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COEBIGEST)A. 

Page  41,  in  the  first  head  note,  for  "  wsmmtj,"  rtad  «  stipnktion.'' 

7J  line  6  fiom  Iwttom, /«-</)  after  fiawJWT.  ^^ 

83,  attheendc^thepage,  tiiMr<*«Riilei«fiiMd.'*  ^' 

111,  line  4  from  bottom,  after  «*  and**  imMTt  "  are  of  ownion." 
234,  <2efe  the  names  of  the  Jndgea. 
251,  line  10, /or  "marginal  note,**  rmi  *«head  noteu" 
265,  for  "  marginal  note,  read  "  he^  note." 
304,  in  note  (<;),  dde  1. 

374,  line  6  from  bottom,  far  "  settlement,"  vmd  "agreement." 
397,  line  8,  qfter  **  promise"  insert  ] 

473»  line  4  from  bottom,  dele  the  comma  after  "Qneen,"  and  the  <*of"  before 
"justices,"  and  insert  a  comma  after  "  bendu" 

Id^  line  3  fix>m  bottom,  deie  the  comma  after  "  Queen."    - 
474,  line  11  from  bottom,  insert  **  on"  before  **  behali:" 
635^  line  12,/orr  read  [ 
647,  in  the  head  note,  for  "amount  to  25/.,"  read  "make  up  the  required 

amount"  ^ 

683,  line  23,  insert  a  comma  after  "  Wes^ate." 
712,  Hne  4,  for  "  leids"  read  "  leies" 
836^  After  the  last  marginal  pointy  insert "  Bepaitme." 


CASES  _i86i. 

ARGUED  AND  DETERMINED 

IH 

THE  QUEEN'S   BENCH, 

IN 

EASTEE    TEEM, 

?XIV,  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 
Ck)CKBURN  C.  J.       I      Hill  J. 
Crompton  J.  I      Blackburn  J. 


Hartley  against  Shemwell.  TueacUiy, 

AprU  16th. 

Marplbs  against  HARTLEr.  'Z         ~ 

•^  Common  Law 

Procedure  Act, 
JL  reeoreped  judgment  in  an  action  against  S.f  and  issued  a  writ  of   1854,  8.61. 
fi-  fa^  under  wluch  8.*b  goods  were  seized.     On  an  interpleader  issue    Garnish^. 
lietween  II.  and  M.,  who  claimed  the  goods  of  8.  which  were  so  seized.    Extinguish- 
M.  had  a  rerdict,  and  obtained  an  order  for  his  costs,  which  were  taxed.   fMtit  of  debt, 
H.  issued  a  writ  of  ca.  sa.  against  S.^  who  was  arrested.    M.  obtained  a 
Judge's  order,  under  sect.  61  of  The  Common  Law  Procedure  Act,  1854, 
17  &  18  Viei.  c.  125.,  to  attach  the  debt  due  from  8.  io  K;  and  the 
amount  was  allowed  in  account  between  M.  and  H.     8.  having  obtained 
an  order  to  be  dischai^ed  out  of  custody  in  the  action  of  H.  ▼.  8. :  Held, 
that  M.  was  a  judgment  creditor  of  H.  within  the  meaning  of  sect.  61. : 
and  that  the  arrest  of  8,,  the  garnishee,  did  not  extinguish  his  debt  to  H., 
or  bar  M.'s  right  to  attach  it  under  that  section. 

TN  the  first  of  these  two  actions,  which  was  for  goods 
soid  and  delivered,  the  plaintifif  Hartley^  on  30th 

TOL.    1.  ®  E.    B.   &   S. 
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18G1. 
Uabtlet 

V. 

Shemwsll. 

Mabples 

▼. 
Hartley. 


June,  1860^  signed  judgment  by  default  for  27/.  5^.  A 
writ  of  fi.  £&.  was  issued  on  that  judgment ;  and^  on  3d 
July,  I860,  certain  goods  of  the  defendant  Shemwell 
were  seized  in  execution.  At  the  time  of  the  seizure 
the  sheriflF  received  notice  from  one  William  Marples  of 
a  claim  to  the  goods.  An  interpleader  simimons  was 
obtained  on  behalf  of  the  sheriff;  and  Wtghtman  3.,  on 
the  hearing,  directed  an  interpleads  issue,  Marples  t. 
Hartley.  This  issue  was  tried,  and  a  verdict  found  for 
the  plaintiff.  On  14th  February,  1861,  the  plaintiff 
Marples  obtained  an  order  for  the  costs  of  the  trial  of 
this  issue,  which  were  taxed  and  amounted  to  672.  \s.  6d. 
On  28th  February,  1861,  the  plaintiff  Hartley  issued  a 
writ  of  ca.  sa.  against  Shemwell,  who,  on  2d  March, 
1861,  was  arrested.  On  15th  March,  1861,  Marples 
obtained  an  order  of  Bramwell  B.,  under  The  Com- 
mon Law  Procedure  Act,  1854,  (17  &  18  Vict.  c.  125.), 
s.  61.,  to  attach  the  debt  of  27/.  &s.  (which,  with  costs, 
amounted  to  30/.  5^.)  due  from  Shemwell  to  Hartley. 
On  16th  March,  1861,  BramwellB.  made  an  order,  under 
the  same  section,  directing  that  Shemwell,  the  garnishee, 
should  pay  to  Marples,  the  claimant,  the  sum  of  30/.  5s. 
due  from  the  garnishee  to  Hartley,  the  j^aintiff  in  Hartley 
V.  Shemwell,  in  part  payment  of  the  67/.  Is.  6i,  the  costs 
of  the  interpleader  issue,  due  from  Hartley  to  Marples. 
On  19th  March,  1861,  Shemwell  obtained  a  summons 
calling  upon  Hartley  and  Marples  to  shew  cause  why 
Shemwell  should  not  be  discharged  out  of  custody,  as 
to  the  action  of  Hartley  v.  Shemwell,  the  sum  of  30/L  bs. 
(being  the  amount  of  debt  and  costs  in  that  action) 
having  been  paid  by  the  defendant,  as  a  garnishee,  to 
Marples,  under  the  above  orders.  On  the  hearing  of 
this  summons,  Bramwell  B.,  on  20th  March,  1861,  made 
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an  order  tliat,  on  payment  of  the  sum  of  IL  Ss.,  the 
plaintiff's  costs  of  execution  in  the  action  of  Hartley  y. 
SkeaweUj  to  the  plaintiff  in  that  action^  or  to  the  sheriff 
on  his  behalf,  the  defendant  Shemtoell  be  discharged  out 
of  custody  as  to  that  action.  Skemwell  was  accordingly 
discharged  out  of  custody.  The  sum  of  30/.  55.  was  not 
actually  paid :  but  Marples  had  given  credit  to  Hartley 
for  that  sum  against  the  67/.  If.  6d,,  the  costs  of  the 
interpleader  issue. 


1861. 
Habtlbt 
Shbxwbu- 

HABPLtt 

Habtlxt. 


Fkld  now  moved  for  a  rule  calliug  upon  Marples 
and  Shemwell  to  shew  cause  why  the  three  orders  of 
Bramicell  B.^  dated  respectively  15th^  16th  and  20th 
March,  1861^  should  not  be  rescinded^  all  proceedings 
therecmdor  set  aside^  and  Hartley  be  at  liberty  to  issue 
a  new  writ  of  ca.  sa.^  aud  arrest  Shemweil  for  the 
anunmt  of  the  judgment  debt.  The  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  126.  s.  61., 
prorides  that  "  it  shall  be  lawful  for  a  Judge,  upon  the 
ex  parte  application  of  such  judgment  creditor  either 
before  or  afler^'  "  oral  examination,  and  upon  affidavit 
by  himself  or  his  attorney,  stating  that  judgment  has 
been  recovered,  and  that  it  is  still  unsatisfied,  and  to 
what  amount,  and  that  any  other  person  is  indebted  to 
the  judgment  debtor,  and  is  within  the  jurisdiction,  to 
order  that  all  debts  owing  or  accruing  from  ^uch  third 
person  to  the  judgment  debtor  shall  be  attached  to 
answer  the  judgment  debt.*'  In  order,  therefore,  to 
entide  Marples  to  an  order  for  an  attachment  luider  this 
section,  it  is  necessary  for  lum  to  establish,  first,  that  he 
is  a  judgment  creditor  of  Hartley,  and,  secondly,  that 
there  is  another  person  indebted  to  Hartley.  Now 
MarjUeM  is  not  a  judgment  creditor  of  Hartley  vdthin 
B  2 
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1861. 


Hartlxt, 


the  meaning  of  sect.  61 ;  nor  is  any  other  person  in- 
Habtlet  debted  to  Hartley.  By  the  arrest  of  SliemweU  under  the 
Shbm WILL.  ^^^  ^^  ^^'  ^^'  Hartley  lost  his  right  to  issue  a  writ  of  fi.  fa. 
If  ABVLBi  The  proceedings  under  the  Act  with  respect  to  an  at- 
tachment of  debts  are  iiL  the  nature  of  a  statutory  exe- 
cution. By  sect.  63^  if  the  garnishee  does  not  pay  into 
Court  the  amount  due  from  him  to  the  judgment  debtor^ 
or  an  amount  equal  to  the  judgment  debt^  or  if  he  does 
not  dispute  the  debt,  or  does  not  appear  to  the  summons 
issued  against  him,  the  Judge  may  order  execution  to 
issue  against  him  to  levy  the  amount  due.  No  execution 
can  issue  against  the  goods  of  the  garnishee  while  he  is 
in  custody  under  a  writ  of  ca.  sa.  [^HiH  J.  As  long  as 
a  judgment  creditor  holds  the  body  of  his  debtor  he 
cannot  take  another  step;  but  the  debt  is  not  extin- 
guished.] In  Jauralde  y.  Parker  {a),  where  a  judgment 
creditor  proceeded  against  a  garnishee,  the  defendant 
pleaded  that  the  plaintiff  had  sued  out  a  writ  of  ca.  sa., 
and,  before  the  issuing  of  the  writ  of  attachment,  had 
caused  the  defendant  to  be  taken  in  execution :  and,  on 
demurrer,  the  Court  held  the  plea  good.  [Blackburn  J. 
There  the  judgment  creditor  had  arrested  the  judgment 
debtor;  here  the  judgment  debtor  had  the  garnishee  in 
custody.  Crompton  J.  I  think  the  order  for  payment 
of  the  costs  of  the  interpleader  issue  has  the  effect  of  a 
judgment;  and  that  the  arrest  of  the  garmshee  is  not  an 
extinguishment  of  his  debt  to  Hartley.} 


Per  Cttriam.    (Cockburn  C.  J.,  Crompton,  Hill  and 
Blackburn  Js.) 

Rule  refused. 

(a)  e  H.  4' N. '^l. 


XXIV.   VICTORIA. 

1861. 


The  QuEBN,  on  the  prosecution  of  the  Mayor,  Saturday, 
Aldermen  and   Burgesses  of  Southampton,  ^^^  ^^^ 
against  The  Commissioners  of  the  Port  of  ^^^"^^ 
Southampton. 


ntres: 
PUading. 


1.  Qoaere  wliether,  under  any  circninfltances,  a  mandamiiB  liee  to 
etaipel  1  pirtj  to  institate  legal  proceedings  against  another  ? 

1 1  dvty  hftTmg  been  impMed  upon  a  party  by  statute  to  leTy  certain 
DOQeri  from  other  parties,  and  pay  over  to  another  a  portion  of  tiie  sums 
leried ;  i  BuudamTis  was  issued  directing  him  '*  to  take  the  neceesaiy  and 
W^mettores  and  proceedings,  for  obtaining  and  recoTering  payment'* : 
Held,  per  Cnmpton  and  Blackburn  Js.  ( CoeJSmm  C.  J.  dissenUente),  that 
^  wnds  "legal  measures"  did  not  necessarily  mean  the  instituting 


-t  aemble  that  a  mandamus  maybe  issued  against  a  party  for  a  matter 
^  '^^f^  ^  vhich  he  is  liable  to  an  action  or  to  a  suit  in  equity. 

1  Tk  ntandatory  part  of  a  writ  of  mandamus  may  be  very  general ; 
^  iht  letnm  must  be  yeir  minute  in  shewing  why  the  party  did  not 
^  vbt  he  was  conunanded :  per  Cron^ton  and  Blackburn  Js. 


^ANDAMUS  to  the  Commiasioners  appointed  in 
pnnoanoe  and  acting  in  execution  of  stat.  43  G.  3. 
c,  m.j  intitnled  *^  An  Act  for  abolishing  certain  dues 
called  Petfy  Customs^  Anchorage  and  Groundage^  and 
forimproring  the  port  of  the  town  of  Southampton ;  for 
nakiDg  a  conyenient  dock  for  the  secnrity  of  ships ;  for 
extending  the  quays  and  whar&^  and  making  docks 
andpienin  the  harbour  there;  and  for  erecting  ware- 
liouses  for  the  safe  custody  of  goods  and  merchandize^ 
^  for  impoaing  certain  duties  for  the  above  purposes;" 
uiistat  50  G.  3.  c.  ckyiii.^  for  altering  and  amending 
the  prerious  Act.  The  writ  recited  that^  by  the  first 
mentioned  Act;  after  reciting,  among  other  things,  that 
the  Mayor,  bailiffs  and  burgesses  of  the  town  and  county 
of  the  town  of  Southampton  had,  by  virtue  of  several 
clarten  granted  to  them  by  His  Majesty's  progenitors, 
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1861.  Kings  and  Queens  of  England,  received  and  been  en- 
The  Queen  titled,  or  claimed  to  be  entitled,  to  receive  certain  duties 
Commissioners  ^^®^  petty  customs  upon  the  exportation  and  importa- 
of  Port  of  ^Qn  Qf  iji  goods  and  merchandize  out  of  and  into  the 
TON.  port  of  Southampton  from  the  owner,  exporter  or  im- 
porter of  such  goods  and  merchandize,  and  also  certain 
other  duties  called  anchorage  and  groundage  payable  by 
all  vessels  coming  within  and  not  belonging  to  that 
port,  together  with  wharfege  and  cranage,  from  the 
owners  and  masters  of  all  such  vessels;  and  that  the 
said  rights,  privileges,  immunities,  exemptions  and  ad- 
vantages the  said  Mayor,  bailifib  and  burgesses  were 
willing  to  relinquish  and  give  up,  upon  a  compensation 
being  made  for  the  loss  and  diminution  that  would 
accrue  to  them  by  abolishing  the  same :  it  was,  among 
other  things,  by  the  13th  section  thereof  enacted  that, 
from  and  after  the  second  Monday  after  the  passing  of 
that  Act,  the  duties  called  petty  customs,  wharfage, 
cranage  and  anchorage  and  groundage  should  cease 
and  be  no  longer  paid,  and  that  there  should  from 
thenceforth  be  paid  unto  the  Commissioners  for  putting 
that  Act  into  execution,  as  well  by  the  persons  being 
respectively  members  of  the  corporation  of  the  town 
and  county  of  Southampton,  and  the  owners  and  masters 
having  the  command  of  vessels  belonging  to  that  port^ 
as  by  all  and  every  person  and  persons  whomsoever,  for 
all  goods,  wares,  merchandize  and  commodities  exported 
from  or  imported  into  the  port  of  Southampton,  and 
which  should  be  landed  in  or  shipped  frx>m  the  dock  or 
basin  to  be  constructed  under  the  authority  of  that  Act^ 
or  at  or  from  any  of  the  legal  quays  in  that  town,  and 
for  warehousing  the  same,  and  for  all  ships  or  vessels 
coming  into  the  pier,  dock  or  basin,  or  the  road  for 
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slup  there  in  that  Act  referred  to^  the  several  and  re-        ^^q2. 
^ecdvc  rates,  wliarfiftge^   keelage,  boomage,  pier  dues.    The  Quekm 
dock  dues  or  duties  mentioned  and  specified  and  enu-  ^       y- , 

•^  Comnii8Kionen 

mented  in  the  table  thereunto  annexed,  and  no  other     of  Port  of 

South  A  MP. 
ntes,  customs  or  duties  for  the  same  or  in  respect  there-         tok. 

of  under  any  denomination  whatsoever.  And  by  the 
19th  section  it  was  enacted  that  all  and  every  such  sum 
and  sums  of  money  as  should  be  raised  and  received  by 
the  duties  aforesaid,  or  recovered  for  any  forfeitures  by 
that  Act  appointed,  other  than  so  much  thereof  as  should 
be  allowed  to  the  collector  or  other  officers  for  collecting 
and  managing  the  said  duties,  or  for  charges  of  recover- 
ing the  same,  should  be  by  the  said  Commissioners 
^iplied  and  disposed  of  as  follows :  in  the  first  place, 
to  the  payment  of  one  fifth  part  of  the  said  sum  or 
tarn  ot  money  to  the  Mayor,  bailiffs  and  burgesses  for 
the  time  being  and  their  successors  yearly  and  every 
year  after  the  commencement  of  that  Act,  as  and  for  a 
oompensation  for  the  loss  and  diminution  which  would 
accrue  to  them  by  the  abolishing  the  duties  called  petty 
customs,  wharfage,  cranage,  anchorage  and  groundage; 
and  bom  and  Biter  the  payment  thereof  the  residue 
should  be  apphed  and  disposed  of  to  the  building  and 
retailing  the  said  per,  dock  or  basin,  warehouse  and 
other  works,  and  for  securing,  preserving,  amending 
and  maintaining  the  said  dock  or  basin  and  harbour  of 
Somthampianf  and  for  placing,  fixing  and  maintaining 
at  all  necessary  places  a  sufficient  number  of  booms  for 
masting  the  channds  in  that  Act  before  enumerated. 
And  that  by  the  48th  section  it  was  fiurther  enacted 
that,  when  any  action  or  suit  should  be  brought  by 
^^ider  of  the  Commismoners  against  any  parson  or  per- 
sona in  pursuBBce  or  by  virtue  of  that  Act,  the  same 
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1861.        shcmld  be  biought  in  the  name  of  tlieir  derk  or  trea- 

The  QcEsx    *™^^  ^^  behalf  of  the  Commissioners,  and  that  no  such 

^       T- .         action  or  suit  should  abate  or  be  discontinued  by  the 

Commissioners  "' 

of  Port  of  death  or  removal  of  sudi  derk  or  treasurer,  or  by  the 
Yos,  act  of  such  derk  or  treasurer,  without  the  consent  of 
the  Commissioners  for  the  time  being.  And  that  by 
the  Act  second  above  mentioned  it  was  amongst  other 
things  provided,  by  the  1st  section  thereof,  that  the  first 
mentioned  Act,  and  all  and  every  the  dauses,  powers, 
penalties,  forfeitures,  rates,  remedies,  payments,  provi- 
sions, artides,  matters  and  things  whatsoever  therein 
contained,  save  and  except  such  parts  as  were  thereby 
varied,  altered  or  repealed,  should  be  as  good,  valid  and 
effectual  for  carrying  the  first  mentioned  Act  into  exe- 
cution as  if  the  same  had  been  repeated  in  the  body 
thereof.  And  that  by  the  13th  section  of  the  second 
Act  it  was  further  provided  that,  from  and  after  the 
Monday  next  after  the  passing  of  that  Act,  the  several 
rates  or  other  dues  or  payments  which  might  be  de- 
manded, taken,  collected  or  received  under  or  by  virtue 
of  the  first  mentioned  Act  should  cease  and  determine, 
and  should  not  be  demanded,  taken,  collected  or  re- 
ceived. And  by  the  14th  section  that,  from  and  after 
that  Monday y  there  should  be  paid  unto  the  Commis- 
sioners, as  well  by  the  persons  being  respectively  of  the 
Corporation  of  the  town  and  county  of  Southampton, 
and  the  owners  and  masters  having  the  conmiand  of 
ships  or  vessds  or  small  craft  belonging  to  the  port  of 
Southamptony^as  by  all  and  every  other  persons  or  person 
whomsoever,  for  aU  goods,  wares,  merchandize  and  com- 
modities whatsoever  eitported  from  or  imported  into  the 
port  of  Sout/iampton,  and  which  should  be  loaded  in  or 
shipped  from  the  dock  or  docks,  wharf  or  wharfs,  basin 


Looen 
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or  basins,  to  be  oonstracted  under  the  Acts  or  either        I86I. 
of  them,  or  at  any  other  l^al  quays  in  the  town  of    xhe  Qubm 
SwAampton,  and  for  warehousing  the  same^  and  for  all  q^^q^JI^^, 
ahips  and  Tessels  coming  into  the  pier  or  piers,  dock  or      of  I'ort  of 
docks,  basin  or  basins  to  be  constructed  as  aforesaid,  or         tom. 
die  road  for  ships  there,  the  several  rates  and  duties 
mentioned,  specified,  enumerated  and  imposed  in  and 
I7  the  table  thereunto  annexed. 

The  writ  further  recited  that  by  stat.  6  &  7  ^.  4. 
c  udx.,  intituled  '^  An  Act  for  making  and  maintaining 
I  dock  or  docks  at  Southampton/'  certain  persons  were 
incorporated  by  the  name  and  style  of  The  Southampton 
Dock  Company;  and  it  was  by  the  5th  section  of  that 
Act  enacted  that  it  should  be  lawful  for  that  Company, 
and  they  were  thereby  authorized  and  empowered  to 
desig;n,  lay  out,  excavate,  build,  erect,  make,  complete, 
repair  and  maintain,  in,  over,  imder,  through  and  upou 
certain  lands,  tenements  and  hereditamraits  therein  men- 
ti<med,  navigable  docks,  together  with  quays,  whar&  and 
other  matters  and  things  necessary  or  proper  for  carry- 
ing  into  effect  the  purposes  of  that  Act ;  and,  by  the 
121st  section,  that  all  and  every  the  docks  which  should 
be  made  under  the  authority  of  that  Act  should  be 
deemed  and  held  to  be  situate  within  and  part  of  the 
port  of  the  town  of  Southampton^  and  that  the  rights  and 
privileges  which   belong  to  the  port  of  the  town  of 
Southampton  should  extend  to  the  said  docks,  and  all 
ships  and  vessels  entering  into  or  loading  or  unloading 
in  the  docks,  and  all  owners  and  masters  of  ships,  mer- 
chants and  others  resorting  thereto,  should  be  subject 
to  the  several  regulations,  and  liable  to  the  duties  of 
tonnage  and  boomage  and  other  duties,  to  which  they 
vere  subject  or  liable  in  the  port  of  the  town  of  South- 
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1861.        ampton,  as  if  the  same  ships  and  vessels  had  loaded  or 

The  QuBBH    unloaded  at  the  public  quays  of  the  Commissionera 

1' .         acting  in  execution  of  stats.  43  G.  3.  c.  xxi.  and  50  G.  8. 

Commissioneni  ® 

of  Port  of     c.  clxviii. :   and  it  was  by  the  124th  section  further 

SOTJTHAMP*  '' 

TON.  enacted  that^  for  providing  against  any  loss  or  diminu- 
tion of  income  which  might  be  sustained  by  those  Com- 
missioners^ the  Company  should^  and  they  were  thereby 
required  to^  pay  to  the  Commissioners  for  the  time 
being  (from  and  after  the  opening  of  the  dock  or  docks 
for  the  reception  of  ships  and  goods)^  out  of  the  rates^ 
rents  and  sums  thereby  authorized  to  be  taken  and 
received,  such  annual  sum  as  should  be  sufficient. to 
make  up  the  annual  income  of  the  said  Commissioners^ 
to  be  derived  under  and  by  virtue  of  stat.  60  G.  3. 
c.  clxviii.  from  the  rates,  duties  and  payments  thereby 
authorized  to  be  taken  and  received  in  respect  of  goods^ 
wares,  merchandize  and  other  commodities,  to  such 
annual  amount  as  should  be  equal  to  the  average  annual 
income  derived  by  the  Commissioners  from  the  last 
mentioned  rates,  duties  and  sums  during  the  three 
years  next  preceding  the  passing  of  that  Act ;  and  that 
such  annual  sum  should  be  computed  up  to  the  25th 
day  of  March  in  each  year,  and  be  payable  on  the  1st 
day  of  May  in  each  year ;  and  that,  in  case  the  dock  or 
docks  should  be  opened  on  any  other  day  than  tiie  25th 
day  of  March,  then  a  proportionable  sum  should  be  paid 
in  respect  of  the  time  wluch  should  elapse  between  the 
opening  of  them  and  the  25th  day  of  March  thai  next 
following,  and  which  should  be  payable  on  the  1st  day 
of  May  next  following ;  and  that  such  annual  payments 
and  proportionable  part  should  be  paid  and  payable  in 
preference  to  the  interest  of  the  money  which  should  be 
raised  by  any  mortgage,  assignment  or  charge  as  therein 
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prorided,  and  in  preference  to  any  dividends  payable  by        1861. 
Tirtae  of  that  Act  to  the  proprietors  of  the  Company  or    The  Qussji 
any  of  them:  provided  always  that,  in  case  the  Commis-  commiWoners 
skmen  ahordd  at  any  time  reduce,  alter  or  vary  the  last    s^uth amp- 
mentioned  rates,  duties  and  sums  below  the  rates,  duties         ^"- 
and  sums  then  received  and  taken  by  them  on  such 
goods,  wares  and  merchandize,  the  Company  should  not 
be  liable  to  pay  to  the  Commissioners,  in  respect  of  such 
Ion  or  diminution  of  income,  any  greater  sum  than  the 
difference  between  the  annual  income  which  would  have 
been  received  by  the  Commissioners  in  case  such  rates, 
dntieB  and  sums  last  m^itioned  bad  not  been  so  re- 
duced, altered  or  varied,  and  the  average  annual  income 
deriTed  by  the  Commissioners  from  the  same  rates, 
duties  and  sums  during  the  three  years  next  preceding 
tbe  paasing  of  that  Act. 

The  writ  further  recited  that  by  stat.  6  &  7  Vict. 
t^  hr.,  intituled  '^  An  Act  to  convert  the  shares  in 
the  capital  authorized  to  be  raised  by  the  Acts  for 
making  a  dock  or  docks  at  Southampton  into  stock; 
to  raise  a  further  sum  of  money,  and  to  alter  and  amend 
some  of  the  powers  of  the  said  Acts,''  it  was  enacted, 
among  oUier  things,  that  the  provisions  of  the  124th 
section  of  stat.  6  &  7  ^.  4.  e.  xxix.  should  be  repealed ; 
and  by  the  53rd  section  it  was  enacted  that,  for  providing 
agsiiist  any  loss  or  diminution  of  income  which  might 
be  sustained  by  the  Commissioners  acting  in  the  execu* 
tion  of  stats.  43  G.  3.  e.  xxi.  and  50  G.  3w  c.  dxviiL,  in 
cue  the  annual  income  of  the  Commissioners  arising 
from  the  rates,  duties  and  payments  by  them  taken  and 
derived  in  respect  of  goods,  wares,  merchandize  and 
other  commodities  should,  in  any  one  year  after  the 
opening  of  the  dock  or  docks  for  the  reception  of  ships 
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1861.  ^^^  goods,  fall  below  the  sum  of  1000/.,  then  the  C!om- 
The  QusEx  paiiy  should,  and  they  were  thereby  required  to,  pay  to 
Commissioners  *^®  Commissioners  for  the  time  being,  out  of  the  rates^ 
SouTHAMP-  '®^**  ^^^  sums  thereby  or  by  the  Acts  therein  in  that 
^o^-  behalf  authorized  to  be  taken  and  receiyed  by  the 
dock  Company  or  their  successors,  such  annual  sum  as 
should  be  sufficient  to  make  up  any  such  deficiency;  and 
that  such  annual  sum  should  be  computed  to  the  Slst 
day  of  March  in  each  year,  and  should  be  paid  and  pay- 
able to  the  Commissioners  on  the  24th  day  of  Jttne  in 
each  year;  and  in  case  the  dock  or  docks  should  be 
opened  on  any  other  day  than  the  Slst  day  of  March, 
then  a  proportionate  sum  should  be  paid  in  respect  of 
the  time  which  should  elapse  between  the  opening  of 
the  dock  or  docks  and  the  Slst  day  of  March  then  next 
following,  and  that  such  annual  payment  and  propor- 
tionable part  should  be  paid  and  payable  in  preference 
to  the  interest,  dividends  and  income  of  the  moneys  or 
stocks  which  should  be  raised  or  created  under  any  of 
the  powers  or  provisions  of  that  Act,  or  of  the  Acts 
therein  in  that  behalf  &c.,  and  in  preference  to  any  divi- 
dends or  income  payable  by  virtue  of  that  Act,  or  by 
the  Acts  therein  in  that  behalf  recited  and  referred  to, 
to  the  proprietors  of  the  said  undertaking,  or  any  of 
them,  and  that  such  annual  payments  and  proportion- 
able part  should  be  paid  and  payable  as  aforesaid,  not- 
.  withstanding  the  Commissioners  should,  at  any  time  or 
times,  reduce,  alter  or  vary  the  last  mentioned  rates, 
duties  and  sums  below  the  rates,  duties  and  sums  then 
received  and  taken  by  them  on  such  goods,  wares  and 
merchandize,  and  notwithstanding  the  Commissioners 
should,  at  any  time  or  times,  compound  and  agree,  by 
the  year  or  for  any  shorter  time,  with  any  person  or 
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penons  for  or  in  respect  of  such  last  mentioned  rates^        1861. 
duties  and  snma^  and  should  accept  and  take  sucli  rent    The  Quekh 
or  rents  or  sum  or  sums  of  money,  by  the  year  or  for  commissionen 
my  shorter  time,  in  lieu  of  such  last  mentioned  rates,      o^l'ortof 
dues  and  smns  on  such  goods,  wares  and  merchandize.  ^i'* 

The  writ  then  proceeded  thus.  ''And  whereas  we 
hsye  been  given  to  understand  and  be  informed  &a 
that  certain  docks  were  afterwards,  on  or  about  the 
23d  day  of  November,  1842,  in  pursuance  of  the  Act 
in  that  behalf^  opened  for  the  reception  of  ships  and 
goods,  and  that,  after  the  docks  were  so  opened,  that 
is  to  say  in  the  year  which  ended  the  81st  day  of 
March^  a-d.  1847,  and  in  each  of  the  eleven  succeeding 
years,  the  annual  income  of  the  Commissioners  for  the 
time  being  appointed  in  pursuance  and  acting  in  execu- 
tion of  the  Acts  first  and  secondly  above  mentioned, 
arising  from  the  rates,  duties  and  payments  by  them 
taken  and  derived  in  respect  of  goods,  wares  and  mer- 
chandize, and  other  commodities,  feU  below  the  sum  of 
lOOCUL'^  [here  the  writ  set  out  the  amounts  by  which  that 
income  fell  below  1000/.  on  the  81st  March,  in  each  of 
&e  years  ending  respectively  on  the  31st  March,  1847 — 
1858,  making  in  all  a  deficiency  of  3710/.  7«.]  ''And 
whereas  we  have  further  been  given  to  understand 
and  be  informed  &c.  that  no  part  of  the  deficiency  in 
respect  of  any  one  of  the  said  twelve  years  has  ever 
been  paid  to  you  or  to  the  Commissioners  for  the  time 
being  acting  in  the  execution  of  the  said  Acts  firstly  and 
secondly  above  mentioned,  or  has  ever  been  claimed  or 
demanded  by  you  or  by  the  Commissioners  for  the  time 
being  acting  in  execution  of  the  said  Acts  first  and 
Kcondly  above  mentioned  from  the  said  Southampton 
Dock  Company,  and  that  no  part  of  the  said  deficiency 
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1861.        ^^  respect  of  any  one  of  the  said  twelve  years  has  ever 

The  QuBBK    '^^^^  P*^^  ^^®'  ^y  y^^  ^  *^®  ®*^^  Mayor,  aldermen  and 

CommLsioners  ^^"'g^sses  of  Soutliampton.    And  whereas  we  have  been 

of  Port  of     giyen  to  understand  and  be  informed  that,  under  and  by 
South  A.HP.     °  ^  ^ 

TON.  virtue  of  the  law  and  statutes  in  that  behalf^  after  receipt 
by  you  of  such  deficiency,  one  fifth  part  of  the  said  defi- 
ciency, in  respect  of  each  of  the  said  twelve  years  (other 
than  and  except  so  much  thereof  as  ought  to  be  allowed 
to  the  collector  or  other  officers  for  charges  of  collecting 
the  same,  or  for  collecting  and  managing  the  duties 
recoverable  by  the  Commissioners  acting  in  execution 
of  the  said  Acts  first  and  secondly  above  mentioned),  is 
and  would  be  payable  by  you  to  the  said  Mayor,  alder- 
men and  burgesses  of  Southampton,  and  that  the  said 
deficiency  of  3710/.  7«.  ought  to  be  recovered  by  you 
from  the  said  Southampton  Dock  Company,  and  one  fiflh 
part  thereof,  other  than  and  except  as  aforesaid,  paid 
over  by  you  to  the  said  Mayor,  aldermen  and  burgesses 
of  Southampton.  And  whereas  you  were  afterwards,  on 
or  about  the  10th  day  of  August,  1859,  duly  required, 
by  and  on  behalf  of  the  said  Mayor,  aldermen  and 
burgesses  of  Soutliampton,  to  take  the  necessary  and 
legal  measures  for  recovering  payment  to  you  of  the 
said  deficiency  of  Z7\0L  7s.  from  the  said  Southampton 
Dock  Company,  and  to  pay  over  one  fifth  part  thereof, 
other  than  and  except  as  aforesaid,  to  the  said  Mayor, 
aldermen  and  burgesses  of  Southampton,  but  you  have 
wholly  neglected  and  refused,  and  still  neglect  and  refuse 
so  to  do,  in  contempt  of  us  and  to  the  great  hurt  and 
prejudice  of  the  said  Mayor,  aldermen  and  burgesses  of 
Southampton^  as  we  have  been  informed  from  their  com- 
plaint made  to  us :  whereupon  the  said  Mayor,  aldermen 
and  burgesses  have  humbly  besought  us  that  a  fit  and 
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speedy  remedy  may  be  applied  in  thiB  respect^  and  we,        1861. 

beiDg  villiiig  that  due  and  speedy  justice  should  be    The  Qusbh 

done  in  the  premises  as  it  is  reasonable^  do  command  eommiisionera 

yoa,  the  aaid  CommisBioners  appointed  in  pursuance    g^^^^^p. 

sod  acting  in  execution  of  the  said  Acts  first  and        ton. 

ttoondly  above  mentioned,  firmly  enjoining  you  that 

forthwith;  after  the  recdpt  of  this  our  writ,  you  take 

the  necessary  and  legal  measures  and  proceedings  for 

obtaining  and  recovering  payment  to  you,  by  and  firom 

the  said  Southampton  Dock  Compamf,  of  the  said  several 

sams  of  money  so  making  as  aforesaid  the  said  defi- 

oency  of  87107.  7s.,  and  that  you  pay  over  one  fifth 

part  thereof  (other  than  and  except  as  aforesaid)  to  the 

laid  3Iayar,  aldermen  and  burgesses  of  Southampton^  or 

that  yoQ  shew  us  cause  to  the  contrary  thereof/'  &c. 

To  this  writ  the  Commissioners  made  a  return^  stating 
that,  by  the  ISth  sect  of  stat.  43  G.  3.  c.  xxi.,  it  was 
enacted  that  the  Commissioners  should  have  full  power 
and  authority,  and  were  thereby  authorized  and  em- 
powered to  make  such  orders  and  rules,  and  give  such 
directions,  for  the  collecting,  receiving  and  disposing  of 
the  suns  of  money  and  duties  therein  mentioned  as  they 
should  think  most  necessary  and  conducive  to  the  end 
for  which  the  same  were  thereby  given  j  and  that  after 
the  paasmg  of  the  several  Acts  of  Parliament  in  the  writ 
'ttpectivdy  mentioned,  by  stat.  9  &  10  Vicf.  c.  xxvi.,  inti- 
toled  ^' An  Act  for  amending  certain  Acts  of  the  forty- 
third  and  fiftieth  years  of  the  reign  of  His  late  Majesty 
King  George  the  Third,  relating  to  the  port  and  harbour 
of  <he  town  and  county  of  the  town  of  Southampton  f* 
After  reciting  the  Acts  of  Parliament  in  the  writ  first  and 
secondly  mentioned,  and  that  the  Commissioners  for  the 
time  being  acting  in  the  execution  of  those  Acts  had  at 
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18G1.  divers  times  made  certain  of  the  improvements  by  those 

The  Queen  ^^^  respectively  authorized^  but  had  not  completed  the 

CommiMion  ^^^^^  ^f  such  improvements ;    and  that  for  the  purppse 

of  Port  of  of  making  such  improvements  the  Commissioners  from 

S0UTHAtfP«  °  * 

TON.  time  to  time  borrowed  and  raised,  in  pursuance  of  the 
said  Act,  43  G.  3.  c.  xxi.,  divers  sums  of  money  amount* 
ing  in  the  whole  to  the  simi  of  22,892/.  4«.  Id.,  whereof 
part  was  raised  by  granting  annuities,  and  they  afterwards 
paid  off  the  sum  of  200/.,  part  of  the  moneys  so  borrowed, 
and  divers  of  the  annuities  so  granted  had  since  deter- 
mined, and  the  sum  of  11,512/.  4s.  Id.  bearing  interest 
at  5/.  per  cent,  per  annum,  and  800/.  bearing  interest  at 
4/.  per  cent,  per  annum,  making  together  the  sum  of 
12,812/.  4^.  Id.,  was  then  remaining  unpaid,  and  one 
moiety  of  200/.  was  then  remaining  payable;  and  that 
by  reason  of  the  great  increase  of  the  traffic  at  the  port 
of  Southampton  it  was  desirable  that  the  Commissioners 
should  proceed  from  time  to  time  with  the  improvements 
by  those  Acts  authorized ;  and  that  the  Commissioners 
then  had  power,  under  stats.  43  G.  3.  e.  xxi.  and  50  G.  3. 
c.  clxviii.,  to  borrow  the  sum  of  7107/.  ISs.  lid.  only, 
and  they  had  no  power  under  those  Acts  to  pay  off  and 
reborrow  any  part  of  the  money  once  raised  by  them, 
and  they  were  consequently  unable  to  make  sufficient 
arrangements  for  reducing  the  interest  then  payable 
from  five  per  cent,  to  a  lower  rate  i  and  that  it  was  de- 
sirable that  the  Commissioners  should  have  power  to 
borrow  further  sums  for  the  purposes  of  those  Acts,  and 
should  have  power  to  pay  off  and  reborrow  the  money 
raised  by  them,  and  that  the  provisions  of  those  Acts 
should  be  amended,  but  such  purposes  could  not  be 
effected  without  the  authority  of  Parliament;  it  was  by 
the  first  section  enacted  that  stat.  43  G.  3,  c,  xxi.,  except 
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80  br  as  tlie  same  or  any  part  thereof  was  repealed  or  186I. 
altered  by  stat  50  G.  3.  e.  dxviii.  or  that  Act,  and  stat.  xhe  Queik 
50  G.  S.  c.  dxviii.,  except  so  fiur  as  the  same  or  any  part  q^jj^^^^iq^^^ 
thereof  was  repealed  or  altered  by  that  Act,  and  that  of  Ponof 
Act  should  respectiyely  be  carried  into  execution  as  one  ton. 
Act  by  such  Commissioners  as  were  by  stat  50  G.  3. 
e.  dxTiiL  appointed  Commissioners  for  putting  the  same 
Act  and  stat  43  6r.  3.  c.  xxi.  into  execution ;  and  by  the 
seooad  section  of  the  same  Act  it  was  further  enacted  that 
the  som  or  sums  of  money  which,  indusive  of  the  said 
>om  of  12,312/.  4iS.  \d.  then  due  as  aforesaid,  such  Com- 
Bunoners  might  borrow  and  take  up  at  interest  in 
pmoanoe  of  stat.  43  G.  3.  c.  xxi.,  should  be  any  sum  or 
SQIDB  of  money  not  exceeding  60,0002.  And  by  the  3d 
iectioQ  of  the  same  Act  it  was  farther  enacted  that 
the  rates  granted  by  stat.  50  G.  3.  c.  dxviii.  should  be 
the  rates  on  the  credit  whereof  such  Commissioners 
should  borrow  such  moneys.  And  by  the  4th  section  of 
the  same  Act  it  was  further  enacted  that  such  Commis* 
sioners  might  firom  time  to  time  apply  any  moneys  for 
the  time  being  in  their  hands^  and  not  required  for  any 
other  purposes  expressed  in  the  said  redted  Acts  &c,  or 
towards  repayment  of  any  moneys  theretofore  borrowed 
ftod  remaining  unpaid,  and  might  firom  time  to  time 
>gain  borrow  and  take  up  any  farther  sum  or  sums  of 
nibney,  but  so  that  the  total  sum  at  one  and  the  same 
time  borrowed  and  taken  up  should  not  exceed  60,00021 
And  it  was  by  the  6th  section  of  the  same  Act  further 
enacted  that  the  provisions  respecting  raising  money  by 
gianting  annoities  in  stat  43  G.  3.  e.  xxi.  should  be  and 
▼we  thereby  wholly  repealed ;  and  by  the  7th  section  of 
the  same  Act  it  was  farther  provided  and  enacted  that 
the  several  rates  or  duties  authorized  to  be  taken  by 
VOL.  I.  c  E.   B,   &   s. 
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1861.        that  Act  or  the  said  recited  Acts  or  either  of  them  should 
The  QuBBH    ^t  all  times  be  charged  equally  and  after  the  same  rate 
CommiB'monors  *"^^  ^  respcct  of  the  same  description  of  vessels  and 
of  Port  of     goods.    And  it  was  also  enacted  by  the  4th  section  of 
TON.         stat,  6  &  7  ^.  4  c.  xxix.,  that  all  the  money  to  be  raised 
or  received  by  The  Southampton  Dock  Company  by  virtue 
of  that  Act^  whether  by  way  of  capital  or  profits  or 
otherwise,  should  be  laid  out  and  applied  in  the  first 
place  in  paying  and  discharging  all  costs  and  expenpes 
incurred  in  applying  for,  obtaining  and  passing  that  Act, 
and  all  other  expences  preparatory  or  relating  thereto, 
and  the  remainder  of  such  money  should  be  applied  in 
and  towards  purchasing  lands  and  making  and  maintain- 
ing the  dock  or  docks  and  other  works,  and  otherwise  in 
carrying  that  Act  into  execution. 

The  return  then  stated  that  in  the  year  which  ended 
the  81st  of  March,  1847,  and  in  each  of  the  eleven  suc- 
ceeding years  mentioned  in  the  writ,  the  annual  income 
of  the  Commissioners  fi>r  the  time  being  in  the  writ 
mentioned  arising  firom  the  rates,  duties  and  payments 
by  them  taken  and  derived  in  respect  of  goods,  wares, 
and  merchandize  and  other  commodities,  and  also  in 
respect  of  tonnage  duty  and  boomage  duty,  exceeded 
the  sum  of  1000/.  in  each  of  those  years  [Here  were 
set  out  the  amounts  by  which  that  income  in  eadi  of 
those  years  exceeded  that  sum]  :  which  excess  in 
those  twelve  years  in  all  amounted  to  the  sum  of 
21,183/.  Is.  8d.  That  the  accounts  of  the  receipts, 
and  of  the  annual  income  as  aforesaid,  had  firom  time 
to  time  been  considered  by  the  Conmiissioners ;  and  that 
at  a  meeting  of  those  Commissioners,  holden  on  Monday 
the  20th  day  of  December,  1868,  at  which  eighteen  of 
those  Commissioners  were  present,  it  was  resolved,  by 
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fonrteen  of  the  Commissionen   against  three^  to  the        1861. 

effect  (one  of  the  said  Commissioners  present  not  voting)     The  Qussk 

that,  as  the  gross  income  in  the  receipts  of  those  Com-  commiMioiic» 

nusrioners  mnce   tlie  opemng  of  the  docks  had  been     o^^^^^ 

5794s{.  8<.  7d.,  Uxere  was  no  ground  nrhatever  for  an         ton. 

&pp£cation  to  Tlie  Southampton  Dock  Company.    That 

dniing  the  said  period  of  twelve  years  and  nntil  the 

29th  day  of  September,  1859^  the  account  of  the  several 

ntea,  dniies,  and  payments  so  taken  and  derived  by  the 

Commiadonera  during  the  term  hist  aforesaid^  in  respect 

(jgoodsy  wares,  and  merchandize  and  other  commodities^ 

and  also  in  respect  of  tonnage  duty  and  boomage  duty 

mentioned  or  referred  to  in  the  statute  in  such  case  made 

and  provided,  had  been  fairly  drawn  up  and  stated  ac- 

oording  to  the  provisions  of  the  statute  in  that  behalf, 

ending  the  29th  September  and  the  25th  March  in  every 

Tear  of  those  years,  and  the  banker  who  during  the  time 

aforesaid  was  appointed  to  act,  and  acted,  as  the  treasurer 

of  Ae  CommissionerB  for  the  time  being,  had  duly  paid  or 

canaed  to  be  paid  imto  the  Mayor  and  common  council 

m  the  statute  in  that  behalf  mentioned,  that  is  to  say, 

the  Mayor,  aldermen,  and  burgesses  of  the  said  town 

or  borough  of  Southampton,  one  fifth  paart  of  the  rates, 

duties  and  payments  so  taken  and  derived  during  the 

nid  period  of  twelve  years  by  the  Commissioners  until 

the  29Qi  September,  1859,  in  respect  of  goods,  wares,  and 

merchandize,  and  other  commodities,  and  also  in  respect 

of  tonnage  duly  and  boomage  duly,  other  than  so  much 

thereof  as  was  allowed  to  the  collector  or  other  officer 

for  collecting  and  managing,  or  for  charges  of  recovering 

the  flame  in  manner  in  the  statute  in  that  behalf  men* 

turned,  in  all  things  according  to  the  terms  of  that  statute; 

and  the  Mayor,  aldermen  and  burgesses  aforesaid  then 

c  2 
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18G1.  ^^y  accepted  such  payment  as  and  for  the  compensa- 
Tbe  QuKKN  *^^^  mentioned  in  the  19th  section  of  the  Act  in  the 
CommiMionera  ^^^  ^^^  mentioned,  and  did  not  at  any  time  until  after 
SoOTHAj^p  *^®  ^^*^  March,  1859,  that  is  to  say,  until  on  or  about 
TOW.  the  16th  day  of  August,  1859,  in  .the  writ  mentioned, 
claim  any  other  sum  of  money  as  being  due  to  them 
under  either  of  the  Acts  mentioned  in  the  writ  or  in 
this  return;  and  at  a  meeting  of  the  council  of  the 
borough,  duly  holden  on  Wednesday  the  9th  day  of 
Marchj  1859,  at  which  twenty-three  members  of  the 
council  were  present,  by  a  resolution  of  the  council 
duly  made  at  that  meeting  by  fifteen  of  the  members  of 
the  said  council  against  five  (three  of  the  members  of 
the  said  coimcil  present  not  voting),  the  Mayor,  alder- 
men, and  burgesses  of  the  coimcil  resolved  that,  as  the 
Commissioners  had  decided  by  a  majority  of  fourteen  to 
three  that  there  was  no  ground  for  application  to  The 
Southampton  Dock  Company  for  money  said  to  be  due  by 
them  to  the  Commissioners,  and  that  as  their  proceedings 
had  been  approved  of,  in  one  case  \manimously  and  in 
the  other  by  a  very  large  majority,  at  ward  meetings  of 
the  burgesses  of  All  Saints  and  Saint  Mary,  comprising 
five  sixths  of  the  ratepayers  of  the  town,  there  was  no 
necessity  for  entertaining  the  subject  at  that  meeting, 
&c  That  the  Commissioners  had,  from  time  to  time, 
applied  and  disposed  of  the  residue  of  the  sum  and  sums 
of  money  raised  and  received  as  aforesaid  by  the  duties 
aforesaid,  or  recovered  for  any  forfeitures,  to  the  building 
and  repairing  the  piers,  docks,  or  basin  warehouse  and 
other  works,  and  maintaining  the  dock  or  basin  and  har- 
bour of  Southampton,  and  for  placing,  fixing  and  maintain- 
ing at  all  necessary  places  a  sufficient  number  of  booms  for 
marking  the  channels  enumerated  in  the  statute  in  that 
behalf,  and  for  the  other  purposes  mentioned  in  the  Acts 
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first  and  second  mentioned  in  the  writ,  and  had  also  from         1801. 

time  to  time  applied  the  moneys  for  the  time  being  in  their    The  Qubbv 

lumds,  and  not  required  for  any  other  purpose  expressed  in  c^jn^i'ljgjojj 

those  Acts,  in  or  towards  the  repayment  of  moneys  bor-    ^^  ^^^  ^^ 

loired  and  remaining  unpaid  pursuant  to  the  provisions  of         ton. 

&e  Act  for  amending  stats.  43  G.  3.  c.  xxi.  and  60  G.  3. 

c.dxviii.  The  return  then  proceeded  thus:  "AndtheCom- 

misfioners  daim  to  be  entitled,  and  have  been  advised  and 

submit  that  they  are  entitled,  to  apply  all  such  moneys 

br  the  time  being  in  their  hands,  and  not  so  required  aa 

afiffeaaid,  in  or  towards  such  repayment  as  afoi^esaid  at 

their  discretion ;  and  in  the  exercise  of  that  discretion  it 

has  appeared  to  be  and  is  the  opinion,  as  well  of  the  Mayor, 

aldermen  and  burgesses  of  the  borough  of  Southampton 

afivesaid,  as  of  the  Commissioners,  expressed  at  meetings 

of  the  said  council,  and  of  the  Commissioners  duly  holden 

in  that  behalf,  no  such  measures  or  proceedings  as  in  the 

writ  mentioned  should  be  taken  against  The  SofUhampton 

Dock  Company,     And  The  Southampton  Dock  Company 

have,  after  such  settlements  and  payments  as  aforesaid 

had  been  made  between  the  Commissioners  and   the 

Major,  aldermen  and  burgesses,  duly  applied  the  several 

maoejB  from  time  to  time  raised  and  received  by  the 

Company  in  carrying  into  execution  the  Act  for  making 

and  maintaining  a  dock  or  docks  at  Southampton  and  the 

other  Acts  relating  thereto  r  wherefore  we  have  been  ad- 

md  and  submit  that  the  Commissioners  are  not,  nor 

are  we  bound  by  the  common  law  of  the  land,  or  by 

the  atatutes  in  the  writ  and  herein  mentioned,  or  by  any 

other  statute,  to  take  the  necessary  and  legal,  or  any 

measures  and  proceedings  for  obtaining  and  recovering 

payment  to  them  by  and  from  the  said  Southampton  Dock 

Company  of  the  other  several  sums  of  money,  making 


22  EASTER  TERM. 

1861.       the  supposed  deficiency  of  8710/.  7i.^  and  to  pay  oyer 
The  QuBiH    ^^^  ^^  P^  thereof  (other  than  and  except  as  in  the 
Commissionerfl  ^"^^  aforesaid)  to  the  Mayor,  aldermen  and  burgesses  of 
of  Port  of     Southampton/'  &c. 
TON.  Demurrer  and  joinder.     Several  pleas,  not  here  mate- 

rial, were  also  pleaded  to  the  return. 

Montague  Smith,  for  the  prosecution.  The  statutes  set 
forth  in  the  writ  impose  a  legal  duty  on  the  defendants 
to  collect  this  money  from  TA^  Southampton  Dock  Com- 
pany, and  pay  one  fifth  of  it  over  to  the  corporation  of 
Southampton ;  and  the  mandamus  only  requires  them  to 
take  the  necessary  and  lawful  steps  for  that  purpose. 
Bates  are  often  directed  by  mandamus  to  be  made  when 
money  is  borrowed  of  churchwardens,  and  in  such  like 
cases.  Then  the  facta  stated  in  the  return  do  not  con- 
stitute an  answer  to  l^e  writ.  The  defendants  do  not 
say  that  they  have  not  received  the  money,  or  that 
payment  of  it  will  be  refused,  or  even  that  they  have 
demanded  it.  (He  raised  some  other  objections  to  the 
return,  which  it  is  unnecessary  to  mention.) 

Lush,  for  the  defendants.  If  the  argument  on  the 
other  side,  that  a  legal  duty  is  imposed  on  the  defend- 
ants of  collecting  this  money,  is  well  founded,  they 
would  be  bound,  if  necessary,  to  take  legal  proceedings 
for  that  purpose.  A  mandamus  does  not  lie  to  compel 
a  party  to  involve  himself  in  litigation :  the  proper  re- 
medy for  failure  of  duty  in  such  cases  is  by  action  at 
law  or  suit  in  equity,  which  will  lie  against  a  public 
company;  Cane  v.  Chapman  (a).  [Crompton  J.  We 
constantly  grant  a  mandamus  against  railway  compa- 
ct) 5A,iE.  647. 
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nies  in  cases  where  an  action  would  lie  against  them.        1861. 
HiB  J.    Begbm  y.  HuU  and  SeOnf  Railway  Company  (a)    xb*  Qubbn 
is  SI  aothority  that  a  mandamns  may  be  isaned  against  oommiBsionen 
ajiaty fiur  a  matter  in  respect  of  which  he  is  liable  to     i^^^^. 
sa  action.]     But  in  tmth  no  legal  duty  is  imposed         tos. 
on  the  defiaidants  untQ  the  money  has  been  received 
b^Hiem  from  the  Dodc  Company,  although  they  may 
be  gnSty  of  a  breach  of  trust  for  not  levying  it.    This 
toAet  appears  from  the  &ot  that  the  defendants  are 
diieeted  to  bring  the  amounts  of  various  penalties, 
farfatnres,  and  duties  into  the  fund  which  they  are 
toiaise;  and  it  is  discretionary  with  them  whether  they 
viU  levy  those  penalties  and  forfeitures  and  lower  those 


Mmtagwt  SmUhf  in  reply.  No  action  could  be  main- 
tained against  the  defendants  by  the  prosecutors  of  this 
mandamus;  and,  even  if  it  could,  non  constat  that  the 
damages  recovered  in  it  would  be  commensurate  with 
tlie  loss  sustained.  Where  a  statutory  duty  is  imposed 
on  a  party,  a  mandamus  will  lie  to  compel  him  to  dis- 
(hugd  it,  although  there  is  a  remedy  against  him  in 
e^ty;  per  Bnller  J.  in  Sex  v.  7^  Marquis  of  Stafford  {b); 
Begita  v.  St  JtGchael,  Southampian  (e). 

CocKBirsN  C.  J.  I  am  sorry  that,  in  the  judgment 
I  am  about  to  pronounce,  I  must  differ  from  the  other 
members  of  the  Court ;  but  I  am  of  opinion  that  this 
mandamus  is  bad,  and  that  no  fresh  one  ought  to  be 
issued.  It  appears  to  me  that  what  this  mandamus 
I  is  that  the  defendants  are  called  upon,  not  only 

(fl)  6  e.  B.  70.  (b)  3  r.  B.  651-2. 

(c)6K#J?.807. 


24  EASTER  TERM. 

1861.        *^  *PPty  ^  ^^  Southampton  Dock  Company  for  pay- 

-zr-r ment  of  these  moneys,  but,  if  necessary,  to  enforce  their 

7' .  demand  by  proceedings  at  law.  This  is  the  only  con- 
of  Port  of  struction  I  can  put  on  the  words  which  enjoin  the 
Toir.  defendants  to  "  take  the  necessary  and  legal  measures 
and  proceedings  for  obtaining  and  recovering  payment 
from  The  Southampton  Dock  Company."  The  word 
"  legal''  must,  I  think,  be  understood  as  having  some 
signification,  seeing  it  is  superadded  to  ''necessary;'' 
and  it  is  not  to  be  supposed  that  the  Court  would  intro- 
duce the  word  ''legal"  into  a  writ  in  order  to  point  out 
to  the  parties  to  whom  it  is  addressed  that  in  executing 
it  they  are  not  to  take  measures  which  are  contrary  to 
law.  I  therefore  suppose  that  the  word  "legal"  here 
has  the  signification  which  it  has  in  ordinary  parlance, 
namely,  as  contradistinguished  to  "moral,"  and  as 
directii^  some  sort  of  litigation. 

Looking,  then,  at  the  circumstances  of  this  case  as 
set  out  in  the  writ  and  return,  I  am  of  opinion  that  we 
ought  not  to  command  the  defendants,  at  their  own 
risk,  to  enter  into  litigation  with  The  Southampton  Dock 
Company.  If,  instead  of  adopting  this  proceeding  by 
mandamus,  the  prosecutors  had  had  recourse  to  a  Court 
of  equity,  the  relators  would  have  been  compelled  to  give 
the  defendants  an  indemnity  against  the  costs  of  bringing 
an  action  against  the  Company;  and  in  point  of  justice 
we  ought  not  to  impose  on  the  defendants  the  duty  of 
suing  7%«  Southampton  Dock  Company  except  on  the 
same  equitable  terms,  especially  when  we  see  that,  in 
the  event  of  their  doing  so,  there  will  be  a  very  serious 
litigation  behind.  It  may  indeed  be  suggested  that,  as 
the  language  of  this  mandamus  is  general,  the  defend- 
ants ought  to  have  stated  in  their  return  that  they 
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applied  noisuocessfully  to  the  prosecutors  for  such  au         1S61. 
xndemiiitY;  but  the  answer  to  that  is  that  the  writ  in    The  Qukeh' 
its  tcnns  is  not  conditional,  but  absolute.  Commiwionere 

ofPorfof 

SOUTBAMP. 

CsoMPTON  J.     I 'regret  that  questions  such   as  are         ton. 
nuaed  in  this  case  should  be  disposed  of  on  a  minute 
and  technical  point  of  special  pleading. 

I  agree  with  my  Lord  Chief  Justice  that  if  this  writ  had, 
inwordBydirected  the  defendants  to  bring  an  action  against 
7%e  SouthamjOan  Dock  Company  for  this  money,  it  could 
not  be  supported.      I  think  also  that  the  return  is  bad, 
for  reasons  into  which  it  will  be  needless  to  enter,  and 
ilukt  tiie  defendants  might  be  ordered  by  mandamus  to  per- 
form the  statutory  duty  cast  upon  them  by  these  enact- 
ments, eyen  though  the  right  of  the  prosecutors  against 
them  were  merely  of  an  equitable  nature.     But  the  only 
point  necessary  for  us  to  determine  is,  whether  the  man- 
datory part  of  this  writ  is  good.    Now  I  have  always 
miderstood  that,  in  the  law  of  mandamus,  the  rule  is  that 
the  mandatory  part  of  the  writ  may  be  very  general,  but 
that  the  return  must,  on  the  contrary,  be  very  minute 
in  shewing  why  the  party  did  not  do  what  he  was  com- 
manded.   Then  the  whole  question  is,  are  we  to  under- 
stand the  mandatory  part  of  this  writ  as  necessarily 
meaning  that  the  defendants  are,  at  their  own  risk,  to 
take  legal  proceedings  against  2%e  Southampton  Dock 
Cmpany  to  recover  this  money  ?  Or  may  we  understand 
it  as  simply  meaning  that  they  are  to  take  such  steps 
for  that  purpose  as  are  necessary  and  proper  under  the 
orcumstances?    My  Lord  Chief  Justice  reads  it  in  the 
former  sense,  but  I  do  not  so  read  it.     The  expression 
"legal  measures''  may  mean   "legal  proceedings;" 
hot  it  does  not  necessarily  mean  that ;  it  may  mean. 
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1861.        £^f  infltanee,  an  implication  to  an  attorney ;  and^  after 

TheQuuv'  ^^  general  averments  contained  in  this  writ,  I  think  it 

CommJiMioiien  <^^^^  ^^^  be nndemtood  as  meaning  ''legal  prooeed- 

of  Port  of     ixiflrg.''    In  constminer  instnunents  of  this  nature  we 

SOUTBAMP-       ^  ® 

Tov.  must  read  them  aa  if  they  contained  the  words  "  rea- 
sonable and  proper/'  It  wonld  be  unreasonable  to 
direct  the  defendants  to  bring  an  action  against  the 
Dock  Company  without  recaving  an  indemnity;  and 
the  doubt  I  entertained  in  this  case  was  whether  the 
writ  ought  not  to  have  directed  them  to  do  so  on 
receiving  sadx  an  indemnity.  But  I  think  the  general 
form  of  writ  here  adopted  is  the  proper  one — tiiat  it  is 
better  pleading  not  to  specify  with  such  particularity 
what  is  to  be  done ;  and  if  the  fiict  were  that  no  such 
indemnity  was  offered,  that  is  matter  of  return. 

(Hill  J.  had  left  the  Court.) 

Blackburn  J.  Afl»r  much  doubt  I  have  come  to 
the  same  conclusion  as  my  brother  Crompian.  The  re- 
turn to  this  mandamus  I  consider  clearly  bad;  although 
I  confess  it  discloses  a  good  deal  of  matter  which,  if 
brought  before  the  Court  when  it  was  discretionary 
to  grant  the  writ  or  not,  would  have  influenced  my 
mind  very  much.  But  tiiat  time  has  gone  by,  and  the 
only  question  we  have  now  to  determine  is  the  question 
of  pleading,  namely,  what  is  the  meaning  of  the  expres- 
sion in  this  writ  that  the  defendants  are  to  ''take  the 
necessary  and  legal  measures  and  proeeedings  for  obtain- 
ing and  recovering  payment  of''  this  money.  liooking 
at  these  statutes,  I  have  no  doubt  that  they  impose  oa 
the  Commissioners  iJie  legal  duty  of  levying  this  money, 
and  paying  over  to  the  corporation  one  fifth  of  the  sum 
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leiied;  and  I  cannot  agree  with  Mr.  Ltuh  that  the  Com-        1861. 


are  in  this  respect  merely  tmsteea^  and  that    The  Qvbkm" 
tfaeonlfremedy  of  the  corporation  against  them  is  by  pro-  commiMioneni 
oeediogB  in  equity.  Under  these  drcnmatanceB,  therefore^    SomRAmL 
18  tiiiB  writ  too  lai^  ?    I  think  not^  and  that  my  brother        ^^"« 
Cromptan  has  put  the  matter  an  its  trae  ground;  that 
nch  a  writ  may  be  in  very  general  terms^  directing  the 
pirfciei  to  take  the  legal  and  proper  steps  for  a  particular 
pmpoie,  and  that  it  is  for  tiie  defendants  to  shew^  by 
letnmj  reasons  for  not  obeying  it;   as^  for  instance, 
Alt  flue  eigpexice  of  doing  so  would  be  one  which  it 
would  be  improper  to  impose  upon  them.    If  in  writs 
of  tlua  nstoie  it  were  necessary  to  negative  by  antidpa- 
tkm  erefything  that  might  possibly  excuse  obedience, 
the  effect  would  be  to  render  them  intolerably  prolix. 

lalsoi^ret  to  be  compelled  to  decide  this  case  on  the 
fedimcal  construction  of  the  pleadings. 

Judgment  for  the  Crown. 


The  Qujcmi  against  Willmott.  ^ 


I  Qb  ft  Boomuaqr  coniiction,  under  stat  39  &  40  C?.  a  c.  89.  «.  18.,  Unlawful 

h  nokirfbl  poflseasion  of  nayal  Btores,  the  Commueioner  (or  Snperin-  potsetsion  of 

jBidiii^imoe8tet2&3  JF.  4.  c.  40.  «•.  10.,  11.),  orjtwticeof  thepence,  marine  stores. 

ui  pover,  in  the  aLtematiTe,  either  to  inflict  a  fine  or  to  imprison  with  Summaty 

wd  UxRir  without  imponns  ft  fine.  conviction, 

t  Quera  whether,  in  the  latter  erent^  an  appeal  to  the  Quarter  Sea-  ^PP^^- 

BoiuiigiTen  by  seet.  21  of  that  statate  ?  39  #  40  (7.  3. 

3.  The  pendency  of  an  appeal  under  that  section  has  not  the  effect  of  c,  89.  and  2^3 

ntpndiiig  the  operation  of  the  sentence.  W",  4.  c.  40. 

1  SnmmaiT  convictions  nnder  that  statute  are  not  affected  by  stat  H  #  12  Vict. 

lU  12  ViafciS.  <?.43. 

pRENTICE,  in  this  Term,  had  obtained  a  rule  call-  ' 
ing  on  the  Captain  Superintendant  of,  and  resident 
atr  Her  Majesty's   Dock  Yard  at  Chatham^  to  shew 
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1861.  cause  why  a  writ  of  habeas  corpus  should  not  issue, 
The  QuEBH  directed  to  the  keeper  of  the  House  of  Correction  at  St 
WiLLMOTT.  ^^^tinest  in  the  county  of  Kent^  to  bring  up  the  body 
of  one  WilUam  WUlmott^  &c.  And  why^  if  the  rule  be  made 
absolute^  W.  WiUmottj  without  being  brought  personally 
before  this  Courts  should  not  be  discharged  out  of  that 
custody  as  to  his  commitment  thereto^  under  and  by 
virtue  of  the  warrant  of  the  Superintendant^  dated  6th 
ApriU  1861 :  or  why  W.  WUlmott,  having  duly  entered 
into  a  recognizance  to  prosecute  an  appeal  against  Us 
conviction,  should  not  be  discharged  out  of  that  custody. 
Notice  of  the  rule  to  be  given  to  the  Superintendant, 
and  to  the  solicitor  to  the  Admiralty. 

The  facts  were  these.  An  information  under  stat 
39  &  40  6.  3.  c.  89.  was  laid  before  the  Superintendant 
of  Her  Majest/s  Dock  Yard  at  C/uttham,  against  the 
defendant,  a  marine  store  dealer  at  Chatham,  for  unlaw- 
fully having  in  his  possession  certain  naval  stores  &c. 
of  a  value  not  exceeding  20^.  The  case  was  heard  on 
6th  April,  1861,  when  the  defendant  was  summarily 
convicted;  and,  in  lieu  of  imposing  a  fine,  the  Superin- 
tendant adjudged  him  to  be  imprisoned  and  kept  to  hard 
labour  in  the  House  of  Correction  at  St  Augu8tin£s, 
near  Canterbury,  for  three  calendar  months,  to  which 
place  he  was  forthwith  conveyed  and  there  detained, 
under  a  warrant  of  commitment  issued  by  the  Superin- 
tendant. 

It  was  stated  by  affidavit,  that  the  defendant  was  pos- 
sessed at  Chatham  of  sufficient  goods  and  chattels  where- 
upon to  levy  by  distress  the  highest  amount  of  fine 
(namely  10/.)  which  the  Superintendant  had  power  to 
impose  for  the  offence,  and  that  the  defendant  had  never 
stated  that  he  was  unable  to.  pay  the  fine. 
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The  defendant  gave  no  notice  of  appeal  against  his        1861. 
conviction;  Taut  afterwards^  on  the  10th  April,  1861,    The  Qubsh 
▼bfle  in  prison,  he  was  visited  by  a  justice  of  the  peace     wiluiott. 
bt  ibe  ooimty  of  Kent,  before  whom  he  entered  into 
a  recognizance  mth  sureties,  in  treble  the  value  of  the 
Ughest  fine  that  could  be  imposed  for  his  offence,  to 
[Hosecnte  the  appeal  at  the  next  Quarter  Sessions  of  the 
peace  forfeit/.  An  appeal  was  there  entered  accordingly, 
and  respited  to  the  Jufy  Sessions. 

The  present  rule  was  obtained  on  two  grounds.  1. 
That  tiie  Superintendant  had  no  jurisdiction  to  award 
imprisonment  in  the  first  instance;  his  power  being' 
limited  to  inflicting  a  fine,  and  committing  to  prison 
in  the  er^t  of  the  fine  not  being  paid,  and  the  offender 
not  being  possessed  of  any  effects  out  of  which  it  could 
be  levied  by  distress.  2.  That  the  defendant  was  entitled 
to  his  diflchai^e,  having  entered  into  a  recognizance  to 
^^  against  the  conviction. 

The  question  in  the  case  depended  on  the  following 
sections  of  Stat.  39  &  40  G.  8.  c.  89.,  "  For  the  better 
preventing  the  embezzlement  of  His  Majesty's  naval, 
ordnance,  and  victualling  stores ;"  as  modified  by  stat. 
2&3  fF.  4.  e.  40.  ss.  10  and  11. 

Stat  39  &  40  <?.  3.  c.  89.  s.  18.  "  Whereas  it  might  tend 
to  prevent  the  commission  of  offences  if  power  were  given 
to  theComndssioners  of  His  Majesty's  navy,  ordnance,  and 
Tictnalling,  and  His  Majesty's  justices  of  the  peace  out  of 
Sessions,  to  hear  and  determine  offences  in  a  summary 
▼ay  in  cases  where  the  stores  found  are  of  small  value, 
and  to  fine  or  otherwise  punish  the  offenders  accordingly; 
be  it  enacted  &c.,  that  fix)m  and  after  the  passing  of  this 
^cb,  it  shall  and  may  be  lawfiU  to  and  for  any  principal 
officer  or  commissioner  of  the  navy,  ordnance,  or  vie- 
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1861.       tualling  for  the  time  beiiig,  or  any  justice  of  the  peace 
TheQuMH     fo'  ft^y  county,  division,  city,  town  corporate,  liberty, 
WiLLMOTT.     ^  place  within  {his  kingdom,  to  hear  and  determine 
any  complaint  against  any  person  or  persons  (not  being 
a  contractor  or  contractors,  or  employed  as  aforesaid) 
for  unlawfully  selling  or  delivering,  or  causmg  or  pro- 
curing to  be  sold  or  delivered,  or  for  receiving  or  having 
in  his,  her,  or  their  custody,  possession,  or  keeping,  or 
for  concealing  any  stores  of  war,  or  naval,  ordnance,  or 
victualling  stores  or  goods,  marked  with  such  marks 
respectively  as  are  hereinbefore  mentioned,  of  any  value 
in  the  whole  not  exceeding  20^. ;  which  said  Commis- 
sioner or  justice  respectively  is  hereby  authorized  and 
required,  upon  yiy  information  exhibited  or  complaint 
made  in  that  behalf,  at  any  time  within  three  calendar 
months  next  after  any  such  offence  shall  have  been 
committed,  to  cause  the  party  or  parties  accused  to  be 
apprehended  and  brought  before  him ;  or  if  he,  she,  or 
they  shall  have  absconded,  or  cannot  be  found,  then  to 
be  summoned  to  appear  before  such  Commissioner  or 
justice,  by  a  notice  or  summons  left  at  his,  her,  or  their 
last  or  usual  place  of  abode ;  and  also  to  cause  the  wit- 
nesses on  either  side  to  be  summoned;  and  such  Com- 
missioner or  justice  shall  examine  into  the  matter  of 
fact,  and  upon  due  proof  made  thereof,  eithear  by  the 
voluntary  confession  of  the  party  or  parties,  or  by  the 
oath  of  one  or  more  credible  witness  or  witnesses,'  (which 
oath  the  said  Commissioner  or  justice  respectively  is 
hereby  authorized  to  administer,)   give  judgment  or 
sentence  accordingly ;  and  in  case  the  party  or  parties 
accused  shall  be  convicted  of  such  offence,  then  it  shall 
and  may  be  lawful  to  and  for  such  Commissioner  or 
justice  of  the  peace  respectively  to  inflict  a  fine  of  10/. 
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opon  biffl^  ber,  or   them,   finr  sach  his^  her,  or  ihdr        1861. 
dknee]  wbick  said  fiike   so  inflicted  shall  be  diyided    The  Quxsh 
and  diitrilmtedj  one  moiety  thereof  to  the  informer  or    -^xl^ott. 
dttooverer  of  the  offence,  and  the  other  moiety  thereof 
(tiie  necessary  charges  for  the  recovery  thereof  being 
fint  deducted)  to  the  treasurer  of  His  Majesty's  navy 
or  ordnance,  as  the  case  may  be  &c.,  and  to  award  and 
isoe  oat  his  warrant  tmder  his  hand  and  seal  for  levying 
sodi  fines  so  adjudged  on  the  goods  of  the  offender  or 
oSenden^  and  to  cause  sale  to  be  made  thereof  for  pay- 
meat  of  such  fine  and  the  reasonable  chaiges  of  distress, 
(to  be  judged  of  by  such  Commissioner  or  justice  respec- 
iiTdj,)in  case  they  shall  not  be  redeemed  within  six 
isj%  rendering  to  the  party  the  overplus,  if  any;  and 
vliere  sufficient  goods  of  the  party  cannot  be  found  to 
answer  the  said  fine,  to  commit  the  said  offender  or 
offioiders  to  the  common  gaol  of  the  county,  division, 
city,  town  corporate,  Hberty  or  place,  for  the  space  of 
diree  caloidar  months,  unless  such  fine  shall  be  sooner 
paid,  or  in  lieu  of  such  fine  to  cause  such  ofimder  or 
ofieaders  to  be  imprisoned  and  kept  to  hard  labour  in 
tbe  House  of  CSonection  for  the  space  of  three  calendar 
BMmtbs,  as  to  such  Commissioner  or  justice  of  the  peace 
R^ediTely  shall  be  thought  fit.^'    It  then  enacts  that 
eray  such  Commissioner  or  justice  shall  cause  the 
snumnt  of  every  such  last  mentioned  moiety  of  fine 
wbich  he  shall  so  receive,  &c.  to  be  paid  into  the  hands 
of  the  treasurer  of  the  navy  or  ordnance  &c. 

Sect  19.  "  It  shall  and  may  be  lawful  to  and  for  the 
ttid  Ckmrnussioner  or  justice  before  whom  any  person 
shall  be  convicted  in  a  summary  way  as  aforesaid  (if  he 
shaU  see  cause),  to  mitigate  and  lessen  any  such  before 
mentioiied  fine  of  101.,  to  be  inflicted  in  that  behalf  as 
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1861.  l^e  shall  think  fit,  (the  reasonable  costs  of  the  officers 
The  QuBEM  *"^d  informers,  as  well  in  making  the  discovery  as  in 
WiLLMOTT.  prosecuting  the  same,  being  always  allowed  over  and 
above  such  mitigation,)  and  so  as  such  mitigation  do 
not  reduce  the  fine  to  less  than  one  moiety  of  the  said 
sum  of  10/.,  over  and  above  the  said  costs  and  charges" 
&c. 

Sect.  20.  "  Provided  also,  and  be  it  enacted  that,  in 
case  such  Commissioner  or  justice  of  the  peace  shall, 
upon  the  hearing  and  determining  of  such  complaint  as 
aforesaid,  adjudge  the  offender  or  offenders,  in  lieu  of  a 
fine,  to  be  imprisoned  and  kept  to  hard  labour  as  afore- 
said, that  then  the  informer,  or  person  or  persons  who 
shall  have  discovered  such  offender  or  offenders,  shall 
have  and  receive,  as  a  reward  for  such  his,  her,  or  their 
discovery,  the  sum  of  6/.  for  every  such  offence  so  dis- 
covered,*' &c. 

Sect.  21.  ''If  any  person  or  persons  shall  find  him- 
self, herself,  or  themselves  aggrieved  by  the  judgment 
of  any  such  Commissioner  or  justice,  touching  or  con- 
cerning any  such  stores  as  last  aforesaid,  under  the 
value  of  20s.,  then  he,  she,  or  they  shall  or  may,  upon 
entering  into  a  recognizance  to  His  Majesty,  with  one 
or  more  surety  or  sureties,  to  the  satisfaction  of  such 
Commissioner  or  justice,  to  the  amount  of  treble  the 
.  value  of  such  fine,  appeal  to  the  justices  of  the  peace  at 
their  next  general  Quarter  Sessions  of  the  peace  for  the 
county,  division,  city,  town  corporate,  liberty,  or  place 
wherein  the  offence  was  committed,  who  are  hereby 
empowered  to  summon  and  examine  witnesses  upon  oath, 
and  finally  to  hear  and  determine  the  same;  and,  in 
case  the  judgment  shall  be  affirmed,  it  shaU  and  may 
be  lawful  for  such  justice  of  the  peace  to  award  the 


XXIV.    VKJTORLAu  33 

person  or  persons  so  appealing  to  pay  sucli  costs  occa-         1301. 
sioned  by  such  appeal  as  to  them  the  said  justices  shall    xhe  Queen 
seem  meet,  and  to  enforce  payment  thereof,  according  to     ^h^^mott. 
the  (nurse  and  practice  of  such  Court/' 

Stat.  2  &  3  fF.  4.  c.  40.  s.  10.  Certain  officers,  to  be 
called  "  Superintendants,''  "  shall  have  full  power  and 
authority  to  do,  execute,  and  perform  all  and  every  tlie 
duties,  matters,  and  things  which  by  any  Act  or  Acts  of 
Pariiament  now  in  force  any  Commissioner  of  the  navy 
or  victualling  resident  at  any  naval  or  victualling  yard 
or  establishment,  or  at  any  naval  hospital,  at  home  or 
abroad,  is  authorized  or  required  to  do." 

Sect.  11.  '^  The  Superintendants  so  to  be  appointed 
shall  have  and  they  are  hereby  invested  with  fuU  power 
and  authority  to  administer  oaths,  and  to  exercise  the 
duties,  powers,  and  authorities  of  justices  of  the  peace^ 
in  all  places  whatever,  and  in  all  matters  relating  to  His 
Majesty's  naval  service,  and  to  the  stores,  provisions, 
ammunition,  and  the  accoimts  thereof,  and  in  all  other 
caa»  whatever  in  which  any  Commissioner  of  the  navy 
or  Tictualling  is  empowered  to  act  as  a  justice  by  any 
Act  or  Acts  now  in  force,  in  as  fall  a  manner  to  all 
intents  and  purposes  as  if  such  Superintendants  had  been 
named  in  any  such  Act  or  Acts,  or  in  any  conmiission 
of  the  peace  for  any  such  places"  &c. 

CoBier  and  H.  fV.  West  now  shewed  cause.  First,  the 
Superintendant  is  empowered  in  the  alternative  either  to 
inflict  a  fine,  and  if  it  is  not  paid,  and  no  goods  are  found 
on  which  a  distress  can  be  made,  imprison  without  hard 
labour;  or  to  imprison  with  hard  labour,  without  imposing 
any  fine  at  aU.  The  Admiralty  officers  say  that  this  is 
the  usual  practice,  and  it  is  also  in  accordance  with  the 

VOL.  I.  D  E.   B.   &  s. 
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1861.  language  of  the  statute.  The  I8th  section  be^s  by 
The  Queen  reciting  that  it  is  expedient  to  give  power  to  the  Com- 
WiLLMOTT.  Diissioner  to  " fine  or  otherwise  punish"  It  then  gives 
power  to  impose  a  fine^  and  after  providing  that  half  of 
the  fine  shall  go  to  the  informer^  and  making  provision 
for  the  mode  of  levying  it,  adds,  "  or  in  lieu  of  such  Jim 
to  cause  such  offender  to  be  imprisoned  and  kept  to 
hard  labour  in  the  house  of  correction"  &c.  This  con- 
struction is  confirmed  by  the  19th  and  20th  sections; 
the  former  clearly  referring  to  cases  where  a  fine  is  im- 
posed, and  the  latter  making  provision  to  reward  the 
informer  where  there  is  imprisonment  "in  lieu  of  fine." 
There  is  good  reason  for  this.  The  object  of  the  statutQ 
was  to  prevent  the  embezzling  of  the  Queen's  stores  of 
war,  by  giving  to  the  Commissioner  or  justice  of  the 
peace  a  power  of  summarily  convicting.  But,  as  this  is 
an  offence  the  enormity  of  which  varies  considerably, 
being  sometimes  of  great  malignity — indeed  the  benefit 
of  clergy  was  taken  away  firom  it  by  stat  22  C  2.  c.  5., 
recited  in  the  present  Act — and  sometimes  very  slight,  as 
where  it  is  not  committed  with  fraudulent  intent,  it  is 
desirable  that  the  judge  by  whom  the  matter  is  deter- 
mined should  have  a  discretionary  power  to  consider  all 
the  circumstances ;  and  to  punish  the  milder  cases  by 
fine  &c.,  and  the  more  serious  ones  by  imprisonment 
with  hard  labour. 

Secondly,  the  right  of  appeal  given  by  this  statute  ex- 
tends to  those  cases  only  where  a  fine  is  imposed.  This 
appears  fix)m  the  language  of  the  21st  section,  which  gives 
that  right  solely  on  condition  of  the  party  entering  into 
recognizances  ''to  the  amount  of  treble  the  value  of 
such^Htf."  Besides,  the  recognizance  must  be  given  to 
the  satisfaction  of  the  Commissioner  or  justice  before 
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wbom  the  ooanctioii  takes  place,  whereas  here  it  was     .   igei. 
taken  by  another  3iistice  firom  the  defendant  when  in    The  Qvsnr 
pison.    [CoctJkum  C.  J,     That  last  circumstanoe  cer-     wiuiorr. 
tainly  seems  an  answer  to  the  defendant  on*  the  second 

poini] 

PraUke,  contra.  As  to  the  first  point :  this  is  a  highly 
penal  statute,  and  ought  to  be  most  strictly  construed 
in  &Torem  libertatis.  Its  effect  is  to  give  a  power  of 
summary  conviction,  entailing  a  sentence  of  imprison- 
ment with  hard  labour ;  and,  in  the  majority  of  cases, 
virtoally  without  appeal,  as  the  time  of  imprisonment 
wonld  most  usually  expire  before  an  appeal  could  be 
heard.  The  statute  should  be  construed  as  vestiag  in 
the  Commissioner  or  justice  of  the  peace  the  power  of 
summarily  convicting  given  to  justices  of  the  peace  by 
many  statutes,  and  in  later  times  by  the  general  Act, 
11  &  12  Viet  c.  43.  ss.  19,  20,  21 :  the  effect  of  which 
is  to  enable  them  to  impose  a  small  fine,  and,  if  the 
offoider  can  not  pay  it,  to  imprison  him  with  or  without 
hard  hbour.  There  is  no  injustice  in  this,  for  the  fact  of 
amaa being  unable  to  pay  a  small  fine  proves  him  a  va- 
grant In  1  Bum  Just.  786,  29th  ed.,  tit.  Commitment 
m  Execution,  it  is  said :  ''  If  a  statute  assigns  a  commit- 
ment as  a  mode  of  punishment  in  the  first  instance,  the 
commitment  follows  upon  and  is  the  legal  consequence 
of  the  puniahment.  But  where  it  is  assigned  merely  as 
a  sabsidiary  to  the  enforcing  a  punishment  or  penalty, 
the  magistrate  cannot  adopt  it  till  he  has  ascertained 
the  punishment  or  penalty  camiot  be  enforced.'' 

As  to  the  second  point :  the  21st  section  of  this  statute 
gives  appeal  **  if  any  person  shall  find  himself  aggrieved 
D  2 
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18G1.  by  the  judgment  of  the  Commissioner^'  &c.  In  Rex  v. 
The  Queen  Brooke  (a)  this  Court  held  that  a  justice  of  the  peace 
WiLLMOTT.  ^^  ^^  pow&  to  bail  a  person  who  had  appealed 
against  a  committal  under  the  Vagrant  Act:  but  the 
reason  was^  that  in  the  event  of  the  appeal  being  de- 
cided in  favour  of  the  respondents  the  justice  had  no 
power  to  commit  him;  a  difficulty  which  has  been 
removed  by  stat  11  &  12  Vict  c.  43.  s.  27.  [CoeUum 
C.  J.  In  construing  this  statute  we  must  go  by  the 
law  as  it  stood  at  the  time  when  it  was  passed.  Stat. 
11  &  12  Vict.  r.  43.  was  long  subsequent.  Cromp- 
ton  J.  Kendall  v.  Wilkinxon  {b),  cited  in  Paley  on 
Convictions,  p.  304^  4th  ed.^  is  strong  authority  to  shew 
that  the  effect  of  a  commitment  by  a  justice  of  the 
peace  is  not  suspended  by  the  mere  fact  of  appeal 
That  case  was  subsequent  to  stat.  11  &  12  Vict  c,  43.] 
It  is  a  great  hardship  on  a  party. 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  It  is  certainly  no  easy  task 
to  construe  an  enactment  framed  like  that  before  us. 
Nothing  can  be  more  obscure  or  confused  than  the 
language  of  sect.  18;  but,  on  the  whole,  the  more 
reasonable  construction  is  to  hold  that,  on  proof  of  the 
offence,  the  Commissioner  (for  whom  the  Superinten- 
dant  is  now  substituted)  has  power  in  the  alternative ; 
either  to  inflict  a  fine  not  exceeding  10/.,  and  in  the 
absence  of  payment  and  of  goods  and  chattels  to  answer 
the  fine,  imprison  for  three  months  or  until  it  is  paid,  or, 
without  imposing  any  fine  at  all,  to  sentence  the  offender 
to  three  months  imprisonment  with  hard  labour. 

The   introductory   part  of  the  18th   section,  which 

{o)  '2  T.  7?.  1<.H>.  (A)  4  E.  if-  i?.  am. 
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speab  of  the  expediency  of  enabling  the  Commissioner        ls61. 
to  fine  or  otherwise  punish,  reads  as  if  the  Legislature  ~The  Qukek 
contemplated  that  he  should  have  power  to  punish     willmott. 
otherwise  than  by  fine.     It  is  true  that  when  we  come 
to  tibe  enacting  part  of  the  section  there  is  considerable 
difficulty;  for,  after  enacting  that  the  Commissioner 
maj  inflict  a  fine  &c.,  it  empowers  him,  ^'in  Ueu  of 
sQch  fine/'  to  cause  the  offender  to  be  imprisoned  and 
kept  to  hard  labour.     The  words  "in  lieu  of  suchjine" 
taken  in  their  ordinary  acceptation,  seem  to  support  the 
supposition  that  the  Legislature  intended  that  a  fine 
AatM  be  imposed  in  the  first  instance,  and  that,  in  the 
eientof  its  not  beingpaid,  imprisonment  shouldfollow.  On 
the  other  hand,  however,  it  is  difficult  to  suppose  the  in- 
tention of  the  Legislature  to  have  been  that  if  a  distress 
warrant  issues  for  the  fine,  and  no  goods  or  chattels 
are  fonnd  to  satisfy  it,  imprisonment  without  hard 
labour  is  to  follow,  while,  on  the  other  hand,  if  the 
Commissioner  thinks  it  inexpedient  to  issue  a  distress 
warrant,  he  may,  under  the  same  circumstances,  and 
with  the  same  degree  of  delinquency  before  him,  award 
impnsonment  with  hard  labour.     I  therefore  think  that 
the  true  construction  of  this  section,  and  that  which 
will  go  farther  than  any  other  to  reconcile  the  whole 
enactment  with  common  sense,  is  to  hold  that  the 
Legislature  meant  that  the  Commissioner  should  exer^ 
dse  his  judicial  discretion  in  the  first  instance — eit/ier 
to  inflict  a  fine;  in  which  event  he  is  to  have  power 
to  issue  a  distress  warrant,  and  if  no  eflTects  are  found 
to  satisfy  it,  then  with  the  alternative  of  imprisonment 
without  hard  labour ;  or  to  adjudge  imprisonment  with 
hard  labour,  without  any  alternative  at  all. 
Considerable  difficulty  also  arises  on  the  appeal  clause. 


88  EASTER  TERM. 

1861.  In  the  first  place  it  is  not  plain  that  it  was  the  intention 
The  QuEEH  of  the  Legislature  to  give  an  appeal  at  all  under  circum- 
WiLLHOTT.  s^^cuices  like  the  present.  The  right  to  appeal  is  only 
given  on  the  party  entering  into  recognizance  to  treble 
the  amount  of  the  Jme;  though  possibly  that  may  be 
construed  to  apply  not  only  to  cases  where  a  fine  is 
inflicted,  but  also  to  those  where  imprisonment  is 
awarded  in  lieu  of  fine.  We  need  not,  however,  decide 
the  question ;  for,  even  supposing  an  appeal  would  lie 
under  these  circumstances,  what  we  are  asked  to  do 
is  to  discharge  the  defendant  out  of  custody.  It  is 
urged  that  we  can  do  this  under  stat.  II  &  12  VicL 
c.  43. ;  but  I  find  no  such  provision  in  that  statute,  the 
27th  section  of  which  merely  enacts  that,  in  the  event 
of  the  appeal  against  a  conviction  being  decided  against 
the  appellant,  the  justice  may  issue  his  warrant  to  carry 
the  sentence  into  execution.  In  the  present  case  the 
warrant  of  commitment  has  already  been  issued,  and 
execution  carried  into  effect 

I  cannot  conclude  without  expressing  my  great  r^ret 
that  in  the  administration  of  criminal  justice  we  have 
to  interpret  a  statute  so  ill  drawn  as  that  before  us. 
Seeing  a  distinguished  member  of  the  Legislature  and 
of  the  Profession  present,  I  hope  this  statute  will  not  be 
allowed  to  remain  in  the  present  form  on  the  statute 
book,  but  that  measures  will  be  taken  to  render  it  plain 
to  those  who  have  to  administer  it. 

Crompton  J.  On  consideration,  I  also  am  of  opinion 
that  this  conviction  is  good.  That  is  the  first  question 
we  have  to  decide.  It  is  argued  that  the  Superintendant 
was  wrong  in  not  inflicting  a  flne  in  the  first  instance 
and,  if  it  were  not  paid,  then  awarding  imprisonment  for 


V. 

WiLLMOTT. 
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thiee  months.    When  the  present  rule  was  moved,  the        1861. 
question  appeared  to  me  so  difficult  that  I  thought  we    xhe  Qdeek 
m%bt  Iut?e  to  decide  it  by  applying  the  principle  that, 
Tbere  a  Court  cannot  see  its  way  in  the  construction  of 
a  penal  statute,  it  must  give  its  doubt  in  favour  of  ihe 
prisoner.    But,  looking  at  this  statute,  I  think  it  meant 
to  give  the  Commissioner  (now  the   Superintendant) 
power  in  the  alternative  to  fine  or  imprison,  according 
to  the  magnitude  of  tlie  offence;  and  the  construing  it 
otherwise  would  lead  to  the  very  great  absurdity  pointed 
out  by  my  Lord.      Besides,  I  think  the  20th  section 
extremely  strong  to  the  same  effect,  for  it  provides,  "  In 
cue  such  Commissioner  &;c.  shall,  upon  the  hearing  and 
determining  of  sucli  complaint,  adjudge  the  offender  in 
Ikuofafine  to  be  imprisoned  and  kept  to  hard  labour^' 
fee.   This  evidently  does  not  refer  to  the  case  where  a 
fine  has  been  awarded  and  there  is  a  return  of  no  goods, 
but  means  that  he  may  do  so  on  the  original  hearing. 
The  only  answer  to  that  is  the  appeal  clause,  the  2l8t 
section;  and   if  it  be  true  that  no    appeal  is   given 
when  hard  labonr  is  awarded,  it  would  look  much,  at 
first  view,  as   if   the  Legislature  meant  that  a  fine 
diould  be  imposed  in  the  first  instance.     But  I  doubt 
if  that  is  the  meaning  of  that  section.     It  says,  "  If  any 
pemm  shall  find  himself  aggrieved  by  the  judgment  of 
any  such  Commissioner  or  justice  &c.,  he  may,  upon 
entering  into  a  recognizance  &c,  appeal  to  the  justices 
of  the  peace  at  their  next  general  quarter  sessions."    I 
think  that  shews  there  is  an  appeal  in  the  one  case  as  well 
as  the  other.  Then,  however,  comes  the  further  question, 
suppose  an  appeal  is  given,  can  we  discharge  the  pri- 
soner ?    The  late  cases  are  very  clear  that,  although  an 
appeal  against  a  conviction  is  given  by  statute,  it  does 
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1801.       "^t  i^  general  suspend  the  eflfect  of  the  warrant  of  com- 

Tho  Queen     mitment;  for  that  we  need  only  look  to  Kendall  v. 

WiLLMOTT      ^il^inson  (a).     No  doubt  it  is  a  great  hardship  on  a 

party  that  the  law  should  be  so^  especially  where  his 

liberty  depends  on  the  construction  of  a  statute  drawn 

as  this  is. 

Hill  J.  I  am  of  the  same  opinion,  and  for  the  same 
reasons. 

Blackburn  J.  I  am  of  the  same  opinion.  I  agree 
in  the  construction  which  has  been  put  on  the  18th 
section  by  the  rest  of  the  Court ;  and  on  this  subject 
will  merely  add  that,  in  order  to  render  the  whole  per- 
fectly plain,  we  need  only  alter  the  punctuation,  which 
is  no  part  of  the  statute.  After  the  words  "  inflict  a 
fine  &c.  for  such  his,  her,  or  their  oflTence,*'  there  is  a 
semicolon ;  the  section  then  provides  for  enforcing  the 
fine,  and  gives  power  to  award  imprisonment  for  three 
calendar  months,  '^unless  such  fine  shall  be  sooner 
paid,^*  after  which  word  "paid'*  there  is  a  comma;  and 
the  section  then  goes  on  to  say,  "or  in  lieu  of  such  fine, 
to  cause  the  offender  to  be  imprisoned  and  kept  to  hard 
labour  &c.  for  three  calendar  months.''  We  have  only 
to  strike  out  the  semicolon  after  the  word  "offence," 
and  put  a  comma  instead,  and  then  put  a  semicolon 
instead  of  a  comma  after  "  paid,"  and  all  becomes  clear. 

But  there  is  great  difficulty  in  construing  the  21st 
section.  I  am  inclined  to  think  that  its  effect  is  to  give 
an  appeal  in  all  cases ;  but,  even  if  that  be  so,  an  appeal 
has  not  in  general  the  effect  of  suspending  the  sentence; 
?it  all  events  there  is  nothing  in  this  statute  which  gives 
{'A  4  r.  .f  B,  r»80. 
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it  that  effect.  According  to  Kendall  v.  Wilkinson  {a)  it 
is  a  question  of  great  general  importance  whether  stat. 
11  &  12  TvcL  c.  43.  gives  such  effect  to  an  appeal ;  and 
if  1  thought  that  that  statute  applied  I  should  like  to 
takeiiirther  time  for  consideration.  But  here  the  con- 
Tiction  is  not  before  a  justice  of  the  peade^  but  before  a 
Saperintendant^  under  stats.  39  &  40  (?.  3.  c.  89.  and 
2  &3  fT. 4.  c  40.,  and  I  do  not  think  stat.  11  &  12  Vict, 
c.  43.  apphes  to  such  a  case  at  alL 

Rule  discharged. 

(a)  AE.4-B,  680. 


41 


1801. 
The  Queen 

V. 

WlLLMOTT. 


The  Great  Indian  Peninsula  Railway 
Company  against  Saxtndkbs. 


April  24th. 

Marine  in- 
.  .  surance. 

1.  Wliere  goods  are  inTored  by  a  policy  of  marine  mstirance  in  the   l^arfindar 
oidiasuy  form,  the  expression  "  warranted  free  from  particular  average"   ai^rogc. 
i«not  confined  to  losses  arising  from  injury  to,  or  deterioration  of,  the   Part'ialios^. 
go'xb  themaelTes ;  but  is  equivalent  to  a  warranty  against  total  loss  and  Expence  of 
gaeial  average  only;  and,  consequently,  includes  expences  incurred  in  fortvardimj 
ftiatiyn  to  the  goods.  ^     goods, 

%  A  qointity  of  iron  rails  was  shipped  to  be  carried  to  a  certain 
place,  for  a  sum  to  be  paid  here,  ship  lost  or  not  lost.  The  ship- 
pos  insoral  them  by  a  policy  in  the  ordinaiy  form  "  warranted  free 
frai  Mrticalar  average,  unless  the  ship  be  stranded,  sunk  or  burnt." 
The  Slip  was  neither  sunk,  stranded  nor  burnt ;  but  there  was  a  con- 
s^fMtiTe  total  loss  of  her  by  perils  of  the  sea.  The  rails  were  save<l, 
«nd  §ent  on  in  other  vessels  to  their  destination,  for  which  the  insured 
rascDopelled  to  pay  freight  to  an  amount  not  exceeding  the  value  of  the 
*h.   Held,  that  this  freight  was  not  recoverable  under  the  policy. 

3.  QusBK,  whether  an  underwriter  on  a  policy  against  total  loss  only, 
vith  the  usual  clause  authorizing  the  assured  to  sue  and  labour  for  the 
fKaerTati9n  of  the  sabject  matter  of  the  insurance,  is  Uable  for  expences 
iflflnred  1^  the  assured  for  the  purpose  of  rescuing  the  subject  matter 
^  the  insoranee  from  a  state  of  peril,  which  might  have  resulted  in  a 
total  loss,  but  did  not? 


THE  following  case  was  stated,  without  pleadings,  by 
consent  and  by  order  of  a  Judge,  under  The  Common 
law  Procedure  Act,  1852. 
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In  November,  1858^  the  plaintiffs  shipped  at  London 
on  board  Hie  Bombay  bound  for  Kurractiee  and  Bombay, 
with  leave  to  call  at  Cork  for  troops,  abont  480  tons  of 
iron  rails^  to  be  conveyed  to  Bombay  for  the  plaintiffs, 
upon  the  terms  of  the  following  bill  of  lading. 

"  Shipped  in  good  order  and  well  conditioned,  by  The 
Great  Indian  Peninsula  Railway  Company,  in  and  upon 
the  good  ship  called  The  Bombay,  whereof  is  master  for 
the  present  voyage  Hamanck,  and  now  riding  at  anchor 
in  the  river  Thames,  and  bound  for  Bombay,  with  liberty 
to  land  passengers  at  Kurrachee,  1995  bars  railway  iron, 
being  marked  and  numbered  as  in  the  margin,  and  are 
to  be  deUvered  in  the  like  good  order  and  well  con- 
ditioned at  the  aforesaid  port  of  Bombay  (the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and  navigation 
of  whatever  nature  and  kind  soever  excepted,  save  risk 
of  boats  as  £Eur  as  ships  are  liable  thereto)  unto  the 
secretary  of  the  said  Company,  or  to  his  assigns,  freight 
for  the  said  goods,  to  be  paid  here,  ship  lost  or  not, 
with  primage  and  average  accustomed.  In  witness 
whereof  the  master  or  purser  of  the  said  ship  hath 
affirmed  to  four  biUs  of  lading,  all  of  this  tenor  and 
date,  the  one  of  which  bills  being  accomplished  the 
others  to  stand  void.  Dated  in  London,  2d  November, 
1858.     Weight  and  contents  unknown  to 

Thomas  Hamanck." 

In  the  margin  were  inserted  the  particulars  of  the 
rails,  together  with  this  note.  "  Weight,  contents  and 
value  unknown,  and  not  answerable  for  leakage,  breakage 
or  rust,  nor  loss  by  vermin.     E.  Gellatt,  {or  D.  Dunbar.** 

On  the  2d  day  of  November,  1858,  the  plaintiffs  paid 
to  the  owners  of  Tlie  Bombay  the  sum  of  629/.  9^.  10c2. 
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for  freiglit  on  the  rails  mentioned  in  the  bill  of  lading, 
bang  at  the  rate  of  25«.  per  ton. 

On  the  11th  day  of  Novemhery  1858,  the  plaintifib 
efected  a  policy  of  insnrance  at  LloydCa  for  the  sum  of 
430011  on  rails  valued  thereat,  ''  warranted  free  from 
pir&ahr  average,  unless  the  ship  be  stranded,  sunk  or 
bnmt  General  average  payable  according  to  foreign 
statement '^  &c  The  defendant  subscribed  this  policy 
fortliesnmof  1502. 

The  som  of  45002.  mentioned  in  the  policy  as  the 
value  of  the  rails  included  their  first  cost,  and  also  the 
abore  mentioned  freight,  as  well  as  the  insurance  and 
dipping  charges. 

Soon  after  The  Bombay  sailed  she  experienced  very 
heavy  gales,  had  all  her  masts  carried  away  by  tempests, 
became  entirely  disabled,  and  was  eventually  towed  into 
J^mouth,  on  December  5th,  1858,  by  Her  Majesty's  ship 
^rptL  On  her  being  surveyed,  it  was  ascertained  that 
the  cxpence  of  repairing  her  would  exceed  her  value 
Then  repaired,  and  thereupon  notice  of  abandonment 
of  the  voyage  was  given  to  the  shippers  by  the  ship- 
owners, and  she  was  shortly  afterwards  broken  up ;  the 
eipence  of  repairing  her  being  an  expence  which  no 
reaMnable  person  would  have  incurred. 

The  iron  rails  which  the  plaintiffs  had  shipi)ed  in  7^e 
Boahay  were  without  delay  taken  out  of  her  by  the 
pUntifEs^  and  by  them  shipped  to  LondoUy  and  there 
shipped  by  the  plaintifia  on  board  three  other  vessels. 
At  the  time  of  that  shipment  the  rates  of  freight  had 
riacn,  and  the  plaintiffs  were  compelled  to  pay  freight 
ftt  the  rate  of  30f.  per  ton  on  the  rails  shipped  in  one 
of  them,  and  of  40^.  per  ton  on  those  shipped  in  the 
other  two,  such  freights  amounting  in  the  whole  to 
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1861.  825/.  11*.  Id.     The  three  vessels  into  which  the  rails 

Gr^at  "^^^^  shipped  arrived  in  due  course  at  Bombay ,  with  the 

vll^ltvu.  raik  on  board  in  safety. 

RaUway  The  question  for  the  opinion  of  the  Court  was,  whether 

V.  the  defendant,  as  one  of  the  underwriters,  was  liable  to 

Saunders. 

paj  to  the  plaintiffs  his  proportion  of  that   sum  of 

825/.  11*.  7d.,  or  any  part  thereof. 

The   case  was  argued,   on   the   23d    April,   before 

Crompton^  HUl  and  Blackburn  Js. 

Edward  James^  for  the  plaintiffs.  The  plaintiffs  are 
entitled  to  recover,  unless  the  loss  sustained  by  them 
in  being  obliged  to  pay  this  extra  freight  comes  within 
the  exception  in  the  policy  "  free  from  particular 
average.^'  "  Particular  average"  means  losses  arising 
from  injury  to  or  deterioration  of  the  goods  themselves; 
whereas  here  the  plaintiffs  seek  to  recover  money  paid 
by  them  to  prevent  a  total  loss  of  the  goods  by  perils 
of  the  seas,  a  contingency  which  is  insiu*ed  against  by 
the  policy.  The  question  as  to  the  precise  meaning  of 
"  particular  average"  is  a  very  important  one,  on  which 
no  decision  is  to  be  found  in  this  country;  but  it  is 
otherwise  in  Americay  and  the  subject  has  been  dis- 
cussed in  works  of  authority.  In  Stevens  8f  Benecke 
on  Average  {American  edition,  1833),  p.  341,  it  is  said, 
"the  term  'particular  average'  denotes,  in  general, 
every  kind  of  expence  or  damage,  short  of  a  total  loss, 
which  regards  a  particular  concern,  and  which  is  to 
be  borne  by  the  proprietor  of  that  concern  alone.  As 
between  the  assured  and  the  underwriter,  it  means 
losses  of  this  description,  as  far  as  the  underwriter  is 
liable. . . . .  And  although  in  the  law  all  kinds  oiexpenceSy 
short  of  a  total  loss,  are  recoverable  under  the  head  of 
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avenge :  yet  there  is  this  difference^  (at  least  in  this 
country)  between  a  deterioration  in  value  of  the  thing 
issare4  or  particular  average  in  a  stricter  sense^  and  ex- 
penoes  incurred  for  the  preservation  of  the  same  thing,  that 
sQcheipences  may  he  claimed^  although  there  be  no  claim 
fcff  particular  average,  either  because  the  policy  was  war- 
nntedfree&om  particular  average,  or  because  the  per  cent* 
age  was  short  of  that  for  which  the  underwriter  becomes 
liable.'^  In  Amauld  on  Insurance,  vol  ii.,  p.  8I4»  2d  ed., 
it  is  said:  "As  a  general  principle,  the  underwriter  on 
one  subject  of  insurance  has  nothing  to  do  with  losses, 
charges,  or  contributions  imposed  upon  it  by  reason,  or 
on  account  of,  another.     Thus  the  underwriter  on  goods 
bas  nothing  to  do  with,  frtight;  all  that  he  insures  being 
tie  safe  arrival  of  the  goods :  hence,  it  is  a  well  estab- 
lisbed  principle  in  the  law  of  marine  insiu*ance,  that, 
though  sea  damaged  goods,  if  they  arrive  in  specie  or 
in  bulk,  pay  the  same  freight  as  though  they  arrived 
sound,  the  underwriter  on  goods  cannot  be  charged  with 
the  detriment  the  merchant  thus  sustains  by  having  to 
pay  the  same  freight  on  a  diminished  value,  nor  can  he 
be  charged  with  any  pro  raid  freight  the  merchant*  may 
haTe  to  pay  the  shipowner ;  although  it  seems  doubtfid 
whether  he  may  not  be  charged,  imder  certain  circum- 
stances, with  the  increased  freight  which  the  merchant 
is  obliged  to  pay  the  shipowner  in  case  of  transhipment, 
when  the  freight  by  the  substituted  exceeds  that  by  the 
original  ship:"  referring   to  Shipton  v.   Thornton  (a). 
And,  p.  872,  "Amongst  the  commodities  which  are  the 
subject  of  marine  insurance,  it  is  obvious  that  there  are 
many  which  are  liable  to  be  deteriorated  in  a  much 
greater  degree  than  others  by  the  effect  of  the  perils 
(«)  9^.  ^.E.  336,  7 
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ticular  ayerage^  says,  "  The  very  object  of  the  exception 
is  to  free  the  underwriters  from  liability  for  damaged 
goods.  They  say  in  eflfect  that  they  irill  be  liable  if  the 
goods  are  wholly  lost,  but  not  if  they  are  only  damaged.'^ 
1  Marsh,  Insurance,  165,  3d  ed. :  "  If  in  the  course  of 
the  voyage,  the  ship  be  disabled,  by  stress  of  weather,  or 
any  other  peril  of  the  sea,  the  captain  ought  to  hire 
another  vessel  for  the  transport  of  the  goods,  and  pro- 
ceed on  the  voyage,  if,  under  all  the  circumstances  of 
his  situation,  it  be  for  the  interest  of  all  concerned  that 
he  should  do  so.  In  such  case,  as  the  law  is  understood 
in  France,  the  insurers  shall  pay  all  average  losses  on 
the  goods,  the  expence  of  salvage,  unloading,  ware- 
housing, and  reloading,  together  with  all  duties  that 
may  have  been  paid,  and  the  increase  of  freight,  if  any. 
Tn  short,  they  must  bear  every  expence  which  is  the 
necessary  consequence  of  changing  the  ship.''  Tn 
Maude  and  PoUock  on  Merchant  Shipping,  278,  2d  ed., 
note  (A),  "  Simple  or  particular  average  arises  where  any 
damage  is  done  to  the  cargo  or  vessel  by  accident  or 
otherwise,  such  as  the  loss  of  an  anchor  or  cable,  the 
starting  of  a  plank,  the  turning  sour  of  a  cargo  of  wine, 
which  are  all  losses  which  rest  where  they  falL  This 
expression,  as  applied  to  losses  of  this  description,  has 
been  said  to  be  inaccurate ;  but  the  term  average  appears 
strictly  not  to  imply  any  more  than  a  damageJ*  [He 
also  referred  to  Rosetto  v.  Gumey  (a),  Duff  v.  Mac- 
kenzie(b);  and  Blackburn  J.  referred  to  Chapman  v. 
Benson  (c),  afSrmed  in  Dom.  Proc.  (d).  Crompton  J.  I 
have  always  understood  that,  as  applied  to  goods,  ^'  par- 


(a)  nCB.  176. 

(*)  2I^L.J.C.  P.  313.    Also  reported  3  C.  B.  N.  8.  16. 

(r)  .5  a  n.  .'W,  (d)  2ff.  L.  Ca.  GOO. 


XXIV.   VICTORIA. 


49 


ticular  ayerage'^  and  "  partial  loss''  mean  the  same 
thing;  and  I  think  you  will  find  it  so  stated  in  Park 
m  hmtnmee  (a).  You  want  to  make  ont  that  there  is  a 
kind  of  loss  of  goods  which  is  neither  total  nor  partial.] 
This  qaestion  has  been  much  ventilated  in  America. 
h  Mumford  t.  7^  Commercial  Insurance  Company  {b), 
There  goods  insured  were  captured  during  the  voyage^ 
and  the  vessel  was  released ;  but  the  goods  were  detained 
for  farther  proofs  and  were  afterwards  restored  on 
payment  of  the  full  freight;  but  the  owner  was  obliged 
to  hire  another  vessel  to  carry  them  to  their  place  of  desti- 
nation; it  was  held  that  the  insurer  was  liable  to  pay  this 
actional  or  increased  freight^  being  an  expence  neces- 
sarily incurred  in  consequence  of  the  capture.  [He  also 
cited  Searle  v.  ScoveU.  (c).  Crompton  J.  I  do  not 
think  that  Mumfnrd  v.  The  Commercial  Insurance  Com- 
paia/{b)  helps  you;  for  Kent  C.  J.  treats  the  question 
before  him  as  one  of  a  loss  or  general  average.]  At 
all  erents  the  plaintiffs  are  entitled  to  recover  under  the 
duise  which  authorizes  the  assured  to  sue  and  labour  for 
the  presenration  of  the  subject  matter.  In  2  Pliillips  on 
Attrojicf,  464  {3d  ed.),  §  1777,  it  is  said/' Suppose  the  case 
of  an  impending  total  loss  of  articles  insured  free  of  aver- 
age, and  expences  incurred  to  avert  it ;  are  these  expences 
within  the  exception,  and  to  be  borne  by  the  assured  ? 
or  are  the  underwriters  liable  for  them,  on  the  ground 
that  they  were  incurred  to  prevent  a  total  loss  for  which 
thqrwonld  have  been  liable?''  He  cites  some  autho- 
rities in  which  this  question  was  presented,  but  not 
diMHused:  and  adds,  ^'Expence  incurred  to  prevent  a 
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(a)  See  voL  1.  chap.  ri. 

(b)  5  Johns.  (  U,  8.)  Rep.  262. 

(c)  4  JokM,  Ch.  Rep.  (American)  218. 
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but  she  was  neither  stranded,  sunk,  nor  burnt.  The 
raib— the  snbject  matter  of  the  insurance — were  saved, 
ind  were  sent  on  in  other  vessds  to  their  destination ; 
and,  in  order  to  forward  them  to  their  destination,  it 
was  necessary  to  pay  freight  to  the  extent  of  825/.  1 1«.  7d. 
As  the  original  contract  of  carriage  was  for  a  sum  to  be 
paid  here,  ship  lost  or  not  lost,  the  whole  of  this  sum 
of  8251 11^.  7d.  was  an  extra  expence  incurred  by  the 
Uppers  of  the  goods,  in  consequence  of  the  sea  risk 
which  had  frustrated  the  voyage  of  The  Bombay ;  and 
the  question  we  have  to  determine  is,  whether  the 
insured  can  recover  this  sum  on  a  policy  containing  this 
wairanty. 

hiMkmfardY.  The  Commercial  Imurance  Company  (a), 
cited  1  i%t?/.  an  Luurance,  678,  8d  ed.,  the  insured  on 
a  policy,  in  which  there  was  no  warranty  against  par- 
ticular average,  recovered  in  the  Courts  of  New  Yorh 
on  a  daim  similar  to  this.  No  such  decision  has  been 
come  to  in  the  Courts  of  this  country ;  and  we  are  not 
called  upon  in  this  case  to  determine  whether,  in  the 
absence  of  such  a  warranty,  the  party  could  or  could 
not  recover ;  for  we  are  of  opinion  that,  if  he  could 
recover,  it  would  be  on  the  ground  that  the  disburse 
meat  for  the  extra  freight  was  part  of  the  loss  occasioned 
to  the  owner  of  these  particular  goods  by  the  perils  of 
the  seas,  or,  in  other  words^  a  particular  average  on 
these  goods ;  and,  therefore,  within  the  warranty. 

Mr.  Jamet  contended  that  ^'particular  average''  bore 
a  more  restricted  meaning — that  it  was  confined  to 
losses  arising  from  injury  to,  or  deterioration  of,  the 
goods  themselves,  and  did  not  include  expences  incurred 
in  relation  to  the  goods :  but  we  find  no  authority  for 

(a)  5  Johns.  Bep.  (  U,  S.)  2I&2. 
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total  loss  of  an  article  insured  free  fit)m  partial  loss  seems 
properly  to  come  under  tte  liability  to  '  sue,  labour,  and 
traver  at  tbe  expence  of  the  underwriters,  which  the 
underwriters  ought  to  be  liable  to  reimburse  on  such 
articles  no  less  than  on  others.'' 

Hanyman  was  proceeding  to  ai^e  the  case  on  the 
part  of  the  defendant,  when 

The  CouET  said  that  they  would,  if  necessary,  hear  him 
on  a  future  day.  They  added  that  the  point  raised  was 
one  of  some  novelty  in  this  country;  and  that,  although 
they  did  not  entertain  any  doubt  about  it,  they  deemed 
it  right  to  deliver  their  opinion  in  a  formal  judgment. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 


Blackburn  J.  In  this  case  the  plaintiff  insured 
themselves  by  the  ship  Bombay^  on  a  voyage  to  Kurra- 
chee  or  Bombay,  by  a  policy  in  the  ordinary  form  of  a 
Lombard  Street  policy,  on  ''rails  valued  at  4500/.,  war- 
ranted free  from  particular  average ;  unless  the  ship  be 
stranded,  sunk,  or  burnt.''  It  is  upon  this  warranty 
that  our  judgment  depends. 

It  appears,  by  the  statement  in  the  special  case,  that 
the  goods  were  shipped  on  board  TTie  Bombay,  to  be 
carried  on  the  voyage  for  a  sum,  inaccurately  called 
freight,  to  be  paid  here,  ship  lost  or  not  lost.  The  ship 
was,  by  perils  of  the  seas,  disabled  and  obliged  to  put 
into  Plymouth,  in  such  a  state  that  she  was  not  worth 
repairing;  and  no  doubt,  therefore,  there  was  what  is 
commonly  called  a  constructive  total  loss  of  the  ship ; 
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bat  the  waa  neither  stranded,  sunk,  nor  bnmt.  The 
nils— the  subject  matter  of  tbe  insurance — ^were  saved, 
and  ▼ere  sent  on  in  other  vessek  to  their  destination ; 
and,  in  order  to  forward  them  to  their  destination,  it 
was  neceaaar^r  to  pay  freight  to  the  extent  of  825/.  1 1«.  7d. 
As  the  original  contract  of  carriage  was  for  a  sum  to  be 
paid  here,  ship  lost  or  not  lost,  the  whole  of  this  sum 
of  825L  lis.  7d.  was  an  extra  expence  incurred  bj  the 
dtippers  of  the  goods,  in  consequence  of  the  sea  risk 
wbich  had  frustrated  the  voyage  of  The  Bombay;  and 
the  question  we  have  to  determine  is,  whether  the 
insured  can  recover  this  sum  on  a  policy  containing  this 
wananty. 

hiifian/brx/v.  The  Commercial  Imurance  Company  (a), 
oted  1  Pkm.  on  Insurance,  678,  3d  ed.,  the  insured  on 
a  poKcy,  in  which  there  was  no  warranty  against  par- 
ticnlar  average,  recovered  in  the  Courts  of  New  York 
on  a  claim  similar  to  this.  No  such  decision  has  been 
come  to  in  the  Courts  of  this  country ;  and  we  are  not 
called  upon  in  this  case  to  determine  whether,  in  the 
absence  of  such  a  warranty,  the  party  could  or  could 
not  recover ;  for  we  are  of  opinion  that,  if  he  could 
recover,  it  would  be  on  the  ground  that  the  disburse 
ment  for  the  extra  freight  was  part  of  the  loss  occasioned 
to  the  owner  of  these  particular  goods  by  the  perils  of 
the  aeas,  or,  in  other  words,*  a  particular  average  on 
these  goods ;  and,  therefore,  within  the  warranty. 

Mr.  James  contended  that  ^^  particular  average'^  bore 
a  more  restricted  meaning — that  it  was  confined  to 
losses  arising  fcom  injury  to,  or  deterioration  of,  the 
goods  themselves,  and  did  not  include  expences  incurred 
in  relation  to  the  goods :  but  we  find  no  authority  for 

(a)  5  Johns.  Bep.  ( U.  8.)  262. 
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total  I088  of  an  article  insured  free  from  partial  loss  seem   . 
properly  to  come  under  the  liability  to  '  sue,  labour,  au< 
travel'  at  tbe  expence  of  the  underwriters,  whicl  th 
underwriters  ought  to  be  liable  to  reimburse  on.  sue 
articles  no  less  than  on  others.'*  ■ 

Honyman  was  proceeding  to  argue  the  case  on  t 
part  of  the  defendant,  when 


The  Court  said  that  they  would,  if  necessary,  hear  fa  | 
on  a  future  day.    They  added  that  the  point  raised  -* 
one  of  some  novelty  in  this  country;  and  that,  althoi'' 
they  did  not  entertain  any  doubt  about  it,  they  deei^ 
it  right  to  deliver  their  opinion  in  a  formal  judgmen 

Cur.  adv.  \  * 

The  judgment  of  the  Court  was  now  delivered  by  .^ 


Blackburn  J.     In  this  case  the  plaintiffs  ins  ^i 
themselves  by  the  ship  Bombay^  on  a  voyage  to  K\ 
chee  or  Bombay,  by  a  policy  in  the  ordinary  form   *** 
Lombard  Street  policy,  on  "rails  valued  at  4500/.,      ^ 
ranted  free  from  particular  average ;  unless  the  ah 
stranded,  sunk,  or  burnt.'*     It  is  upon  this  wan 
that  our  judgment  depends.  yV^ 

It  appears,  by  the  statement  in  the  special  case,  ^^^"^^ 
the  goods  were  shipped  on  board  7%e  Bombay,  ttr^ 
carried  on  the  voyage  for  a  sum,  inaccurately  cf 
freight,  to  be  paid  here,  ship  lost  or  not  lost.     The       ^ 
was,  by  perils  of  the  seas,  disabled  and  obliged  to  |^5^ 
into  Plymouth,  in  such  a  state  that  she  was  not  wti0^\, 
repairing;  and  no  doubt,  therefore,  there  was  whajF^ 
commonly  called  a  constructive  total  loss  of  the  8l|^ 
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EASTER  TERM. 

total  loss  of  an  article  insured  free  fit)m  partial  loss  seems 
properly  to  come  under  the  liability  to  '  sue,  labour,  and 
travel'  at  the  expence  of  the  imderwriters,  which  the 
imderwriters  ought  to  be  liable  to  reimburse  on  such 
articles  no  less  than  on  others.'' 

Hanyman  was  proceeding  to  argue  the  case  on  the 
part  of  the  defendant,  when 

The  Court  said  that  they  would,  if  necessary,  hear  him 
on  a  future  day.  They  added  that  the  point  raised  was 
one  of  some  novelty  in  this  country;  and  that,  although 
they  did  not  entertain  any  doubt  about  it,  they  deemed 
it  right  to  deliver  their  opinion  in  a  formal  judgment. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 


Blackburn  J.  In  this  case  the  plainti£&  insured 
themselves  by  the  ship  Bombay,  on  a  voyage  to  Kurra^ 
chee  or  Bombay,  by  a  policy  in  the  ordinary  form  of  a 
Lombard  Street  policy,  on  "  rails  valued  at  4500/.,  war- 
ranted free  from  particular  average ;  unless  the  ship  be 
stranded,  sunk,  or  burnt.''  It  is  upon  this  warranty 
that  our  judgment  depends. 

It  appears,  by  the  statement  in  the  special  case,  that 
the  goods  were  shipped  on  board  The  Bombay,  to  be 
carried  on  the  voyage  for  a  sum,  inaccurately  called 
freight,  to  be  paid  here,  ship  lost  or  not  lost.  The  ship 
was,  by  perils  of  the  seas,  disabled  and  obliged  to  put 
into  Plymouth,  in  such  a  state  that  she  was  not  worth 
repairing;  and  no  doubt,  therefore,  there  was  what  is 
commonly  called  a  constructive  total  loss  of  the  ship  ; 
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kt  die  was  neither  stranded,  sunk,  nor  burnt.  The 
raib— the  sabject  matter  of  tbe  insurance — were  saved, 
and  were  sent  on  in  other  Teasels  to  their  destination ; 
and,  in  order  to  forward  them  to  their  destination,  it 
was  necessary  to  pay  freight  to  the  extent  of  825/.  lis.  7d, 
As  die  original  contract  of  carriage  was  for  a  sum  to  be 
paid  here,  ship  lost  or  not  lost,  the  whole  of  this  sum 
of  8251  lis.  7d,  was  an  extra  expence  incurred  by  the 
shippers  of  the  goods,  in  consequence  of  the  sea  risk 
which  had  firustrated  the  voyage  of  TTie  Bombay;  and 
the  question  we  have  to  determine  is,  whether  the 
insured  can  recover  this  sum  on  a  policy  containing  this 
wairanty. 

InMumfordv.  The  Commercial  Insurance  Company  (a), 
cited  1  PkiO.  on  Insurance,  678,  3d  ed.,  the  insured  on 
a  policy,  in  which  there  was  no  warranty  against  par- 
ticular average,  recovered  in  the  Courts  of  New  York 
on  a  daim  similar  to  this.  No  such  decision  has  been 
come  to  in  the  Courts  of  this  country ;  and  we  are  not 
called  upon  in  this  case  to  determine  whether,  in  the 
abaeuce  of  such  a  warranty,  the  party  could  or  could 
not  recover ;  for  we  are  of  opinion  that,  if  he  could 
recover,  it  would  be  on  the  ground  that  the  disburse' 
ment  for  the  extra  freight  was  part  of  the  loss  occasioned 
to  the  owner  of  these  particular  goods  by  the  perils  of 
the  seas,  or,  in  other  words/  a  particular  average  on 
these  goods ;  and,  therefore,  within  the  warranty. 

Mr.  James  contended  that  '^particular  average^'  bore 
a  more  restricted  meaning — that  it  was  confined  to 
losses  arising  firom  injury  to,  or  deterioration  of,  the 
goods  themselves,  and  did  not  include  expences  incurred 
in  relation  to  the  goods :  but  we  find  no  authority  for 

(a)  5  Johns.  Rep.  (U.  S.)  262. 
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total  loss  of  an  article  insured  free  from  partial  loss  seems 
properly  to  come  under  the  liability  to  '  sue,  labour,  and 
travel'  at  tbe  expence  of  the  underwriters,  which  the 
underwriters  ought  to  be  liable  to  reimburse  on  such 
articles  no  less  than  on  others/' 

Honyman  was  proceeding  to  argue  the  case  on  the 
part  of  the  defendant,  when 

The  Court  said  that  they  would,  if  necessary,  hear  him 
on  a  future  day.  They  added  that  the  point  raised  was 
one  of  some  novelty  in  this  country ;  and  that,  although 
they  did  not  entertain  any  doubt  about  it,  they  deemed 
it  right  to  deliver  their  opinion  in  a  formal  judgment. 

Cut.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 


Blackburn  J.  In  this  case  the  plaintiffs  insured 
themselves  by  the  ship  Bombay,  on  a  voyage  to  Kurra- 
chee  or  Bombay,  by  a  policy  in  the  ordinary  form  of  a 
Lombard  Street  policy,  on  "  rails  valued  at  4500/.,  war- 
ranted free  from  particular  average;  unless  the  ship  be 
stranded,  sunk,  or  burnt.''  It  is  upon  this  warranty 
that  our  judgment  depends. 

It  appears,  by  the  statement  in  the  special  case^  that 
the  goods  were  shipped  on  board  The  Bombay,  to  be 
carried  on  the  voyage  for  a  sum,  inaccurately  called 
freight,  to  be  paid  here,  ship  lost  or  not  lost.  The  ship 
was,  by  perils  of  the  seas,  disabled  and  obliged  to  put 
into  Plymouth,  in  such  a  state  that  she  was  not  worth 
repairiog;  and  no  doubt,  therefore,  there  was  what  is 
commonly  called  a  constructive  total  loss  of  the  ship ; 


XXIV.   VICTORIA, 


61 


bat  she  was  neither  stranded,  sunk,  nor  burnt.  The 
rails— the  subject  matter  of  the  insurance — ^were  saved, 
and  were  sent  on  in  other  yessels  to  their  destination ; 
and,  in  order  to  forward  them  to  their  destination,  it 
was  necessary  to  pay  fireight  to  the  extent  of  825/.  1 1^.  7d. 
As  the  original  contract  of  carriage  was  for  a  sum  to  be 
paid  here,  ship  lost  or  not  lost,  the  whole  of  this  sum 
of  S25iL  \\s.  Id.  was  an  extra  expence  incurred  by  the 
shippers  of  the  goods,  in  consequence  of  the  sea  risk 
which  had  firustrated  the  voyage  of  Tht  Bombay ;  and 
the  question  we  have  to  determine  is,  whether  the 
insured  can  recover  this  sum  on  a  policy  containing  this 
vairantj. 

Inificm/bn/v.  Hie  Commercial  Inturance  Company  (a), 
cited  1  i%£0.  on  Insurance^  678,  3d  ed.,  the  insured  on 
a  policj,  in  which  there  was  no  warranty  against  par- 
ticular average,  recovered  in  the  Courts  of  New  York 
on  a  claim  similar  to  this.  No  such  decision  has  been 
come  to  in  the  Courts  of  this  country ;  and  we  are  not 
called  upon  in  this  case  to  determine  whether,  in  the 
absence  of  such  a  warranty,  the  party  could  or  could 
not  recover ;  for  we  are  of  opinion  that,  if  he  could 
recoTer,  it  would  be  on  the  ground  that  the  disburse 
ment  for  the  extra  fireight  was  part  of  the  loss  occasioned 
to  the  owner  of  these  particular  goods  by  the  perils  of 
the  seas,  or,  in  other  words^  a  particular  average  on 
these  goods ;  and,  therefore,  within  the  warranty. 

Mr.  James  contended  that  ^^  particular  average^'  bore 
a  more  restricted  meaning — that  it  was  confined  to 
losses  arising  from  injury  to,  or  deterioration  of,  the 
goods  themselves,  and  did  not  include  expences  incurred 
in  relation  to  the  goods :  but  we  find  no  authority  for 

(a)  5  Johns.  Hep.  ( U.  S.)  262. 
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this.  In  Arnold  on  Insurance,  p.  970,  (2d  ed.),  we  find 
the  definition  of  a  particular  average  stated  to  be 
"  loss  arising  irom  damage  accidentally  and  proximately 
caused  by  the  perils  insured  against,  or  from  extra- 
ordinary expenditures  necessarily  incurred  for  the  sole 
benefit  of  some  particular  interest,  as  of  the  ship  alone, 
or  the  cargo  alone.'^  And  the  same  learned  author  says, 
at  p.  875,  that  an  insurance  on  goods  warranted  free  of 
average  unless  general,^'  is  equivalent  to  an  insurance 
against  their  total  loss  only  ;'*  which  indeed  necessarily 
follows  from  the  definition  already  quoted.  Mr.  Phillips^ 
in  his  Treatise  o?i  Insurance,  §  1422,  defines  particular 
average  to  be,  "  a  loss  borne  solely  by  the  party  upon 
whose  property  it  takes  place,  and  is  so  called  in  dis- 
tinction firora  a  general  average,  for  which  different 
parties  contribute.'*  The  same  learned  author,  in  §  1767, 
says  that  an  insurance  against  total  lo^  only,  and  an 
insurance  with  the  exception  of  particular  average,  are 
equivalent  forms. 

No  case  has  been  cited,  nor  are  we  aware  of  the 
existence  of  any,  tending  to  shew  that  these  definitions 
of  particular  average  are  inaccurate.  We  think  that 
we  must  put  the  same  construction  on  this  policy  as  if 
it  had  been  expressed  to  be  '^  against  total  loss  and 
general  average  only ;"  and,  if  so,  it  is  self-evident  that 
the  claim  in  the  present  case  cannot  be  in  any  way 
treated  as  a  total  loss,  or  a  general  average. 

It  was,  however,  further  argued  by  Mr.  James^  that  the 
plaintiflfe  were  entitled  to  recover  under  the  clause  which 
authorizes  the  insured  to  sue  and  labour  for  the  preser- 
vation of  the  subject  matter  of  the  insurance.  It  is 
not  necessary  to  decide  whether  an  underwriter  on  a 
policy  against  total  loss  only  is,  under  this  clause,  liable 
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toreipences  mcurred  by  the  assured  for  tbe  purpose  of 

lescmng  the  siibject  matter  of  an  insurance  from  a  ' 

state  of  peril  which  might  have  resulted  in  a  total  loss/ 

bat  did  not.     There  are  reasons  both  for  and  against 

tliis  stated  by  Mr.  Phillips  in  his  Treatise  on  Insurance^ 

{1777;  and  the  question  seems  never  to  have  been 

actoally  dedded.     But  in  the  present  case  it  does  not 

viae.   The  expences  here  were  incurred  for  the  purpose 

of  forwarding  the  subject  matter  of  iosuranoe  to  its 

destination^  at  a  time  when  the  iron  was  not  in  any 

peril  of  total  loss,  either  actual  or  constructive.     Had 

tbe  insared  chosen,  instead  of  paying  this  extra  freight, 

to  ril  the  rails  in  Englarid^  as  he  might  have  done  if  he 

pbaed,  he  could  have  made  no  claim  on  the  under* 

Tiiters;  for  it  would  not  have  been  a  constructive  total 

lon>  according  to   Bosetto  v.  Gumey  (a),  unless  the 

amount  of  the  extra  freight  exceeded  the  value  of  the 

goods  irhen  forwarded,  which  is  not  the  case  here ;  and 

an  actual  total  loss  is  out  of  the  question. 

It  seems  to  us  that  the  plaintiffs  here  cannot  in  any 
new  recover,  unless  we  deprive  the  warranty  of  the  effect 
vUdi  it  was  intended  to  have.  We  therefore  give  judg- 
Bttat  for  the  defi^dant. 

Judgment  for  the  defendant. 

(a)  11  a  B.  176. 
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Wednesdatf,      ^^^  QuEEN,  Oil  the  prosecutioH  of  the  Church- 
Apru  24th.  wardens,  Overseers,  Governors  and  Directors 

^^•^^^l^  of  the  poor  of  the  parish  of  St.  John,  South- 

Local  Manage-  r  r  7 

Pwtrf  o/«<rtt;        WARK,  respondents,  against  Rendle,  appellant. 

vestry. 

Appointment 

of  Governors  ^he  parish  of  St.  Jokn'Sj  Souihwark  was,  before  and  at  the  tiine  of 

and  Directors.  ^^  passing  of  The  Metropolis  Local  Management  Act,  1855,  18  &;  19 
Vict.  c.  120.,  eovemed  by  local  Acts,  26  G.  3.  c.  cxiy.  and  5  G.  4.  c.  IxxiT. 
Under  these  local  Acts  the  vestry  of  the  parish  was  to  appoint^  annually, 
a  select  vestry,  which  select  vestry  was  to  nominate,  annually,  "  Ghsver- 
nors  and  Directors  of  the  poor  of  the  said  parish,''  who  were  to  make 
rates  for  the  relief  of  the  poor  of  the  said  parish. 

Held,  that  the  power  to  appoint  the  governors  and  directors  was,  since 
the  passing  of  stat.  18  &  19  Vict.  c.  l20.,  transferred  to  the  new  vestry 
directed  to  be  appointed  by  that  Act,  eitlier  under  sects.  8,  90,  of  that 
Act,  or  under  sect.  3  of  the  amending  Act,  19  &  20  Vict,  c.  112. 

/^N  appeal  agidnst  a  rate^  made  5th  October,  1859^ 
for  the  relief  of  the  poor  of  the  parish  of  Saint 
John,  Southwark,  in  the  county  of  Surrey,  a  case  was 
stated  hy  consent,  under  an  order  of  Crompton  J.,  and 
was  substantially  as  follows. 

The  parish  of  St,  John  is  a  parish  which,  previous 
to  the  passing  of  The  Metropolis  Local  Management 
Acts,  was  governed  by  certain  local  Acts,  imder  the 
powers  of  which  the  above  rate  was  duly  made.  By  one 
of  these  Acts,  26  G,  3.  c.  cxiv.  (a)  s.  1.  it  is  enacted  that,  at 
the  annual  meeting  to  be  held  in  Whitsun  week  in  each 
year,  the  "churchwardens  and  overseers,  and  vestry- 
men,'' or  any  eleven  or  more  of  them,  shall  nominate 
and  appoint  ten  substantial  and  discreet  persons,  resi- 
ding in  the   said  parish,''   ''who,   together  with  the 

(a)  Local  and  personal,  public.  "  For  ascertaining  and  collecting  the 
poor  rates,  and  for  better  governing,  regulating,  maintaining  and  employ- 
ing the  poor  in  the  parish  of  St,  John^  Southwark'^ 
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chnrchirardeiiB  and  overseers  of  the  poor  for  the  time        1861. 
being,  shall  be  called  Governors  and  Directors  of  the  ~xhe  Queen 
poor  ci  the  said  parish ;"  and  "  shall  assemble  and  meet      rkndlk. 
togedber"  "  firom  time  to  time^  as  often  as  occasion  shall 
require/'  and  at  such  meeting  or  meetings  "  shall,  and 
they  are  hereby  required  to  make  one  or  more  general  and 
equal  pound  rate  or  rates,  assessment  or  assessments,  for 
the  relief  of  the  poor  of  and  in  the  said  parish,  upon  all 
and  every  person  and  persons  who  do  and  shall  inhabit, 
hoU,  cKxmpy,  possess,  or  enjoy  any  land,  ground,  wharf, 
boine,^'  "  or  any  other  species  of  property'^  rateable  to 
the  relief  of  the  poor  in  the  said  parish,  ''according  to 
the  yearly  rent  or  value  thereof/' 

By  another  of  those  Acts,  5  G.  4.  e,  Ixxiv.  {a)  s.  8.,  it  is 
enacted  ''that  within  twenty  days  after  the  passing  of 
this  Act,  a  general  meeting  of  the  vestrymen  of  the 
said  parish  shall  be  convened,''  "  and  all  and  every  per- 
aoD8  and  person  present  at  such  meeting,  and  who  shall 
respectively  be  rated  to  the  relief  of  the  poor  of  the  said 
parish,"  "upon  a  rental  of  seventy  five  pounds  a  year  or 
upwards,  for  premises  in  his  own  occupation,  and  shall 
ba? e  actoally  paid  the  rates  therein  charged  or  imposed,^' 
''ahall  then  and  there  choose,  nominate,  elect,  and  ap- 
point fifteen  persons  (each  of  whom  shall  be  rated  to 
the  relief  of  the  poor  in  sixteen  pounds  per  annum  or 
upwards,  in  one  rental)  to  be  select  vestrymen  for  the 
aaid  parish :  and  the  other  inhabitants  present  at  such 
Testry,  and  who  in  and  by  the  last  poor  rate  assessment  • 
ahallhaTe  been  rated  upon  a  rental  not  amounting  to 

(c)  Local  aod  pezsonal,  public.  "  To  amend  and  enlarge  the  powers 
of  serenl  ActB,  so  far  as  the  same  relate  to  the  light  of  voting  at  yes- 
tiiesof  thepaziflh  of  Si.  John,  S&uthwark,"  "and  to  establish  a  select 
teatiy  within  the  said  parish/' 
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1861.  seventy  five  pounds  a  year,  and  shall  have  actually  paid 
The  QuEKa  ^^^  rates  therein  charged  or  imposed,"  ''  shall  in  like 
Rendlb.  Mianner  then  and  there  choose,  nominate,  elect,  and 
appoint  fifteen  other  persons,  each  of  whom  shall  be 
rated  as  aforesaid  to  the  relief  of  the  poor  at  not  less 
than  sixteen  pounds  per  annum,  to  be  select  vestrymen 
for  the  said  parish  in  conjunction  with  the  other  fifteen 
persons  to  be  chosen,  nominated,  elected,  and  appointed 
as  first  hereinbefore  mentioned ;  and  such  thirty  persons 
shall  be  and  be  called  ^select  vestrymen,'  and  shall 
constitute  the  select  vestry  of  the  said  parisV  (with 
subsequent  provisions  for  future  annual  elections  in 
Whitsun  week  and  for  going  out  of  office  by  rotation). 

By  sect.  11  of  the  last  mentioned  Act  it  is  enacted 
'^  that  at  the  said  first  and  at  every  subsequent  annual 
meeting  of  the  said  select  vestrymen  to  be  held  after 
the  passing  of  this  Act,  it  shall  be  lawful  to  and  for 
each  of  the  said  two  respective  sets  of  select  vestrymen 
assembled  at  every  such  first  and  every  subsequent 
annual  meeting  to  be  held  after  the  passing  of  this  Act, 
to  nominate  and  appoint  five  substantial  and  discreet 
persons  residing  in  the  said  parish,''  "  which  ten  persons 
so  to  be  elected  as  aforesaid,  together  with  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  for 
the  time  being,  shall  be  called  ^  Governors  and  Directors 
of  the  poor  of  the  said  parish;'  and  such  Governors  and 
Directors  shall  and  may  have  and  exercise  all  the  powers 
and  authorities  in  respect  to  the  making  rates  and  as- 
sessments for  the  relief  of  the  poor,  and  also  for  the 
better  maintaining,  governing,  employing,  and  regulating 
the  poor,  and  all  other  powers  and  authorities  given  to 
or  vested  in  the  Governors  and  Directors  in  and  by  the 
said  recited  Act  of"  26  G.  3.  c.  cxiv. 
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Under  the  aboye  Acts^  or  some  or  one  of  them,  Go-        1861. 
Temon  and  Directors  of  the  poor  of  the  said  parish    The  Quebh 
We  always  from  time  to  time  since  the  passing  of  those      rkxdlb. 
Acts  been  elected ;   and  by  them  the  poor  rates  of 
it  aaid  parish  have  always  from  time  to  time  hitherto 
been  made;  and  the  above  rate  of  5th  October,  1859, 
T»made  by  them  in  the  ordinary  and  usual  way,  and 
aetbg  under  the  powers  and  provisions  of  the  said  Acts, 
80 fur  as  by  law  they  could  do;    and  the  said  rate, 
subject  to  the  question  raised,  is  in  all  respects  a  valid 
rate. 

After  the  passing  of  the  Metropolis  Local  Manage- 
mt  Acts,  18  &  19  Viet.  c.  120.  and  19  &  20  Vict. 
Ci  112.,  and  pursuant  to  the  provisions  thereof,  and 
before  the  making  of  the  rate  now  appealed  against,  a 
▼estry  was  duly  elected  for  the  parish. 

The  question  for  the  opinion  of  the  Court  is,  whether 
tbe  rate  is  valid,  having  been  made  by  the  Governors 
and  Directors  under  the  provisions  of  stats.  26  G.  3. 
c-  aiy.  and  5  G,  4.  c.  Ixxiv. ;  or  whether  their  power  to 
nuke  such  rates  was  taken  away  by  the  Metropolis 
Local  Management  Acts,  18  &  19  Vict.  c.  120.  and 
19  &  20  Vict.  c.  112.,  or  either  of  them.* 

It  waa  agreed  that  if  the  rate  had  been  made  before 
Ae  passing  of  the  said  Metropolis  Local  Management 
Acts  it  would  have  been  a  valid  rate. 

If  the  Court  should  be  of  opinion  that  it  is  a  valid 
nte,  judgment  to  be  entered  for  the  respondents ;  but,  if 
the  Court  shall  be  of  opinion  that  the  said  rate  is  invalid, 
judgment  to  be  entered  for  the  appellant. 

B.  C.  RoKnsany  for  the  respondents.  The  rate  is 
good.    The  Governors  and  Directors,  by  whom  it  was 
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1861.        made,  were  appointed  by  the  select  vestry  chosen  under 

TheQuEBH     tte  local  Acts.     That  is  a  vestry  of  which  the  powers 

Bbndlk.      ^^  ^^*  transferred,  as  the  appellants  will  contend  they 

are,  to  the  new  vestry  appointed  under  The  Metropolis 

Local  Management  Act,  1855.    (The  Court  then  called 

on  the  other  side.) 

Knapp,  for  the  appellants.  The  rate  is  bad,  having 
been  made  by  a  body  which  has  now  no  jurisdiction. 
Sect.  8  of  Stat.  18  &  19  Vict.  c.  120.  enacts  that  the 
new  vestry  chosen  as  provided  by  the  Act  '*  shall  forth- 
with be  deemed  to  constitute  the  vestry  of  such  parish,  and 
shall  supersede  any  existing  vestry  therein,  and  exercise 
the  powers  and  privileges  held  by  such  existing  vestry^'^ 
save  as  provided  by  the  Act  Such  new  vestry  therefore 
ought  to  have  appointed  the  Governors  and  Directors. 
In  Vaughan  v.  Imray  (a)  the  effect  of  stat.  18  &  19  Vict, 
c,  120.,  in  transferring  to  the  new  vestry  the  powers 
and  duties  of  old  vestries  under  local  Acts,  was  fully 
discussed.  [Crampton  J.  There  it  was  held  that  the 
old  vestries  had  no  longer  power  to  make  rates,  their 
functions  in  that  respect  being  tran&ferred  to  the  new 
vestry.  The  question  here  is,  whether,  although  the 
power  of  rating  be  transferred  to  the  new  vestry,  the  select 
vestry  still  retain  their  power  to  appoint  the  Grovemors 
and  Directors.]  The  old  select  vestry  are,  under  the  local 
Acts,  to  be  elected  annually  by  and  out  of  the  general 
vestry :  it  is  dear,  therefore,  that  the  power  in  ques- 
tion is  one  of  those  ^'  powers  and  privileges''  which  are 
now  transferred  to  the  new  vestry  by  stat.  18  &  19  VicL 
c.  120.  $.  8.  Even  if,  as  may  perhaps  be  contended  on 
the  other  side,  such  powers  and  privil^es  do  not  include 

{a)  lE.^K^SS. 
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the  power  of  making  poor  rates,  that  power  is  expressly  1861. 
tmwfenred  to  the  new  vestry  by  sect.  8  of  the  amending  ~^"  qubih^ 
Act,  19  &  20  Vict.  e.  112.,  which  enacts  that  "  all  the  r  J;^,, 
duties,  powers,  and  privil^es  (including  snch  as  relate 
to  the  afiairs  of  the  chnrch,  or  the  management  or  relief 
of  the  poor,  or  the  administration  of  any  money  or 
otlier  property  applicable  to  the  relief  of  the  poor), 
which  might  have  been  performed  or  exercised  by  any 
open  or  elected  or  other  vestry  or  any  such  meeting  as 
aforesaid  in  any  parish,  under  any  local  Act  or  other- 
wise, at  the  time  of  the  passing  oV  stat.  18  &  19  Vict 
c.  120l,  ''shall  be  deemed  to  have  become  transferred 
to  and  vested  in  the  vestry  constituted  by  such  last 
mentioned  Act.''  It  is  true  that  the  proviso  which 
follows  provides  ''that  all  duties  and  powers  relating 
to  the  affidrs  of  the  church,  or  the  management  or 
rehef  of  the  poor,  or  the  administration  of  any  money 
or  other  property  applicable  to  the  relief  of  the  poor, 
which  at  the  time  of  the  passing  of  the  said  Act  were 
Tested  in  or  might  be  exercised  by  any  guardians, 
goremors,  trustees,  or  commissioners,  or  any  body  other 
than  any  open  or  elected  or  other  vestry,''  &c.,  "shall 
contmue  vested  in  and  be  exercised  by  such  guardians, 
govemora,  trustees,  or  commissioners"  &c.  But  the 
powers  in  question  were  exercised  by  the  vestry,  and 
not  by  any  other  body ;  and  are  therefore  not  within  the 
proviso.  ICramptanJ.  That  seems  to  be  so.  Theargu- 
nient,  therefore,  for  the  appellants  is  that,  if  this  power 
to  appoint  Governors  and  Directors  is  a  matter  relating 
to  the  management  or  relief  of  the  poor,  or  the  admi- 
nistration of  money  applicable  to  such  relief,  it  is  trans- 
ferred to  the  new  vestry,  under  sect.  8  of  the  amending 
Act :  and  that,  if  it  be  not  such  a  matter,  it  is  trans- 
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1861.  ferred  from  the  old  vestry  to  the  new,  under  sects.  8,  90, 

The  Queen  ^^  *^®  ^*  -^^3     ^*^  ^  *^®  dilemma  in  which  the 

Rendlb  respondents  are  placed. 

B.  C7.  Bobinson,  in  reply.  The  election  of  the  Gover- 
nors and  Directors  is  a  matter  which  falls  within  the 
proviso  of  sect.  3  of  the  amending  Act.  \_Cromptan  J. 
How  can  you  shew  that  the  power  of  electing  them  was 
ever  vested  in  "  any  guardians,  governors''  &c.,  "  or  any 
body  other  than  any  open  or  elected  or  other  vestry''  ?] 
It  is  clear  that  the  power  to  make  rates,  which  was  a 
power  ''relating  to  the  management  or  relief  of  the 
poor,"  was  vested  by  the  local  Acts  (which  are  still 
unrepealed),  in  the  Governors,  at  the  time  of  the  passing 
of  nrhe  Metropolis  Local  Management  Act,  1855.  And 
the  proviso  directs  that  in  such  cases  the  powers  shall 
remain  in  and  be  exercised  by  "  such"  "  Governors :" 
that  is,  by  Governors  elected  in  the  same  manner  as 
under  the  local  Acts.  {^Blackburn  J.  I  think  that 
construction  cannot  be  supported.  Crompton  J.  And, 
even  if  the  power  to  make  these  rates  were  not  a  power 
relating  to  the  management  or  relief  of  the  poor,  it 
would  still  have  been  transferred  to  the  new  vestry 
under  the  first  Act.  I  think  that  the  dilemma  which 
has  been  already  suggested  is  unanswerable.] 

Per  Curiam.    (Cbomfton,  Hill  and  Blackburn  Js.) 
Judgment  for  the  appellants. 
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1861. 


The  Queen  against  The  Guardians  of  the  Poor  ^^'^^^; 
of  the  Cambridge  Union.  

Lunatic 
Asylums 

1.  The  general  power  of  a  Court  of  Quarter  Sessions  to  adjourn  to  the    y^^  ^  gy 
next  SenoBs  the  heaiin^  of  an  appeal,  where  the  particular  Act  giving   j^^j^  '^y  ^. 
tl»  ippeal  does  not  limit  the  hearing  and  determination  of  it  to  one   ^^^^^^  toad- 
SetaioBi  onlj,  extends  to  cases  where  the  hearing  of  the  appeal  has   .*^^,^  ^  ^^^ 
eoauncDced  and  the  evidence  is  partly  before  the  Court.    The  Sessions   J^g^^  tmpeal 
hare  power,  in  such  a  case,  to  adjourn  the  further  hearing  to  the  next  app^tu. 

Stmoos,  for  the  purpose  of  ad  Utional  evidence  being  procured :  or  for 
wj  cause  which,  in  their  discretion,  may  render  tne  ac^joumment 
omdient. 

z.  Sessions  may  exercise  this  power  of  adjouinment  in  appeals  under 
The  Lonatic  Asylums  Act,  16  &  17  Vict  c,  97. ;  the  Act  not  limiting  the 
betringand  determination  to  the  Sessions  for  which  the  appeal  is  entered, 
or  It  which  it  is  first  gone  into. 

CiS  an  appeal  against  an  order  of  two  justices  of 
the  borough  of  Birmingham^  dated  14th  May^ 
I860,  nnder  The  Lunatic  Asylums  Act,  16  &  17  Vict 
c.  97.,  adjudging  the  parish  of  St  JEdward,  Cambridge^ 
to  be  the  place  of  the  last  legal  settlement  of  William 
bd  Hailstone^  a  pauper  lunatic  confined  in  the  lunatic 
asylum  of  the  borough  of  Birmingham,  and  ordering 
the  payment  by  the  guardians  of  the  poor  of  the 
Cambridge  Union  of  the  sums  incurred  or  to  be 
incurred  for  the  maintenance  of  the  pauper,  and 
which  appeal  came  on  to  be  heard  at  Warwick,  at  the 
Midsummer  Quarter  Sessions  of  the  peace  for  the  county 
otfFarwick,  held  on  4th  Julg  1860;  the  Court  adjourned 
the  fiirther  hearing  of  the  appeal  to  the  th^n  next  Quar- 
ter Sessions  of  the  peace,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  on  the  following  case. 
The  settlement  relied  upon  by  the  respondents  at 
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1861. 
The  QuBBK 

V. 

Cambridge 

Union. 


the  trial  of  the  appeal  was  a  settlement  by  apprentice- 
ship :  and^  in  support  of  this  settlement,  and  in  order 
to  enable  them  to  give  secondary  evidence  of  the  in- 
denture of  apprenticeship  of  the  pauper,  the  respond- 
ents called  evidence  to  prove  a  proper  search  for  the 
indenture,  and  the  loss  of  the  same.  The  Sessions,  on 
hearing  this  evidence,  and  on  the  objection  of  the  ap- 
pellants, held  that  a  sufficient  search  for  the  missing 
indenture  had  not  been  made  by  the  respondents,  and 
refused  to  admit  secondary  evidence  of  the  same. 

The  respondents  then  applied  to  the  Sessions  to 
adjourn  the  further  hearing  of  the  appeal  to  the  then 
next  Quarter  Sessions  of  the  peace,*  in  order  to  enable 
them  to  make  further  search  for  the  said  missing  inden- 
ture. 

On  the  part  of  the  appellants  it  was  objected  that 
stat.  16  &  17  Vict  c.  97.  limited  the  jurisdiction  of  the 
Sessions  over  the  appeal  to  the  particular  Sessions  at 
which  the  same  was  then  being  tried,  and  the  Sessions 
had  no  power  to  adjourn  the  further  hearing  of  the 
appeal,  as  contended  for  by  the  respondents ;  and  that 
no  subsequent  Sessions  had  power  over  the  appeal, 
and  that  the  order  of  14th  May  1860  ought  to  be 
quashed,  there  being  no  evidence  before  the  Sessions 
to  support  the  same. 

The  Sessions  held  that  they  had  jurisdiction  to  adjourn 
the  further  hearing  of  the  appeal  to  the  then  next 
Quarter  Sessions  of  the  peace ;  and  they  made  an  order 
adjourning  the  same  accordingly,  on  payment  of  the 
costs  of  the  day  by  the  respondents  to  the  appellants, 
subject  to  the  opinion  of  the  Court  of  Queen^s  Bench 
on  this  point.  And  at  the  then  next  Quarter  Sessions 
of  the  peace,  held  at   Warwick  on  16th  October  1860, 
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the  Court,  on  application  of  the  respondents,  and  for        1861. 
the  purposes  of,  and  without  prejudice  to,  this  case,    Tho  Quciv 
further  adjourned  the  hearing  of  the  appeal  to  the    cahbsidob 
then  next   Quarter    Sessions  of   the   peace    for   the 
oounty^. 

If  this  Court  should  he  of  opinion  that  the  decision 
of  the  Court  of  Quarter  Sessions  was  incorrect  on  this 
point,  and  that  they  had  no  Jurisdiction  to  adjourn  the 
forther  hearing  of  the  appeal,  then  the  orders  of  Sessions 
adjourning  the  further  hearing  of  the  appeal,  and  the 
order  of  14th  May  1860,  to  be  quashed. 

Macaiday  and  E.  Chandos  Leiffh,  for  the  respondents. 
The  adjournment  was  valid.  Sessions  have  a  general 
power  to  adjourn  the  hearing  of  an  appeal.  [Cromp- 
toi  J.  Have  they  the  power,  in  every  case,  to  adjourn 
an  appeal  which  has  been  entered  upon  and  partly 
heard?]  That  point  was  not  raised  :  the  only  question 
was,  whether  the  particular  statute,  16  &  17  Viet  c.  97., 
takes  away  the  power  of  adjournment  in  appeals  against 
orders  of  settlement  and  maintenance  under  that  Act. 
Sect  108  enacts  that  the  ''  Sessions,  upon  hearing  the 
said  appeal,  shall  have  fall  power  finally  to  determine 
the  matter.''  But  that  is  not  inconsistent  with  their 
power  to  adjourn  before  finally  determining.  They 
would  certainly  have  power  to  adjourn  after  hearing, 
and  before  giving  judgment :  and  there  is  no  reason 
why  they  should  not  adjourn  at  an  earlier  stage,  in  order 
to  allow  fresh  evidence  to  be  brought  forward.  [  Cromp^ 
torn  J.  In  the  latter  case,  woidd  the  appeal  have  to  be 
heard  again  de  novo,  or  resumed  at  the  point  at  which 
it  was  adjourned  ?  I  think  it  can  hardly  be  said  that 
the  Sessions  have  not  the  power  of  adjournment  con- 
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tended  for;  though  it  would  not  be  a  safe  practice  to 
exercise  it.  Blackburn  J.  Here  the  appellants  did  not 
consent  to  the  adjournment]  Their  consent  was  not 
essential.  In  Rex  v.  The  Justices  of  Wilts  (a),  where,  by 
a  local  inclosure  Act,  it  was  enacted  that,  in  case  of  an 
appeal  to  the  Sessions,  ''  the  justices  at  the  said  Greneral 
Quarter  Sessions  are''  "  required  to  hear  and  determine'' 
such  appeal,  it  was  held  that  the  Sessions  had  power  to  ad- 
journ the  hearing  of  the  appeal,  upon  good  cause  appear- 
ing to  them  for  such  adjournment  Lord  Ellenborough 
C.  J.  there  says,  "  I  hold,  without  any  doubt,  that  the 
Court  who  are  to  try  the  appeal  have  an  incidental 
authority  to  adjourn  it,  when  once  properly  lodged,  if 
it  be  necessary  for  the  advancement  or  convenience  of 
justice ;  and  that  the  Sessions  are  to  judge  of  the  pro- 
per occasion  of  doing  so."  In  Rex  v.  KimboUon  (6),  which 
was  an  appeal  under  stat.  4  &  5  W.  ^.c.  76.,  the  Court 
held  that  the  Sessions  had  an  incidental  power  to  ad- 
journ, and  Coleridge  J.  said :  "  Every  Court  of  justice 
has  an  incidental  power  of  adjourning,  imless  where 
they  are  bound  by  the  positive  words  of  a  statute." 
Regina  v.  Belton  (c)  and  Bowman  v.  Blgth  (d)  will  pro- 
bably be  relied  upon  by  the  appellants.  In  Regina  v. 
Belton  (c)  it  was  held  that  the  Sessions  coidd  not  adjourn 
an  appeal,  under  the  Victuallers'  Licensing  Act,  9  G.  4. 
c.  61.,  against  the  refusal  of  a  license,  for  the  purpose  of 
awarding  costs  there  after  a  taxation  in  the  interval.  And 
in  Bowman  v.  Blyth  (d)  it  was  held  that  the  Sessions 
could  not  adjourn  the  consideration  of  a  table  of  fees  to 
be  taken  by  the  clerks  of  justices,  made  and  submitted  to 
the  Sessions  imder  stat.  26  G>  2.  c,  14.     But,  in  each  of 


(a)  13  East,  352. 
(c)  nQ,B.  379. 


(b)  ^A,^E,  603. 
{d)7  E,^  B.  26. 
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tbott  cues,  tKe  Courts  in  giiring  jadgment,  dirtmcily       igei. 
stated  that  their  dedflion  was  baaed  upon  the  language    Tbe  Qvbsm 
of  the  particular  statute  creating  the  appeal^  and  was    qahbridob 
not  to  be  conndered  as  questioning  the  general  power       ^'"^'^* 
of  Seasbus  to  adjourn.     ICfromptan  J.     In  Regina  y. 
KmM{a)  I  am  reported  to  have  aaid^  ^'  If  the  case  had 
reaU  J  been  entered  npon,  it  could  not  have  been  ad- 
jounied,  any  more  than  a  cause  at  Nisi  Prius,  on  the 
gnmnd  of  the  absence  of  a  material  witness.^'    I  ought 
rather  to  have  said  that  it  could  not  be  adjourned  except 
fiir  strong  and  peculiar  reasons.]  Those  reasons  are  for  the 
SeaaicHis;  Ex  parte  Beche(b).    In  Keen  y.  771^  Queen  (c) 
it  waa  contended  that  the  Sessions  had  no  power  to 
reapite  a  judgment  from  one  Sessions  to  another^  with- 
out adjourning  the  Sessions,  inasmuch  as,  otherwise,  the 
Sessiona  which  gave  the  judgment  would  not  be»  techni- 
cally, the  same  Sessions  as  that  before  which  the  case 
was  heard.    But  the  Court  held  that  that  waa  not  ao, 
iaawnnrh  aa  the  Sessions  were  held  under  one  continu- 
ing conmussion.      Lord  Denman  C.  J.  sicdd,   "  It  is 
aasinned  that  a  subsequent  Session  is  a  different  Court 
firvnn  a  former  Session.  But  it  is  clearly  the  same  Court. 
The  whole  body  of  justices  constitute  the  Court.     Such 
a  Coarf'  ''possesses^  as  incident  to  its  jurisdiction,  the 
power  of  adjournment.'' 

HwidlaUm  and  haac  Spooner,  for  the  appellants. 
Here  is  no  authority  for  the  position  that  the  Sessions 
can  adjourn  the  fniiher  hearing  of  an  appeal,  after  it 
has  been  once  commenced  and  parUy  heard.     Such 

(<)1£#£492.  {h)ZB.iAd.KA. 

(c)  10  «.  B.  928. 

vol  I.  F  B.  B.  &  8. 
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power  can  exist  only  by  statute :  and^  not  only  is  there 
no  statute  giving  such  power  to  adjourn^  but,  as  regards 
this  particular  case,  the  statute  under  which  the  appeal 
was  made  distinctly  excludes  such  power.  {^Crompton  J. 
Would  not  an  adjournment  of  this  kind  be  rather  in  the 
nature  of  a  respite  under  the  old  Acts  ?]  The  power  to 
respite,  in  the  same  way,  exists  only  by  statute,  9GA.e.7. 
8.  8.  And  here  the  statute  excludes  such  power.  Here, 
moreover,  the  hearing  of  the  appeal  had  already  com- 
menced. In  Bae.  Abr,,  voL  2,  p.  477  (7th  ed.),  it  is  laid 
down  that,  "  when  the  justices  are  once  legally  convened, 
they  cannot  adjourn  any  matter  depending  before  them, 
without  expressly  adjourning  the  Sessions  also  '/*  citing 
Rex  V.  Reading  (a).  [Blachbum  J.  That  case  seems  an 
authority  that  the  Court  has  the  power  to  adjourn.]  It 
does  not  distinctly  appear  that;  the  hearing  of  the  appeal 
had  commenced.  The  observations  of  the  Court  in  Rex 
V.  The  Justices  of  Wilts  {b)  and  Rex  v.  KimbolUm  (c), 
cited  for  the  respondents,  and  the  decision  in  Regina  v. 
The  Justices  of  Warwickshire  (d),  apply  only  to  the  case 
of  an  appeal  duly  lodged,  but  not  yet  entered  upon.  In 
the  same  way,  a  Court  sitting  at  Nisi  Prius  could  not, 
before  the  passing  of  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict  c.  125.  s.  19.,  have  adjourned 
a  part  heard  cause :  its  only  power  of  adjournment  was 
under  stat  1  Ed.  6.  e.  7.,  referred  to  in  Hale's  History 
of  the  Pleas  of  the  Crown^  voL  ii.  c.  4.  [Crofftpion  J. 
That  was  a  power  only  to  adjourn  the  writ  of  assize,  a 
writ  of  a  very  peculiar  nature.  Before  the  Common 
Law  Procedure  Act,  1854,  a  Judge  at  Nisi  Prius  could 


(a)  Ca.  temp.  Hard.  79. 


(6)  13  Etui,  352. 
(d)2SL.J.  M,  a  249. 
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not  have  adjourned  a  part  heard  caiise^  because,  in  fact,  1861. 
that  would  be,  not  an  adjournment,  but  a  new  process  The  QuekiT 
under  a  new  commission ;  and  there  would  be  a  new  q^^^^^^^ 
Judge  and  a  new  jury.]  Here,  also,  as  the  Sessions  are  Union. 
Judges  both  of  &ct  and  law,  there  might  also  be  a  new 
Judge  and  a  new  jury.  Further,  as  has  already  been 
said,  the  Act  under  which  this  appeal  is  made  excludes 
all  power  to  adjourn  under  these  circumstances.  Sect. 
108  proTides  that  ''such  Sessions,  upon  hearing  the 
said  appeal,  shall  have  full  power  finally  to  determine 
the  matter.^'  "  Such  Sessions''  must  refer  to  the  Ses- 
sions mentioned  in  the  earlier  part  of  the  section,  that 
is,  ''the  next  General  Quarter  Sessions.'*  And  the 
words  "upon  hearing  the  said  appeal"  clearly  point  to 
a  decision  and  a  hearing  at  one  and  the  same  Sessions. 
Moreover,  sect.  128,  which  expressly  gives  the  Sessions 
power  to  adjourn  an  appeal  against  orders  "  other  than 
orders  adjudicating  as  to  the  settlement  of  any  lunatic 
pauper,''  or  his  midntenance,  deprives  the  Sessions,  by 
implication,  of  power  to  adjourn  appeals  against  such 
last  mentioned  orders.  Regina  v.  BeJton  (a)  and  Bowman 
y.  Biyih  {b)  are  authorities  in  favour  of  the  appellants. 
The  language  of  the  particular  statute  in  each  case  was 
very  similar  to  that  of  stat.  16  &  17  Viet  e.  97.  {^Cromp- 
ton  J.  In  Rex  v.  Hedingham  Sibk  (e)  it  was  held  that, 
if  the  Sessions  refer  a  case  conditionally  to  the  next 
Judge  of  assize,  they  must  continue  the  appeal  by 
adjournment  to  a  future  Sessions.]  There,  also,  the 
report  does  not  state  clearly  at  what  stage  the  appeal 
was  adjourned,  or  whether  it  was  considered,  by  the 
Court,  that  any  adjournment  would  have  been  good  if 

(fl)  11  Q.  B.  379.  (ft)  7E.^B.26. 

(c)  Burr.  Sett  Ca.  112. 
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Union. 

Crompton  J.  (a).  I  am  of  opinion,  upon  the  whole, 
that  the  Sessions  had  jurisdiction  to  adjourn  the  hearing 
of  this  appeal.  The  jurisdiction  is  one  which  should  be 
exercised  with  very  great  caution,  and  only  when  the 
interests  of  justice  positively  require  it;  but  I  think  the 
jurisdiction  exists.  In  Regina  v.  Kendal  (£)  I  seem  to 
have  somewhat  hastily  assumed  that,  if  the  hearing  of 
the  appeal  had  once  been  entered  upon,  the  case  could 
not  be  adjourned.  I  ought  rather  to  have  said  that  it 
ought  not  to  be  adjourned,  except  under  very  peculiar 
circumstances.  Then,  the  Sessions  having  this  general 
power  of  adjournment,  I  do  not  see  anything  in  the 
present  case  to  distinguish  it  from  the  ordinary  class  of 
appeals  at  Sessions,  in  which  it  has  been  held,  aa  in 
Regina  v.  The  Justices  of  fFarwiekshire  (c),  that  that 
power  may  be  exercised.  Regina  v.  Belton  {d)  and 
Bowman  v.  Blyth  {e)  are  distinguishable ;  because  the 
words  of  the  particular  statute,  in  each  of  those  cases, 
dearly  limited  the  power  of  hearing  and  adjudication  to 
the  one  particular  Sessions  at  which  the  matter  was  to 
come  on  for  hearing.  It  is  contended  by  the  appellants 
that  a  similar  limit  is  imposed  by  the  statute  in  this  case : 
but  I  see  nothing  in  its  language  to  support  such  a  con- 
tention. As  regards  the  mode  of  adjournment,  I  should 
say  that  the  whole  appeal  ought  to  be  reheard  at  the 
Session  to  which  it  is  adjourned.    The  authorities,  how- 


(a)  Cockbum  C.  J.  was  absent 
(ft)  IK^E,  492. 
(rf)  11  Q.B.  S79, 


{e)  28  2;.j;jlf.  0.249. 
(0  7  J?.  #  A  26. 
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erer^  are  strong  to  shew  that  that  is  not  a  necessary        1861. 

ocmdition  of  the  adjournment :  but  tiiat^  in  some  cases.    The  Quiu 

ereo  when  the  hearing  of  the  appeal  has  commenced,    Cambrioob 

flic  final  determination  of  it  may  be  adjourned,  by       Unwn. 

entoing  continuances  to  the  next  Sessions.   It  has  been 

hdd  that  this  may  be  done  for  the  purpose  of  obtaining 

flie  opinion  of  a  Judge  of  assize.     Why  should  it  not  be 

done  in  other  cases,  when  the  interests  of  justice  make 

it  adTisable  ?     In  Bex  y.  Hedingham  SibU  (a),  where  an 

orier,  founded  upon  the  decision  of  a  Judge  of  assize  to 

vhom  tiie  case  was  referred,  was  held  bad,  because  there 

bad  been  no  adjournment  by  continuance,  it  does  not 

a^ear,  firom  the  report,  that  any  opinion  was  expressed 

against  the  validity  of  an  adjournment,  by  continuance, 

of  an  appeal  which  had  been  only  partly  heard;  and 

tlie  expression  that  'Hhe  Sessions  could  not  take  the 

matter  up  again  "  looks  as  if  thQ  case  had  been  partly 

e&ieied  upon  before  it  was  referred.      In  Regina  v. 

Readag  (&),  cited   in    Bacon's  Abridgement,  it  seems, 

eqwdally  firom  the  judgment  of  Lord  Hardwiche,  as  if 

Uie  case  had  been  half  heard  before  it  was  adjourned  for 

the  q^nion  of  the  judges.    The  present  case  has  been 

Tery  ingeniously  argued,  and  I  have  not  been  without 

doobt  during  the  discussion  :  but,  upon  the  whole,  I  am 

of  opinion  that  there  is  nothing  to  shew  that  the  Sessions 

lia^  not  jurisdiction,  either  to  respite  an  appeal  of  this 

Mtare,  or,  if  it  has  been  partly  heard,  to  enter  con- 

tbinanoes  and  adjourn  it  to  the  next  Sessions.  I  think  that 

nicb  power  is  included  in  their  general  jurisdiction ;  but 

it  is  a  power  which  should  be  exercised  most  sparingly 

and  cautiously.    My  brother  HiU  {e)  desires  me  to  say 

(«)  Bwr.  SeU,  Ca.  112.  (b)  Ca.  temp.  Hard.  79. 

(f)  HiU  J.  had  left  tho  Court  during  the  argument. 
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that^  as  far  as  he  is  enabled  to  judge  fix>m  what  he  heard 
of  the  argument^  his  opinion  agrees  with  mine. 

Blackbubn  J.  I  am  of  the  same  opinion.  As  to  tne 
effect  of  the  particular  statute^  I  think  it  leaves  the  Ses- 
sions the  same  power  of  adjournment  as  that  which  they 
have  generally  in  cases  of  appeal^  and  which  is  laid  down 
by  Lord  Elknborough  C.  J.  in  Rex  v.  The  Justices  of 
Wilts  (a).  It  is  possible  that  he  did  not,  at  the  time,  con- 
template the  case  of  a  part  heard  appeal :  and  the  ques- 
tion is,  does  the  fact  of  the  appeal  having  been  partly 
heard  create  an  exception  to  the  general  rule  ?  There 
is  no  doubt  that  considerable  inconvenience  may  arise 
from  an  adjournment  in  such  a  case;  and,  at  all  events, 
the  Sessions  are  bound  to  exercise  great  caution  in  so 
adjourning :  but  I  cannot  find  anything  to  shew  tiiat 
this  power  of  adjournment  is  limited  to  cases  where  the 
hearing  of  the  appeal  has  not  commenced.  Whether 
the  circumstances  of  this  particular  case  warranted  the 
Sessions  in  adjourning  I  do  not  take  upon  myself  to  say, 
as  we  have  not  sufficient  materials  for  a  decision  before 
us.  But  it  is  clear  that  there  may  be  instances  in  which 
an  adjournment  under  such  circumstances  would  be 
expedient:  and  both  Rex  v.  Hedingham  Sible{U)  and 
Rex  V.  Reading  (c)  seem  to  have  been  cases  in  which 
the  justices  adjourned  after  having  partially  heard  the 
evidence.  Lord  Hardwicke  says,  in  the  latter  case, 
'^  Where  an  appeal  is  lodged  in  the  Sessions,  it  is  neces- 
sary that  they  make  a  direct  and  final  judgment,  and 
they  cannot  refer  it  to  the  Judges  of  assize  for  their  judg- 
ment; Salk,  480 ;''  ''but  then  it  cazmot  be  doubted  but 

(a)  13  East,  353.  (h)  Burr.  Sett,  Ca.  112. 

(c)  Co.  temp.  Hard.  79. 
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tbt  diey  oiay  continue  over  the  determination  on  the 
appeal  hy  a  proper  adjournment,  either  to  take  the  ad- 
vice of  the  judges,  or  for  any  other  reason.''  If  I  under- 
stand thia  passage  rightly.  Lord  Hardwiche  means  that 
die  justices  have  power  to  adjourn  the  hearing,  even 
if  commenced,  for  any  reason  which  may  seem  good 
to  them.  I  think,  therefore,  that  the  respondents 
are  entitled  to  our  judgment :  but  I  hope  it  will  be 
onderstood  that  the  great  inconyenience  which  woidd 
attend,  in  many  cases,  the  exerdse  of  the  power  of  ad*^ 
joomment,  should  cause  it  to  be  exercised  sparingly. 
Judgment  for  the  respondents. 


1861. 


The  Qi'EBM 

▼. 
Caxbbidoe 

Union. 


The  Queen  aqainst  The  Governor  and  Commit-  Wednesday, 

r«  ,-r  r.  April  2^th. 

tee  of  The  Licensed  Victuallers'  Society.      


Tie  Society  of  Lteetued  VtehutUerB,  founded  for  the  purpose  of  re* 
laemig  distressed  members  from  its  funds,  was  incorporated  by  Royal 
charter.  The  Society  maintained  a  school  for  the  vacation,  free  of 
diaige,  <€  the  children  of  decayed  or  deceased  licensed  victuallers ;  and 
possessed  a  school  house  and  other  premises,  used  for  that  purpose.  The 
^ana  proTided  that  the  management  of  the  Society  shpuld  be  entrusted 
to  a  Ooremor  and  Committee :  and  that  the  members  of  the  Society 
dMsdd  meet  quarterly,  and  should  have  power,  at  such  meetings,  to  make 
hr-lavs.  One  of  these  by-laws,  so  made,  provided  that  these  quarterly 
BMetingB  should  be  held  in  the  premises  of  the  Society's  school,  or  at 
soeh  other  place  as  the  Governor  and  Committee  might  appoint.  These 
Bu^iagB  weie  acoordingly  held  on  the  premises. 

On  appeal  by  the  Sociel^  against  a  poor  rate,  a  general  rate  for 
dcfraymg  tiie  expences  of  The  metropolis  Local  Management  Act,  and 
a  seven  late  for  defraying  the  expences  of  the  main  drainage,  assessed 
iqMti  them  in  respect  of  the  premises  in  question : 

Held,  tfiat  the  Society  had  a  beheficial  occupation  of  the  premises, 
and  were  rateable  in  respect  of  them. 


Rateahilify  of 
School  hottse. 
Beneficial 
occupation, 
Chantable 
purposes. 


nPBIS  iTBs  a  case  stated  nnder  stat.  12  &  13  Vict  c,  45. 
'•11. :  and  was  substantially  as  follows. 
The  GoyomoT  and  Committee  of  The  Licensed  Victual* 
Urs"  Society  had  been  assessed  to  the  rate  for  the  reUef 
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1861.        ^^  ^^®  P^^^  ^^  ^^  parish  of  Saini  Mary,  Lambeth,  made 

The  Qu«BM     ^^  ^-^^^  January,  1860^  in  respect  of  the  premises  here- 

LiomsD     i^^^ft^r  mentioned^  and  described  in  the  rate  as  a  school 

ViOTUALLBBf'  room,  house,  gromid  and  buildings,  sitoate  in  Kenmng- 
Dodetj. 

ton  Lane,  in  the  said  parish,  and  known  as  ''  The  lAcensed 

VktuaUers  School*' 

The  Grovemor  and  Committee  had  also  been  assessed 
to  the  general  rate  for  defraying  expenses  of  highways 
and  other  expenses  of  executing  The  Metropolis  Local 
Management  Act  (excepting  lighting  and  sewers),  made 
on  the  same  day  in  respect  of  the  same  premises. 

The  Governor  and  Committee  had  also  been  assessed 
to  the  sewers  rate,  made  on  1st  Nouember,  1859>  for  de- 
fraying the  expences  of  the  main  drainage,  at  8<f.  in  the 
pound  on  houses  and  buildings,  and  three  fiurthings  in 
the  pound  on  land,  in  respect  of  the  same  premises. 

The  Society  of  Licensed  Victuallers  is  incorporated  by 
Royal  Charter,  dated  3d  May,  1836,  by  the  name  and  style 
of  "  The  Society  of  Licensed  Victuallers."  The  charter 
(a  copy  of  which  accompanied  and  formed  part  of  the 
case)  recited,  amongst  other  things,  that  "  The  Friendly 
Society  of  Licensed  Victualler^'  had  been  formed  in  1793, 
and  that,  for  the  purpose  of  forming  a  permanent  frmd 
for  the  relief  of  the  sick,  infirm  and  distressed  brethren, 
a  capital  was  subscribed,  and  the  publication  of  a  daily 
morning  newspaper  commenced,  on  8th  February  1794, 
called  The  Morning  Advertiser,  the  profits  arising  from 
which  had  been  and  still  were  applied  to  the  purposes 
of  the  said  Society;  and  that  a  school  was  established 
in  Kennington  Lane,  in  the  county  of  Surrey,  for  educa- 
ting the  children  of  distressed,  decayed  and  deceased 
licensed  victuallers.  The  charter,  after  incorporating 
the  said  Society  by  the  name  of  '^  The  Society  of  Licensed 


XXIV.    VICTORIA.  73 

FktKoUen/'  declared  that  the  male  members  should        xg^x, 
meet  not  leas  than  four  times  a  year  for  the  purposes  of   The  Qubbh 
tlie  Society,  and  at  such  meetings  might  make  by-laws     lickhsbd 
for  Garrying  out  the  ohjects  of  the  Society.    The  charter  ^'*22det^" 
aho  provided  that  the  executive  business  of  the  Society 
should  be  vested  in  "  the  Committee  of  Management/' 
eoDsisting  of  twenty  three  persons  elected  by  and  among 
the  members,  one  of  which  twenty  three  was  to  be 
cdkd  "the  Governor"  of  the  Society. 

Ibe  newspaper  mentioned  in  the  charter  has  continued 
to  be  published  ever  since  the  date  of  the  charter. 

By-laws  have  been  made  from  time  to  time  in  the 
manner  provided  in  the  charter.  By  one  of  the  by- 
lava  it  was  provided  that,  out  of  the  profits  of  the  news- 
paper, certain  annual  amounts  should  be  appropriated 
tovaiioos  charitable  ''funds''  of  the  Society:  and  that 
any  balance  remaining  should  be  divided  among  the 
members  entitled  to  participate.  By  another  by-law 
it  was  provided  that  the  four  quarterly  meetings  of  the 
Society  should  be  held  ''in  the  premises  of  the  said  So- 
ciety's school,  or  at  such  other  place  as  the  said  Gbvemor 
and  Committee  of  management^'  "  may  appoint." 

The  premises  rated  are  the  freehold  property  of  The 
Soddy  of  Ueensed  Victuallers,  and  are  used  for  the 
purposes  of  a  school  for  the  benefit  of  the  children  of 
hoenied  victuallers,  and  for  the  other  purposes  men- 
tioned in  the  by-laws  in  respect  of  the  user  of  the 
school  as  hereinafter  mentioned.  The  children  are  main- 
tained, clothed  and  educated  therein  free  of  charge. 

The  school  house  contains  suitable  iqpartments  for  the 
BUMten  and  mistresses,  children  and  servants  of  the 
institotion,  and  also  a  large  hall  in  which  the  quarterly 
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1861.       and  other  meetings  of  the  Society,  upon  the  general 

The  QuBEN     business  of  the  Society,  are  held. 

LiowrsBD         ^^^  newspaper  in  the  charter  and  by-kws  mentioned, 

^' SodSv'**'  *^^  *^®  school,  are  managed  by  the  Governor,  Committee, 

trustees,  auditors  and  other  officers  of  the  said  Society. 

The  profits  arising  £rom  the  newspaper  are  applied  as 

provided  for  in  the  by-laws. 

The  Governor  and  Committee  contended  that  they  had 
no  beneficial  occupation  of  the  said  school  house,  and 
were  not  liable  to  be  rated  to  the  poor  rate,  general  rate 
and  sewers  rate,  or  any  or  either  of  those  rates,  in 
respect  of  the  school  house. 

K  the  Court  should  be  of  opinion  that  the  Governor 
and  Committee  were  liable  to  be  rated  to  the  poor  rate, 
general  rate  and  sewers  rate,  the  rates  were  to  be  con- 
firmed. If  the  Court  shoidd  be  of  opinion  that  the 
Governor  and  Committee  were  not  liable  to  be  rated  to 
any  or  either  of  the  rates,  the  rates  were  to  be  amended 
by  striking  out  the  names  of  the  Governor  and  Committee 
therefirom.  If  the  Court  should  be  of  opinion  that  the 
Gk)vemor  and  Committee  were  liable  to  one  or  more  of 
the  rates,  and  not  liable  to  the  other  or  others  of  the 
rates,  then  such  one  or  more  of  the  rates  were  to  be 
confirmed,  and  such  other  or  others  of  the  rates  to  be 
amended  by  striking  out  the  names  of  the  Governor 
and  Committee  therefrom. 

Lush^  for  the  respondents.  The  Society  is  rateable 
in  respect  of  its  beneficial  occupation  of  these  premises. 
[Crampton  J.  Perhaps  the  best  course  will  be  for  the 
other  side  to  state  the  grounds  upon  which  they  contend 
that  the  appellants  are  not  rateable.] 
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HMddlestan,  for  the  appellants.    The  Society  haa  no        1861. 
Inieficial  occupation.    The  objects  of  the  school  are    xbo  Quim 
padj  chaiitaUe  :  there  are  no  payments  by  the  pupils^      Licbiised 
as  in  Retina  v.  Steny  (a)  and  Beffina  v.  Temple  (b) ;  nor   ^^^^^^^* 
does  the  Society  derive  any  emolument  whatever  from 
the  schooL    As  to  the  newspaper,  the  Society  may,  in 
one  sens^  be  said  to  be  the  proprietors  of  it,  and  to 
derire  emolument  from  it.    But  they  appropriate  a  cer- 
tarn  portion  of  the  profits  to  charitable  purposes :  and 
have  not,  therefore,  any  more  than  a  private  individual 
who  devotes  part  of  his  income  to  charitable  purposes, 
any  beneficial  occupation  of  the  buildings  used  solely 
be  such  purposes.  It  is  true  that  the  quarterly  meetings 
of  the  Society  are  held  on  the  premises :  but,  by  the 
by-laws,  they  have  power  to  hold  them  at  such  other 
place  as  the  Grovemor  and  Committee  of  management 
may  appoint     And,  further,  the  use  of  the  premises  for 
the  business  of  the  Society  is  not  such  a  beneficial  occu- 
pation as  creates  rateability.     Buildings  used  for  chari- 
table purposes  are  on  the  same  footing,  in  this  respect, 
as  buildings  used  for  public  purposes :  and  are  evidently 
80  treated  in  Nolan* s  Poor  Law,  vol.  i.,  where  it  is  said, 
pi  184,  ''If  there  is  no  beneficial  occupation  for  private 
enudoment  the  property  is  not  liable  to  assessment; 
but  when  such  an  occupier  does  exist,  he  is  rateable, 
althongh  the  ultimate  object  of  his  occupation  be  to 
promote  a  charitable  institution,  or  advance  the  public 
good/'    In  Rex  v.  Waldo  (c)  it  was  held  that  an  alms- 
hoMc,  wholly  occupied  by  objects  of  charity  or  their 
attendants,  and  of  which  no  profit  was  made,  had  no 
nteable  occupier.     Lord  Mai^field,  in  giving  judgment, 

(«)  12  il.  #  F.  84.  (b)  2K^B.  160. 

(c)  Cald.35S. 
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LlOBHSBD 

Victuallers* 

Society. 


BBjs,  '*  It  is  sufficient  that''  "  the  profit  is  here  in  fact 
applied  to  public  and  charitable  uses/'  Rex  v.  fFaldo  (a) 
was  recognised  as  an  authority  hj  the  Court  in  Rex  y. 
Affar  (b)f  Regina  ¥•  Wilson  (c)  and  Regina  y.  Temple  {d). 
In  Regina  y.  Baptist  Missionary  Society  (e),  which  is  pro- 
bably relied  on  by  the  respondents,  the  Society  not  only 
used  the  rooms  for  their  own  meeting,  but  let  them  to 
other  Societies  for  similar  purposes ;  and  were  therefore 
held  rateable.  [Hill  J.  The  Court,  in  giving  judg- 
ment,  say,  "  We  think  it  right  to  add  that  we  find  no 
authority  or  principle  for  holding  that  a  number  of  in- 
dividuals, occupying  premises  merely  for  the  purpose  of 
diffusing  religious  instruction,  would  be,  on  that  account, 
exempt  from  rateability  in  respect  of  them  to  the  relief 
of  the  poor.''  That  is  strongly  against  you.]  In  the 
present  case  there  is  clearly  no  beneficial  occupation. 
IHUl  J.  I  do  not  agree  that  there  is  no  distinction 
between  buildings  used  for  charitable,  and  buildings 
used  for  public,  purposes.  In  the  former  case,  there  is 
an  actual  occupier :  in  the  latter  there  is  not.  Cromp^ 
ion  J.  In  Regina  y.  Baptist  Missionary  Society  {e) 
Erie  J.  takes  that  distinction,  in  the  course  of  the  argu- 
ment ;  and  Coleridge  J.  says :  "  Regina  v.  Wilson  {f)  and 
Rex  V.  Waldo  (a),  if  to  be  supported  at  all,  must  be  sup- 
ported on  the  ground  that  the  person  rated  did  not 
occupy  the  premises."] 


Per  CuBiAM.  (Crompton,  Hill  and  BLACKBxniN  Js.) 
Judgment  for  the  respondents. 


(a)  CW.d5a 
(e)  \2A,^E.  94. 
(€)  10  Q,  B,  884. 


(6)  14  £^,  256. 
{d)2R^B.  160. 
(/)  2  il.  #  E.  84. 
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1861. 


The  QuECN  against  Pickfobd.  a!hi^* 


Tha  moOLer  of  a  bastard  duld  applied  to  a  justice,  within  twelve  8tat,7  fSVict. 

■flotfas  afker  the  child's  birth,  for  a  sammons  against  P.,  the  alleged  e,  101. 

&tb0.  The  sammons  was  issued  by  the  justice,  but  could  not  be  served,  Bastardy 

P.  hsring  absented  himsel£   On  P/s  return,  which  was  more  than  twelye  order,  <m 

moaths  after  the  child's  birth,  and  before  which  time  the  justice  who  had  Mecondsum- 

iasud  the  first  summons  had  died,  the  mother  obtained  from  another  motu  isiued 

mike  a  second  summons  against  P. ;  and,  upon  its  coining  on  for  6y  a  second 

uann^  the  jnstides  in  petty  session  made  an  omer  adjudging  P.  to  be  justice, 

&e  putative  fiuher,  and  oroering  him  to  pay  a  certain  sum  by  way  of  Jurisdiction. 
Baistenance. 

Held,  ^lat  the  order  was  bad,  inasmuch  as,  by  stot  7  &  8  Vici. 
e,  101. 9.  2l,  the  jurisdiction  to  make  the  order  is  limited  to  the  justice 
Mre  vhom  the  first  ^^cation  is  made ;  and  that  the  second  summons, 
not  being  issued  by  the  same  justice,  could  not  be  considered  as  part  of 
the  original  process  upon  the  first  application. 


U'ENEALY,  in  last  Michaelmas  Tcrm^  obtained  a 
rule  to  shev  canse  why  an  order^  under  the  hands 
and  seals  of  three  justices  for  the  county  of  Chester, 
adjudging  the  defendant  to  be  the  putative  father  of  a 
male  bastard  child,  bom  of  the  body  of  Jane  Mason, 
ud  ordering  him  to  pay  certain  sums  of  money  in 
respect  of  the  said  child,  should  not  be  quashed. 
The  order  was  as  follows. 
^' Order  in  bastardy,  on  application  after  birth. 

"Cheshire,  to  wit.]  At  a  petty  session  of  Her  Majesty's 
jnstioes  of  the  peace  of  the  county  of  Chester,  acting  in 
and  for  the  petty  sessional  division  of  Presibury,  in  the 
Inmdred  of  Macclesfield^  in  the  said  county  of  Chester, 
bolden  Slst  August,  1860,  before  us,  Charles  Richard 
Bamstre  Legh,  John  Dixon  and  John  Upton  Gaskell, 
Eaqoires,  three  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  same  county :  Whereas  Jane  Mason,  of 
the  township  of  BoUington,  in  the  said  county,  single 
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1861.  woman^  did^  on  15th  June^  1858^  at  Macclesfield^  in  the 
The  Queen  ^^  oonnty,  make  information  and  complaint  to  Thomas 
PicKFORD.  Swanwiche,  Esq.,  one  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  and  acting  in  and  for 
the  said  division,  that  she  was  a  single  woman,  and  then 
residing  within  the  township  oi  BolUngton^in.  the  division 
and  county  aforesaid,  and  that  on  25th  March  1858  she 
was  delivered  of  a  male  bastard  child,  which  was  then 
living;  and  she  charged  fVilliam  Pichfordy  of  the  town- 
ship of  BoHington^  in  the  said  county,  labourer,  with 
being  the  father  of  such  child,  and  she  then  and  there 
made  appUcation  to  the  said  justice  for  a  summons  to 
the  said  fVilliam  Pickford  to  appear  at  a  petty  sessions 
of  the  peace  in  and  for  the  said  division,  to  answer  her 
complaint  in  the  premises;  and  thereupon  the  said 
justice  issued  his  summons  accordingly  to  the  said 
fVilliam  Picltfard  to  appear  and  answer  the  said  com- 
plaint at  the  said  petty  sessions  to  be  holden  on  a  day 
therein  mentioned,  to  wit  on  29th  June  1858:  And 
whereas  the  said  fVilliam  Pickford,  at  the  time  of  such 
application  being  made,  had  absconded  from  BoWngton 
aforesaid,  and  his  abode  was  then  and  has  ever  since, 
until  the  month  of  July  last,  continued  unknown  to  the 
said  Jane  Mason,  and  the  said  summons  could  not  be 
served  on  the  said  fVilliam  Pickford:  And  whereas  the 
said  Thomas  Swamoicke  died,  and,  on  8d  August  1859, 
and  afterwards,  to  wit  on  14th  July  last,  the  said  Jane 
Mason  made  application  to  Thomas  fVardle  Esquire,  one 
of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county,  and  acting  in  and  for  the  said  division,  for 
a  summons  to  the  said  fVilliam  Pickford  to  appear  at  a 
petty  session  of  the  peace  in  and  for  the  said  division, 
to  answer  her  complaint  in  the  premises;  and  thereupon 
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iht  8ttd  last  named  jnstioe  issaed  hia  summons  accord-        186I. 

ingly  to  tbe  said  JfUHam  Pickford  to  appear  and  answer    The  Qubbh 

tbe  aid  complaint  at  the  said  petty  session  holden  this     p,^  J^i^p, 

day:  And  whereas  the  said  WHUam  Pickford  hath  been 

duly  9er?ed  with  the  said  last  mentioned  summons  six 

days  at  least  before  this  day,  but  he  doth  not  appear 

fliereto,  and  the  said  Jane  Mason  is  now  present  for  the 

purpose  of  obtaining  firom  us,  the  said  justices  in  petty 

Kssbus  assembled,  an  order  upon  the  said   ffiUiam 

Pkkford  in  the  premises. 

''  Now,  th^efore,  it  being  proved  to  us  upon  oath  that 
tbe  nid  Jane  Mason  is  a  single  woman,  and  was,  at  the 
time  of  her  application  for  the  said  first  and  last  men- 
tioned summonses  as  aforesaid,  and  still  is,  residing 
vitbin  the  said  township  of  BoUingUnh  in  the  division 
and  county  aforesaid ;  and  that,  on  the  said  25th  March 
1858,  she  was  delivered  of  the  said  male  child,  and  that 
fach  child  was  bom  a  bastard,  and  is  still  living :  and 
ve,  having  also  heard  the  evidence  upon  oath  of  the 
iaid  Jane  Mason,  the  mother,  and  other  evidence  upon 
oath  produced  by  her,  and  the  evidence  of  the  said  Jane 
Moion  the  mother  being  corroborated  in  some  material 
particnlars  by  other  testimony  to  our  satisfaction,  and 
we  also  having  had  the  other  facts  and  circumstances 
herem  contained  proved  upon  oath  to  us,  do  hereby 
adjndgc  the  said  WiUiam  Pickford  to  be  the  putative 
&ther  of  the  said  bastard  child ;  and,  having  regard  to 
an  the  circumstances  of  the  case,  we  do  hereby  order 
^  the  said  WiUiam  Pickford  shall  pay  unto  the  said 
J<me  Mason,  so  long  as  she  shall  live  and  be  of  sound 
in>nd,and  shall  not  be  in  any  gaol,  prison,  or  under 
sentence  of  transportation;  and  after  her  death,  or 
whilst  she  shall  be  of  unsound  mind,  or  confined  in  any 
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1861.  gaol  or  prison,  or  under  sentence  of  transportation. 
The  QvEBv  then  nnto  such  person  as  two  justices  may  appoint  to 
PicKTOBD.  ^^^®  the  custody  of  the  said  child,  pursuant  to  the 
statute  in  such  case  made  and  provided,  the  sum  of 
two  shillings  weekly  and  every  week  fix>m  the  time  of 
making  the  application  first  aforesaid  until  the  said 
child  shall  attain  the  age  of  thirteen  years,  or  shall 
die,  or  the  said  mother  shall  marry.  And  we  do  hereby 
further  order  the  said  William  Pickford  to  pay  to  the 
said  Jane  Mason  the  sum  of  nine  shillings  and  six  pence, 
being  the  costs  incurred  in  obtaining  this  order;  and 
the  sum  of  ten  shillings  for  the  midwife.  Given  under 
our  hands  and  seals''  &c. 

T.  W.  Saunders  now  shewed  cause.  The  order  is 
valid.  Stat.  7  &  8  Vict.  c.  101.  s.  2.  enacts  that  the 
mother  of  the  child  shall  make  application  for  the  sum- 
mons either  before,  or  within  twelve  months  after,  the 
birth  of  the  child.  Here  the  mother  did  apply  wiUiin 
twelve  months,  and  obtained  a  summons ;  but  the  sum- 
mons could  not  be  served,  owing,  not  to  any  fault  of 
the  applicant,  but  to  the  absence  of  the  alleged  fitther. 
She  took  out  a  fresh  summons  upon  his  return;  and, 
although  the  second  application  was  more  than  twelve 
months  after  the  birth  of  the  child,  the  order  made 
upon  such  second  summons  is  good,  the  whole  pro- 
ceeding being  founded  upon  the  original  application ; 
Potts  V.  Cumbndge  (a).  \_Crompton  J.  I  have  some 
difficulty  in  seeing  how,  under  the  present  circum- 
stances, the  second  summons  can  be  considered  part  of 
the  original  process  upon  the  first  application.  In  Paits 
V.  Cumbridge  {a)  the  second  summons  was  issued  by  the 
(fl)  SKj-B.  847. 
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justice  to  whom  the  first  application  was  made.     Here       I86I. 

the  justice  to  wliom.  the  first  application  was  made  is    The  Qdibm 

dead;  and  the  second  summons  is  issued  by  another.     Piokfokd. 

Sect  2  of  Stat.  7  &   8  Vict  c.  101.  gives  jurisdiction 

only  to  "  such  justice  ;"  that  is,  to  the  justice  to  whom 

the  original   application   is   made.]     The  provision   is 

directory,  not  compulsory.     [Hill  J.    It  seems  to  me 

to  limit  the  jurisdiction  to  the  justice  before  whom  the 

first  application  is  made.]     The  defendant  ought  not 

to  be  allowed  to  avail  himself  of  a  technical  difficulty 

created  by  his  own  act.      [Crompton  J.     That  cannot 

affect  the  question  of  jurisdiction.]     The  second  order 

was  intended  to  be,  and  is,  as  far  as  it  can  be,  a  con- 

tiimation  of  the  original  process. 

Kmealy^  contra,  was  not  called  upon. 

PerCrraiAM.    (Crompton,  Hill  and  Blackburn  Js.) 
Order  quashed,  without  costs. 


In  the  matter  of  the  Lords  Commissioners  of  the  Thursday, 

m  TTT  April  2xA^. 

IBSASOBY,  ex  parte  W almsley. 


Eipences  of 
County  Courts, 
A  mandamus  will  not  Ke  to  the  Lords  Commissioneni  of  the  Treasuiy  Lords  Commis- 
to  compel  them  to  pay  a  debt  incurred  by  a  County  Court ;  and  this  eren  siotiers  of  the 
although  Parliament  has,  upon  an  estimate  made  by  the  Commissioners   Treasury, 
^  the  Treasuiy,  voted  a  sum  for  the  salaries  and  expences  of  the  County  Mandamus. 
^Wts  for  the  year. 

JJONYMAN  moved  for  a  rule  calling  on  the  Lords 
CommiBsioners  of  Her  Majesty^s  Treasury  to  shew 
cause  why  a  mandamus  should  not  issue,  commanding 
^OL.  I.  o  E.   B.   &  s. 


Walmslet. 
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1861.       tlicm  to  pay  547Z.  9*.  6<l.,  the  balance  of  account  from 
Ex  parte       T/iomas  H^almsley,  o{  Liverpool,  printer  and  stationer^  for 
books^  printing  and  stationery  supplied  to  the  Liverpool 
County  Court  during  the  years  1858  and  1859.     The 
Stat.  19  &  20  Vict.  c.  108.  s.  85.  enacts:  "The  expence 
of  building,   purchasings  or  providing   any  messuages 
and  lands  for  the  purposes  of  the  County  Courts,  and  of 
repairing,  furnishing,  cleaning,  lighting,  and  warming 
the  Court  Houses  and  offices,  and  of  payment  of  the  sala* 
ries  of  the  necessary  servants  for  taking  charge  of  such 
court-houses  and  offices,  and  of  supplying  the  courts 
and  offices  with  law  and  office  books  and  stationery, 
and  of  postage  stamps,  and  the  disbursements  of  the 
high  bailiffs  in  conveying  to  prison  persons  committed 
by  the  County  Courts,  and  all  other  expences  incident 
to  the  holding  of  the  said  Courts,  shall  be  paid  by  the 
Commissioners  of  Her  Majesty's  Treasury  out  of  any 
moneys  to  be  from  time  to  time  provided  by  Parliament 
for  such  purposes.''     By  an  appropriation  Act,  21  &  22 
Vict.  c.  107.  s.  20.,  dated  2d  August,  1858,  157,050/.  was 
voted  to  defray  the  salaries  and  expences  of  the  county 
courts  to  the  31st  March,  1859;  and  by  another  appro- 
priation Act,  22  &  23  Vict.  c.  55.  s.  17.,  dated  13th 
August,  1859,  126,150/.  was  voted  for  the  like  purposes 
to  Slst  March,  1860.     These  sums  were  voted  in  ac- 
cordance with  estimates  drawn  up  by  Her  Majesty's 
Treasury. — If  the  Court  refuses  this  application  Mr. 
iValmsley  is  without   remedy,  for  he  cannot   sue  the 
treasurer  of  the  county  court.     (He  cited  Rex  v.  The 
Lords  Commissioners  of  the  Treasury  (a).) 

CocKBURN  C.  J.  The  expression  in  stat.  19  &  20  Vict. 

(a)  4  J.  4^  E.  286. 
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Walmslkt. 


c.  108.  s,  85.,  that  these  expencea  are  to  be  paid  by  the        1801. 

Commissioners  of  Her  Majesty's  Treasury,  surely  means       i^^iiiT^ 

that  they  are  to  be  paid  by  them  through  the  treasurers 

of  the  county  courts.     It  cannot  mean  that  the  Lords 

of  the  Treasury  are  to  account  with  every  creditor  of 

CYcry  county  court,  were  it  even  for  a  half  dozen  pounds 

of  tallow  candles  used  in  the  court. 

Crompton  J.  In  Bex  v.  TTie  Lords  Commissioners  of 
the  Treasury  (a)  the  applicant  was  a  specific  party  whom 
the  Lords  of  the  Treasury  had  promised  to  pay ;  but  the 
{ffeseat  application  assumes  a  ludicrous  aspect.  Is  it 
common  sense  to  suppose  that  every  old  woman  who 
sweeps  out  the  buQduig  where  a  county  court  is  held 
has  a  right  to  proceed  against  the  Lords  of  the  Treasury 
for  payment  of  her  services  ? 

(Hill  J.  had  left  the  Court.) 

BucKBURN  J.  The  applicant  here  pust  go  the 
length  of  contending  that  every  county  court  can  pledge 
the  credit  of  the  Lords  of  the  Treasury  to  every  trades- 
man. Parliament  vote  for  the  county  courts  a  lump 
8nm  which  they  think  reasonably  but  they  do  not  vote 
the  payment  of  each  particular  debt.  A  tradesman 
shoTild  not  part  with  his  goods  for  the  use  of  a  county 
oomrt  unless  he  is  prepared  to  trust  to  its  treasurer  for 
payment. 

(fl)  4A.^E,  286, 
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Saturday t 
April  2^  Hi. 

Toums  Im- 
proveinent 
Cf/ntses  A^'tt 
10  #  11  Vict 
c.  o4. 

Uimiingham 
Improvement 
Act,  14cj'  15 
Virt.  c.  xciii. 
Rating  of 
rf.<iervoir8, 
pipes  and 


The  Queen  against  The  Company  of  Proprietors 
of  the  Birmingham  Waterworks. 


The  Binningham  Watervorks  Company,  incorporated  by  stat.  7  G.  4. 
c.  cix.,  were  empowered  by  that  statute  to  construct  waterworks,  and 
to  supply,  bv  means  of  aqueducts,  pipes,  mains  and  reservoirs,  the 
borougn  of  Birmingham  &c.  with  water.  The  Company  executed  the 
necessaiy  works,  and  made  a  large  reservoir  without,  and  a  small  reser^ 
voir  within,  the  borough ;  the  latter  of  which  was  supplied  with  water 
forced  from  the  former  through  mains  and  pipes  under  the  ground,  thereby 
suppl^ring  a  small  portion  of  the  borougn  with  water.  By  18  Vict, 
c.  xxxiv.,  embodying  the  Waterworks  Clauses  Act,  10  &  11  Vict.  c.  17^ 
the  former  Act  was  repealed,  and  the  Company  empowered  to  form  other 
reservoirs,  obtain  water  from  fresh  sources,  and  erect  additional  works. 
The  Company  proceeded  to  execute  new  works ;  and  constructed  new 
reservoirs  outside  the  borough,  and  laid  down  new  mains  and  pipes  for 
carrying  the  water  from  them  into  the  old  one  without  the  borough,  and 
thence  into  and  through  the  borough :  the  streams  supplying  the  reser- 
voirs being  open  streams  and  brook  courses  running  over  the  surface  of 
the  ground ;  the  reservoirs  both  within  and  without  the  borough  being 
whoUy  uncovered.  By  The  Birmingham  Improvement  Act,  14  &  15  Vict, 
c.  xciii.,  with  which  a  considerable  part  of  the  Towns  Improvement  Clauses 
Act,  10  &  1 1  Vict.  c.  34.,  is  incorporated,  the  town  council  arc  authorized 
to  make  and  levy  a  rate,  called  "  The  Borough  Improvement  Rate,"  upon 
•*  every  person  who  occupies  any  house,  shop,  warehouse,  counting  house, 
coach  house,  stable,  cellar,  vault,  building,  workshop,  manufactory, 
garden,  land  or  tenement  whatsoever  except  as  hereinafter  excepted, 
within  the  limits  of  that  Act,  according  to  the  full  net  annual  value 
thereof  respectively."  And  by  clause  liS  it  is  provided  that  "  the  occu- 
piers of  any  land  covered  with  water  or  used  only  as  a  canal  or  towing 
path  for  the  same,  or  as  a  railway  constructed  under  the  powers  of  any 
Act  of  Parliament  for  public  conveyance,  shall  be  rated  in  respect  of  the 
same  to  the  rates  authorized  to  be  levied  by  this  Act  at  one  rourth  part 
only  of  the  net  annual  value."     Held, 

1.  That  the  reservoir  within  the  borough  was  rateable  to  the  borough 
rate  at  only  one  fourth  part  of  its  net  annual  value.  • 

2.  That  the  pipes  and- mains  of  the  Company  within  the  borough  were 
rateable  to  the  borough  rate  to  the  full  extent,  and  not  merely  to  one 
fourth  part  of  their  net  annual  value  as  **  land  covered  witli  water.'' 

n^^HE  town  council  of  the  borough  of  Birmingliam 
made  the  following  rate  or  assessment  on   Tlte 
Company  of  Proprietors  of  the  Birmingham  Waterworks, 


St.  PauVs  Ward. 

"  Public   Companies.      Borough   Improvement 
Rate,  1860. 
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41 

Kneof 

Ooopkr. 

Name  of 
Owner. 

DescriptloQ 
rated. 

Oroas 
esU- 
Diated 
rate. 

Rateable 
value. 

Rate  at 
U.  in  the 
pound. 

ntBimbttkmm 
Wtt€nlmHk$ 

The  Birminffk4tm 
WuUrwork* 
Cmmpmmjf. 

Hontei,    oAoei, 

nuuiUi  ftMi  voir, 

land  and  premi. 

sea  In  Tariona 

Warda  within  the 

bofOQth. 

Hooae,  yard  and 
premlaaa. 

£4739 
£48 

£3941 
£40 

£894  :  S  :  0 
£4:0:0'* 

18G1. 
The  QuECN 

V. 
BiRllIllOIIAM 

Waterworks 
Company. 


Against  this  rate  the  proprietors  of  the  Waterworks 
appealed,  and  the  appeal  was  heard  before  the  Recorder 
at  Birmingham  on  the  9th  Aprils  1860,  when  the  rate 
was  confirmed  by  consent,  subject  to  a  case  stating  the 
foUowing  facts. 

The  Company  of  f^oprietors  of  the  Birmingham  Water* 
wrhi  was  incorporated  by  stat.  7  G.  4.  c.  cix.  (a). 
The  objects  of  the  Company  were  to  construct  water- 
works, and  to  supply,  by  means  of  aqueducts,  pipes, 
mains  and  reservoirs,  the  town  of  Birmingham  and 
the  several  parishes  and  places  therein  named  with 
water.  The  Company  executed  the  necessary  works, 
and  supplied  the  different  places  with  water  taken 
from  the  river  Tame,  and  made,  at  Aston,  a  large 
resenroir,  covering  about  18  acres  of  land,  for  that  pur- 
pose. That  reservoir  and  the  engine  house,  pumping 
engine  and  works  of  the  Company  are  out  of  the  bo- 
n)ngh  of  Birmingham.  They  likewise  constructed  an- 
other small  reservoir  of  stone  at  Edgbaston,  within  the 


(«)  Entitled  "An  Act  foi  supplying  with  water  the  town  and  neigh - 
^><wAood  of  Birmingham^  in  the  cotinty  of  Warwick^ 
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1861.       borough  otBirmngham^  of  about  2  acres ;  which  reservoir 

The  QuEBs    is  supplied  with  water  forced  firom  the  large  reservoir 

BiRM»aHiM  through  mains  and  pipes  under  the  ground,  and  supplies 

mtenrorks    ^  small  portion  of  the  borough  (about  one  tenth)  with 

water  by  gravitation. 

The  Company  obtained  another  Act,  17  VicU  c,  xxxvii.^ 
to  enable  them  to  raise  further  capital  and  borrow  an 
additional  simi  of  money. 

Subsequently  a  third  Act,  18  VicL  c.  xxxiv.,  was  ob- 
tained, by  which  the  two  former  Acts  were  repealed, 
and  in  which  was  embodied  The  Waterworks  Clauses 
Act,  10  &  11  Vict  c.  17.  The  Company  were  empowered 
by  this  Act  to  form  other  reservoirs,  and  to  obtain 
water  from  .other  sources  than  the  river  Tame  before 
named,  and  to  erect  additional  works. 

Immediately  after  the  passing  of  the  last  mentioned 
Act  the  Company  proceeded  to  execute  the  new  works ; 
and  constructed  new  reservoirs  outside  of  the  borough 
of  Birmingham,  and  laid  down  new  mains  and  pipes  for 
the  purpose  of  carrying  the  water  from  the  new  reser- 
voirs into  the  old  one  at  Aston,  without  the  borough, 
and  thence  into  and  through  the  borough.  The  various 
streams  supplying  the  reservoirs  are  open  streams  and 
brook  courses,  and  run  over  the  surface  of  the  ground. 
The  reservoirs  both  within  and  without  the  borough  are 
wholly  uncovered. 

By  The  Birmingham  Improvement  Act,  1851, 14  &  15 
Vict.  c.  xciii.,  in  which  stat.  10  &  11  Vict  c.  34.  (The 
Towns  Improvement  Clauses  Act),  so  far  as  relates  to 
sects.  167  to  184,  both  inclusive,  is  incorporated,  the 
town  council  are  authorized,  by  clause  128,  to  make  and 
levy  a  rate,  to  be  called  the  Borough  Improvement  Rate, 
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upon  every  person  who  occupies  any  house^  shop,  ware-        is(ji. 

house,  coimting  bouse,  coach  house,  stable,  cellar,  vault,  "rhTQuBM" 

building,  workshop,  manufactory,  garden,  land  or  tene-  giaMriioHAM 

mcnt  whatsoever,  except  as  hereinafter  excepted,  within  Waterworks 

'^  r       /  Company. 

the  limits  of  this  Act,  according  to  the  full  net  annual 
Talae  thereof  respectively.  And  by  clause  129  it  is 
provided  that  the  occupiers  of  any  land  covered  with 
vater,  or  used  only  as  a  canal  or  towing  path  for  the 
same,  or  as  a  railway  constructed  under  the  powers  of 
any  Act  of  Parliament  for  public  conveyance,  shaU  be 
rated  in  respect  of  the  same  to  the  rates  authorized  to 
be  levied  by  this  Act  at  one  fourth  part  only  of  the 
net  animal  value.  And  by  clause  131  certain  additional 
dauaes  of  The  Towns  Improvement  Clauses  Act  ( 10  &  1 1 
HcL  e.  34.),  viz.  156  and  163  to  166,  both  inclusive, 
are  incorporated. 

The  borough  improvement  rate  wjiich  was  the  subject 
of  this  appeal  was  made  in  pursuance  of  and  subject  to 
the  provisions  of  the  said  Act,  and  for  all  the  purposes 
to  which  it  is  by  such  Act  applicable,  and  was  at  the  rate 
of  2«.  in  the  pound. 

It  was  admitted  that  TIte  Birmingham  Waterworks 
Company  were  rated  to  the  full  extent,  as  houses  &c. ; 
and  not  at  one  fourth  part  of  the  net  annual  value  of 
the  reservoir,  pipes,  mains  and  other  works  within  the 
borongh. 

At  the  hearing  of  the  appeal  the  appellants  con* 
tended: 

Firstly.  That,  so  far  as  related  to  the  expences  of 
sewers,  the  pipes,  mains,  reservoirs  and  other  works  of 
the  Company,  or  some  of  them,  were  not  liable  to  be 
rated,  eicept  so  far  as  they  might  receive  benefit  from 
the  construction  and  existence  of  such  sewers. 
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1861.  Secondly.  That,  by  the  operation  of  the  129th  section. 

The  QuBBN  *^®  reservoir  within  the  borough  ought  only  to  be  rated 

g      "'  at  one  fourth  part  of  its  net  annual  value. 

Waterworks        Thirdly.   That,  according  to  the  true  construction  of 

Company.  "^ 

the  129th  section,  the  pipes  and  mains  of  the  Company 
within  the  borough  ought  to  be  rated  as  land  covered 
with  water. 

The  question  turned  on  the  construction  of  certain 
clauses  of  The  Birmingham  Improvement  Act»  14  &  15 
Vict  c.  xdii.,  and  The  Towns  Improvement  Clauses  Act, 
10  &  11  Vict  c.  34  which  is  incorporated  with  it 

Stat  14  &  15  Vict  c.  xciii.  *.  109.  enables  the  town 
council  to  provide  for  the  borough  a  sufficient  supply  of 
water,  and  for  that  purpose  to  purchase  the  works  of 
The  Birmingham  Waterworks  Company. 

By  sect  114,  "  the  council  may  cause  all  existing  pub- 
lic cisterns,  pumps,  wells,  reservoirs,  conduits,  aqueducts, 
and  works  used  for  the  gratuitous  supply  of  water  to  the 
inhabitants  of  the  borough  to  be  continued,  maintained, 
and  plentifully  supplied  with  water,  or  they  may  substi- 
tute, continue,  maintam,  and  plentifully  supply  with 
water  other  such  works  equally  convenient;  and  the 
council  may,  if  they  think  fit,  construct  any  number  of 
new  cisterns,  pumps,  wells,  conduits,  and  works  for  the 
gratuitous  supply  of  any  public  baths  or  wash-houses 
established  otherwise  than  for  private  profit'' 

By  sect.  127,  "except  where  it  is  otherwise  provided 
by  this  Act,  all  the  other  expences  of  carrying  this  Act 
into  execution,  including  the  sums  required  for  paying 
all  principal  and  interest  moneys  which  may  be  bor- 
rowed by  the  council  under  the  authority  of  this  Act, 
otherwise  than  on  the  security  of  the  '  Street  Improve- 
ment Rate,'  shall  be  defrayed  by  a  rate  to  be  called 
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the  'Boroiigh  Improvement  Rate/  which  the  council        1861. 
is  beieby  authorized  and  empowered  to  levy  upon  the    The  Quefn 
occupiers  or  owners  of  all  buildings  and  lands  within   ij,R„|^,;onAM 
the  borough  in  the  manner  hereinafter  provided :  pro-    Waterworks 
Tided  always,  that  such  rate  do  not  exceed  in  any  one 
year  the  sum  of  two  shillings  in  the  pound  on  the  annual 
Tsloe  of  such  buildings  and  lands/^ 

Sect.  128.  "  Subject  to  the  provisions  next  herein- 
after contained,  the  clauses  of  '  The  Towns  Improve- 
ment Clauses  Act,  1847/  with  respect  to  the  manner 
of  making  rates,  (except  such  of  the  said  clauses  as  are 
nmnbered  179  and  181,)  shall  be  and  the  same  are 
hereby  incorporated  with  this  Act.'' 

Sect.  129.  '^  Provided  always,  that  no  person  occu- 
pying any  farmhouse,  or  buildings  connected  or  occu- 
pied therewith,  or  any  lands  used  as  arable,  meadow, 
or  pasture  ground  only,  or  as  woodlands,  or  market 
gaidens,  garden  allotments  or  nursery  groimds,  and 
no  person  entitled  to  any  tithes,  comrent  in  lieu  of 
tidies,  or  tithe  commutation  rent  charge,  shaU  be  liable 
to  be  assessed  in  respect  of  the  same  to  the  Street 
Improrement  Bate;  and  that  such  persons  shall  .be 
liable  to  be  assessed  to  the  other  rates  authorized  to 
be  levied  by  this  Act  at  one  fourth  part  only  of  the 
net  annual  value ;  provided  also,  that  the  occupiers  of 
any  land  covered  with  water,  or  used  only  as  a  canal  or 
towing  path  for  the  same,  or  as  a  railway  constructed 
under  the  powers  of  any  Act  of  Parliament  for  public 
ocmTeyance,  shall  be  rated  in  respect  of  the  same  to  the 
ntes  authorized  to  be  levied  by  this  Act  at  one  fourth 
part  only  of  the  net  annual  value.'' 

Sect.  130.    ''Provided  also,  that  the  clause  num- 
bered 175  of  '  The  Towns  Improvement  Clauses  Act, 
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1861.        1847/  herewith  incorporated^  shall  be  in  force  within 
"rhe  QuBBM    *^e  borough  for  a  period  of  eighteen  months  only  from 
BiRMrNOHAM  ^^®  commencement  of  this  Act,  and  within  the  said       , 
Waterworks    penod  the  council  shall  and  they  are  hereby  required  to       | 
caiise  a  new  valuation  to  be  made  of  all  the  rateable       i 
property  within  the  borough ;  and  the  clauses  of  '  The 
Towns  Improvement  Clauses  Act,  1847/  numbered  re- 
spectively 176  and  177,  shall  be  applicable  to  the  making 
of  such  valuation,  and,  from  and  after  the  completion 
thereof  the  rates  by  this  Act  authorized  shall  be  assessed 
and  levied  in  accordance  with  such  valuation :  Provided 
always,  that  the  same  may  be  amended  £rom  time  to 
time,  and  such  new  valuations  made  as  the  council  may 
think  fit:"  &c. 

Sect.  131.  "  The  clauses  of  'The  Towns  Improvement 
Clauses  Act,  1847,'  with  respect  to  the  rates  directed  by 
that  Act  to  be  made  for  sewers,  drains,  and  private  im- 
provements, (except  clauses  157, 158, 159,  160,  161  and 
162  of  the  same  Act,)  shaU  be  and  the  same  are  hereby 
incorporated  with  this  Act." 

Sect.  133.  "  Provided  also,  that  no  rate,  other  than 
the  said  street  improvement  rate,  the  said  borough  im- 
provement rate,  the  said  water  rate,  and  the  rates  for 
private  improvements  and  drainage,  mentioned  in  the 
clauses  herewith  incorporated  of  '  The  Towns  Improve- 
ment Clauses  Act,  1847/  and  numbered  156,  163,  l&l^, 
165  and  166,  shall  be  levied  or  raised  under  the  autho- 
rity of  this  Act,  or  of  any  Act  or  part  of  Act  incorporated 
herewith." 

Stat.  10  &  11  Vict,  c,  34.  s.  167.  enacts:  ''Every 
rate  which  the  Commissioners  are,  by  this  or  the  spe- 
cial Act  authorized  to  make  or  levy,  shall  be  made 
^nd  levied  by   them   at  yearly,   half  yearly  or  such 
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other  periods^  as  tliey   think   fit,  upon  every  person        I86I. 
who  occupies  any  of  the  prescribed  kinds  of  property,    The  Queen 
or  (if  DO  property  be  prescribed)  any  house,  shop,  vare-  Birmingham 
house,  counting  house,  coach  house,  stable,  cellar,  vault,    ^^^^^^ 
bdUiDg,  workshop,  manufactory,  garden,  land  or  tene- 
ment whatsoever   (except  as  hereinafter  is  excepted), 
viUnn  the  limits  of  the  special  Act,  or  of  the  district 
where  sueh  rate  is  assessed  on  the  occupiers  of  lands 
and  buildings  of  a  separate  district  as  hereinbefore  pro- 
Tided,  aoeoidiug  to  the  full  net  annual  value  thereof 
respectiwety ;  and  the  said  rates  shall  be  vested  in  the 
Conmdssionersy  and  shall  be  payable  at  such  times  as 
they  appoint :  Provided  always,  that  every  person  occupy- 
ing lands  used  as  arable,  meadow,  or  pasture  ground  only, 
or  as  woodlands  or  market  gardens  or  nursery  grounds, 
shall  be  rated  in  respect  of  the  same  in  the  prescribed 
portion  only,   if  no  proportion  be  prescribed,  in  the 
proportion  of  one  third  part  only  of  such  net  annual 
^ue  thereof  as  aforesaid/' 

Ltttk^  for  the  respondents.  The  first  question  here  is 
duit  relative  to  the  sewers,  but  it  does  not  arise  on  the 
statute  before  the  Court.  [Huddleston,  who  appeared 
ibr  the  appellants,  admitted  he  could  not  argue  that 
point] 

Secondly,  the  reservoir  within  the  borough  was 
pn^ly  rated  to  the  full  extent.  Although  most  of 
the  provisions  of  The  Towns  Improvement  Clauses  Act, 
lot  11  Vict.  c.  34,  are  incorporated  into  The  Birming- 
ham Improvement  Act,  14  &  15  Viet  c.  xciii.,  still  some 
of  them  are  overridden  by  the  latter  Act.  The  effect  of 
the  sections  127, 128, 129,  is  to  render  rateable  every  spe- 
cies of  land  or  tenement  capable  of  occupation ;  and  it  is 
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1861.  impossible  to  contend  that  a  reservoir  does  not  come 

The  Queen  ^i^^^iii  this  description.     In  Adams  on  Ejectment,  p.  18, 

BiRMiNOHAii  ^^  ®^*'  "  ^  ejectment  will  not  lie  for  a  watercourse  or 

Waterworks  nvulet,  though  its  name  be  mentioned,  because  it  is  im- 

Company. 

possible  to  give  execution  of  a  thing  which  is  transient, 
and  always  running.  But  if  the  ground  over  which  the 
rivulet  runs,  belongs  to  the  claimant^  the  rivulet  may  be 
recovered,  by  laying  the  action  for '  so  many  acres  of  land 
covered  with  water.^  An  ejectment  may  be  maintained 
for  a  pool  or  pit  of  water,  because  those  words  comprehend 
both  land  and  water.'*  A  reservoir  is,  surely,  here  in- 
cluded. It  is  true  that  the  129th  section  contains  a  proviso 
that  *'the  occupiers  of  any  land  covered  with  water, 
or  used  only  as  a  canal  or  towing  path  for  the  same,  or 
as  a  railway  constructed  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,  shall  be  rated  in  re- 
spect of  the  same  to  the  rates  authorized  to  be  levied  by 
this  Act  at  one  fourth  part  only  of  the  net  annual  value :" 
but  by  "land  covered  with  water"  there  must  be  under- 
stood ponds,  rivers,  and  the  like,  which  are  naturally 
covered  with  water.  The  principle  on  which  the  excep- 
tion is  founded  is  that  land  covered  with  water  is  less  pro- 
ductive than  land  which  is  not  i  but  that  cannot  apply  to 
laud  which  is  covered  with  water  for  the  purpose  of  profit. 
Besides,  the  exception  introduced  by  the  Legislature  in 
favour  of  "  canals  "  shews  that  they  did  not  intend  to 
except  "  reservoirs ''  and  such  like  pieces  of  water  of  arti- 
ficial construction.  This  Company  and  their  works  are 
mentioned  in  sect.  109  of  the  statute,  which  section 
and  sect.  114  speak  of  their  "reservoirs/'  shewing  that 
the  subject  was  present  to  the  mind  of  the  Legislature, 
who  might,  if  it  had  thought  fit,  have  excepted  reser- 
voirs from  being  rated  to  the  full  extent. 
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Thirdly ;  as  to  the  "  pipes  and  mains/^  it  is  difficult         igGl. 
to  say  that  they  are  "  land  covered  with  water  /'  they  are    The  Qubsm 
rather  "water  coTcred  with  land/'  Birminoham 

Waterworks 
Company. 

Huddlestan,  for  the  appellants  (having  been  directed 
by  the  Court  to  address  himself  to  the  last  point).     Pipes 
and  maing  are  rateable  to  one-fourth  part  of  the  net 
annual  Talae^  as  ^*  land  covered  with  water.''   In  cases  of 
this  nature  the  subject  matter  on  which  the  rate  is 
impcaed  is  not  the  surface  soil.     In  Regina  v.  The  West 
^Muex  H'aterworks  Company  (a),  Wighiman  J.,  in  de- 
liTering  the  judgment  of  the  Court,  says :     ''  The  ques- 
tion is  whether  the  Company  are  rateable  for  their 
mains,  which  are  laid  under  the  surface  of  the  highway, 
without  any  fireehold  or  leasehold  interest  in  the  soil 
thereof  being  vested  in  the  Company.     We  think  they 
are.     These   mains  are  fixed  capital   vested   in  land. 
The  Company  are  in  possession  of  the  mains  buried  in 
the  soil,  and  so  are,  defacto^  in  possession  of  the  space  in 
the  soil  which  the  mains  fill,  for  a  purpose  beneficial  to 
itself/'  It  makes  no  difference,  therefore,  that  pipes  and 
mains  are,  strictly  speaking,  water  covered  with  land. 
Would  an  open  watercourse,  running  through  streets,  be 
thcless  liable  to  be  rated  if  a  covering  of  stone  or  wood 
were  put  over  it  ?     Or  does  a  canal  cease  to  be  land 
covered  with  water  when  it  is  carried  over  or  through 
atnnnel?    The  same  holds  in  the  case  of  a  Roman 
aqneduct. 

CocKBUBN  C.  J.     With  respect  to  the  first  of  these 
points  that  has  been  argued  before  us,  it  is  very  clear 
that  the  statute  imposes  a  rate  of  one  fourth  part  only 
(«)  28  X.  J,  M.  a  135. 
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1861.        of  the  net  annual  value  on  the  occupiers  of  ''  land 

The  Qdeem     covered  with  water/'  and  it  is  impossible  to  say  that  a 

BiRMnsoHAM   reservoir  does  not  come  within  that  description.     The 

^om^n^^     argument   of    Mr.  Lush  might    perhaps   be  properly 

addressed  to  a  committee  of  the  House  of  Commons, 

when  about  to  legislate  on  this  matter,  and  consider 

whether  reservoirs  ought  to  have  the  immunity  claimed 

for  them  :  but  the  language  of  the  statute  before  us  so 

plainly  includes  the  matter  or  thing  in  question,  that  it 

would  be  going  too  far  to  say  that  for  some  speculative 

reason  it  ought  to  be  held  excluded.     It  is  true  the 

Legislature  have  specified  as  exempt  ''canals,^'  which 

they  need  not  have  done ;  but  we  cannot  on  that  account 

take  upon  ourselves  to  introduce  a  limitation  on  the 

distinct  language  of  the  statute. 

On  the  remaining  point,  Mr.  Huddlesion  has  said 
every  thing  that  could  be  said  in  favour  of  his  clients. 
It  would,  however,  be  quite  inconsistent  with  common 
sense  to  allow  the  exception  for  which  he  contends. 

Crompton  J.  It  is  plain  common  sense  to  say  that 
a  pipe,  which  may  or  may  not  have  water  in  it,  cannot 
be  looked  on  as  "  land''  really  "  covered  with  water." 
It  might  as  well  be  contended  that  a  gas  pipe  is  a  pipe 
covered  with  gas. 

(Hill  J .  had  left  the  Court.) 

Blackburn  J.  concurred. 

Judgment  for  the  respondents  on  the 
first  and  third  points,  and  for  the 
appellants  on  the  second. 
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William  Tunstaix,  appellant,  against  Jane     Saturday, 

April  27th. 

Lloyd,  respondent.  

3  G.  4.  r.  120. 

B  32 

Stephenson,   appellant,   against   Taylob,        Exemption 

from  toll. 
respondent  Volunteers, 

1.  Aflj  carriage  bona  fide  employed  in  convej-ing  Yolunteer  infantiy 
to,  or  brisging  ^em  back  from,  a  place  of  military  exercise,  inspection 
t'f  RTiew,  or  on  other  public  duty,  is  exempt  from  toll  by  virtue  of  The 
Gtaiaal  Turnpike  Act,  3  G.  4.  c.  12(>.  s.  32. 

1  In  order  to  enjoy  that  immunity  the  carriage  must  be  employed, 
M  perfeapa  aedu^veiy,  but  at  all  eTents  substantially ^  for  the  conveyance 
rfrohmteen:  per  Cocklntm  C.  J. 

3.  A  volunteer  corps  were  assembled  at  K.  by  regimental  order  for 
"aarchine  out  drill,  and  did  march  out,  and  were  aftern-ards  dismissed 
« the  headquarters  of  the  regiment.  Three  members  of  the  corps  them 
jiiwi  a  backup  carriage,  and  proceeded  towards  home,  in  doing  which 
tt  ««  necessaiy  to  pass  through  a  turnpike.  No  one  else  was  in  the 
fs^nage,  asd  the  volunteers  were  dressed  m  their  uniform,  and  had  their 
anas  and  accoutrements  according  to  the  regulations  of  the  corps  :  held, 
thai  the  carriage  was  exempt  from  toil  under  The  General  Turnpike 
A£t,3(?.4.f.l26.*.  32. 

THESE  cases  are  reported  together,  as  relating  to  the 
same  subject,  and  having  been  heard  on  the  same  day. 
Both  tiiraed   on  the  following  sections  of  The  General 
Tnrnpike  Act,  3  G.  4.  c.  126. 

Sect  32.  "  No  toll  shall  be  demanded  or  taken  by 
nrtoe  of  this  or  any  other  Act  or  Acts  of  Parliament, 
on  any  turnpike  road  ....  for  the  horse  or 
bones  of  any  officers  or  soldiers  on  their  march  or  on 
dttty,  or  for  any  horse  or  horses  or  other  beast,  or 
wy  cart,  carriage  or  waggon  employed  in  carrying 
or  conveying,  or  returning  empty  from  carrying  or 
conveying,  having  been  employed  only  in  carrying  or 
coDveying  the  arms  or  baggage  of  any  such  officers 
or  soldiers,  or  employed  in  carrying  or  conveying,  or 
Tctnming  empty  firom  having  been  employed  in  carrying 
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1S61.        or  ooQTeying  any  sick^  wounded  or  disabled  offioers  or 
TuKSTALiT    soldiers,  or  for  any  waggon,  wain,  cart  or  other  carriage 
Lloyd.       whatsoever,  or  the  horse  or  horses,  or  other  cattle  drawing 
Stepheksor    the  same,   employed  in  conveying  any  ordnance^   or 
Taylor.      barrack,  or  commissariat  or  other  public  stores. of  or 
belonging  to  His  Majesty,  or  for  the  use  of  His  Majesty^s 
forces,  or  returning  empty  fix>m  having  been  so  employed; 
or  for  any  carriage  conveying  volunteer  infantry,  or  for 
any  horse  furnished  by  or  for  any  person  belonging  to 
any  corps  of  yeomanry  or  volunteer  cavalry  or  infantry, 
and  rode  by  him  in  going  to  or  returning  firom  any 
place  appointed  for  and  on  the  days  of  exercise,  inspection, 
or  review,  or  on  other  public  duty,  provided  that  such 
person  shall  be  dressed  in  the  uniform  of  his  corps,  and 
shall  have  his  arms,  furniture  and  accoutrements  accord- 
ing to  the  r^ulations  of  such  corps  at  the  time  of  claim- 
ing the  exemption.     .     .     ." 

Sect.  36.  *'  If  any  person  or  persons  shall,  by  any 
iraudulent  or  collusive  means  whatsoever,  claim  or  take 
the  benefit  of  any  exemption  firom  toll  or  from  overweight, 
or  for  using  any  additional  horse  or  horses,  or  of  any 
other  exemption  or  exemptions  whatsoever  in  this  Act 
contained,  every  such  person  shall  for  every  such  offence 
forfeit  and  pay  any  sum  not  exceeding  5/. ;  and  in  all 
cases  the  proof  of  exemption  shall  be  upon  the  person 
claiming  the  same.^^ 


TuNSTALL,  appellant,  against  Llotb,  respondent. 

T^HIS  was  a  case  stated  for  the  opinion  of  the  Court, 
under  stat.  20  &  21  Vict  c.  43.  s.  2.,  which  disclosed 

the  following  facts. 

At  a  petty  sessions  holden  at  the  County  Hall,  Abbey 

Street,  in  the  township  of  Birkenhead^  for  the  division  of 
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the  hundred  of  Wirral,  in  the  coonty  of  Chester,  on        iggi, 
Tkunday,  6ih  September,  1860^  before  Major  General     tumtaix 
the  Honorable  Sir  Edward  Cusi  and  the  Reverend  Mark       li^Vv. 
CoEroa,  two  of  Iier  Majesty^a  justices  of  the  peace  for 
ihatoonnty;  an  information   preferred  bjr  Jane  Lloyd 
sgsinst  fFUKam  7\ifMtoff,  under  stat.  3  G.  4.  c.  126.  m.  31., 
charging  for  that  he,  on  the  23rd  August,  1860,  at  the 
township  of  Bidstan,  in  the  county  of   Chester,   did 
fnndalently  and  forcibly  pass  through  a  certain  toll  gate 
there  atuate,   called  Bidstan  toll  gate,  on  a  certain 
tompake  there,  called  the  Woodside  and  Hoylake  turn- 
pike, with  a  certain  omnibus  drawn  by  two  horses,  without 
paying  the  toU,  to  wit  the  sum  of  8</.,  then  and  there  pay- 
able for  those  horses,  by  reason  whereof  the  payment  of 
that  toll  was  then  and  there  avoided,  contrary  to  the 
ititnte  ftc.,  was  heard  and  determined,  the  said  parties 
respectively  being  then  present;  and  upon  such  hearing 
die  appellant  was  duly  convicted  of  that  offence,  and  ad- 
judged for  that  offence  to  forfeit  and  pay  the  penalty  of 
4U.,  and  also  the  sum  of  8<f.,  being  the  toll  unpaid,  and 
lOf.  &/.  for  costs. 

At  the  hearing  of  the  information  it  was  admitted,  on 
the  part  of  the  appellant,  that  on  the  day  stated  in  the 
information  he  had  driven  an  omnibus  through  the  toll 
gate  in  question,  and  that,  unless  lus  right  to  the  exemp- 
tion hereinafter  referred  to  should  be  established,  a  toll  of 
M.  was  legally  due  and  payable  by  him,  and  that  he  had 
in  fact  refused  to  pay  such  toll.  But  he  claimed  exemp- 
tion from  the  payment  of  such  toll,  under  stat.  3  G,  4. 
<;.  126. ».  32.,  on  the  ground  that  the  omnibus  in  question 
waa  at  the  time  of  his  driving  it  through  the  toll  gate 
"  A  carriage  conveying  volunteer  infantry.''  In  support 
of  this  claim  of  exemption  the  appellant  called  John 

^OU  I.  H  B.    B.    &    8. 
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1863 .  Scott,  a  sergeant  in  the  First  CheMhire  Rifle  Corps,  being 
TuMSTALL  a  corps  of  volunteer  infantry,  who  proved  that  the  mem- 
Llotd.  ^^'8  of  *^**  corps  were  in  the  habit  of  proceeding  by  an 
omnibus  from  Birkenhead  to  Lasowe,  a  distance  of  up- 
wards of  three  miles,  for  ball  practice,  and  at  the  time 
stated  in  the  information  several  members  of  that  corps 
were  so  proceeding  by  the  omnibus  driven  by  the  appel- 
lant; but  the  witness  was  unable  to  swear  that  on  the 
occasion  in  question  no  other  persons  than  volunteers  were 
on  the  omnibus,  nor  was  any  evidence  to  that  effect  offered 
by  the  appellant.  It  also  appeared,  from  the  evidence  of 
the  same  witness,  that  no  muster  had  been  made  by 
the  sei^eant,  or  other  person  in  authority,  to  ascertain 
that  none  but  volunteers  were  present,  and  whether  the 
volunteers  who  had  come  were  in  the  uniform  dress 
prescribed  by  the  commanding  officer  to  be  worn 
on  occasions  of  drill  or  practice;  and  that  some  of 
the  volimteers  riding  on  the  omnibus  at  the  time  were 
not  in  fact  in  uniform,  and  some  who  were  not  volunteers 
were  believed  to  be  upon  the  omnibus  on  the  day  in 
question.  Upon  this  evidence  it  was  contended,  on  the 
part  of  the  respondent,  that  the  appellant  had  failed  to 
bring  himself  within  the  exemption  referred  to— the 
meaning  of  the  statute,  as  contended  for  by  the  respond- 
ent, being  that  the  carriage  to  be  exempt  from  toU  should 
be  wholly  occupied  in  conveying  volunteer  infantry,  and 
that  such  volunteer  infetntry  should  be  in  uniform,  and 
have  their  arms,  and  be  mustered  in  accordance  with  an 
order  which  ought  to  have  been  made  in  that  behalf  by 
their  commanding  officer.  It  was  replied  and  insisted  on 
by  the  appellant  that  it  was  not  necessary  that  the  carriage 
should  be  wholly  occupied  by  volunteers,  or  that  the 
volunteers  should  be  in  any  uniform,  or  have  their  arms. 
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OTwear  their  accoutrements,  in  pursuance  of  any  such  order  1861. 
of  the  commanding  officer;  but  the  appellant  contended  tuhstall 
that,  admitting  the  proper  construction  of  the  words  of  llotd. 
the  statute  to  be  that  the  carriage,  to  be  exempt,  should 
be  wholly  occupied  in  conveying  volunteer  infantry,  still, 
as  he  had  made  out  a  prim&  fiEU»e  case  of  exemption,  it 
was  incumbent  on  the  respondent  to  shew,  if  she  could, 
by  affirmative  evidence,  that  the  omnibus  was,  in  fact, 
conveying  other  than  volunteer  in&ntry.  He  also  con- 
tended that  the  proviso  requiring  the  wearing  of  uniform, 
arms  and  accoutrements,  did  not  apply  to  the  exemption 
of  volunteer  in&ntry,  but  only  to  the  horses  of  yeomanry 
cavalry,  described  in  the  words  of  the  statute  immediately 
foUo  wing  the  words  *'  volunteer  in&ntry  .^'  The  justices 
were  of  opinion  that  the  appellant  had  failed  to  make  out 
his  exemption  from  payment  of  the  toll,  and  therefore 
convicted  him,  and  adjudged  him  to  pay  the  toll  demanded, 
together  with  the  penalty  and  costs. 

The  questions  of  law  reserved  for  the  opinion  of  the 
Court  were :  Whether,  assuming  it  to  be  proved  that 
the  carriage  was  employed  in  carrjring  volunteer  infantry, 
the  fact  that  the  volunteers  were  not  in  imiform,  and 
had  not  been  mustered,  and  that  the  omnibus  may 
have  also  carried  others  than  volunteers,  would  prevent 
it  from  coming  within  the  exemption  above  referred -to. 
And,  supposing  the  Court  to  answer  thafc  question  in 
the  affirmative,  whether  it  was  incumbent  on  the  ap- 
pellant, in  order  to  bring  himself  within  the  exemption, 
to  prove,  by  shewing  that  the  volunteers  had  been  duly 
mustered,  or  otherwise  to  establish  in  evidence,  that 
the  carriage  did  in  facfc  carry  none  but  volunteers ;  or 
whether  it  was  incumbent  on  the  respondent,  as  prose- 

H  2 
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1861.  cutrix,  to  prove  affirmatively  that  it  did  carry  others 
TuKHTALL  *^*^  volunteers,  and  whether  the  fact  that  the  volun- 
Lloyd.  *®®^  ^®^  ^^*  **  *^®  *™®  ^  question  in  any  uniform, 
or  had  not  with  them  their  arms  or  accoutrements^ 
according  to  any  regulation  of  the  corps  to  which  they 
belonged,  disentitled  them  from  claiming  the  exemption 
given  by  the  statute. 

Brett,  for  the  respondent.  The  question  raised  in 
this  case  is  very  important.  Section  86  of  The  Turn- 
pike Act,  3  G.  4.  c.  126.,  imposes  the  onus  of  proving 
exemption  from  toll  on  the  party  claiming  the  ex- 
emption. Here  the  omnibus  was,  primi  facie,  liable  to 
toll,  and  the  evidence  adduced  by  the  appellant  did  not 
rebut  that :  for  he  failed  in  shewii^  that  all  the  persons 
in  and  upon  the  omnibus  were  volunteers ;  and  it  even 
appears  that  some  of  them  were  not  in  uniform.  It 
would  be  impossible  for  any  toll  keeper  to  know  how  to 
act  if  a  claim  of  exemption  were  allowable  under  such 
circumstances.  [  Cockbum  C.  J.  It  is  not  stated  in  the 
case  whether  this  was  an  omnibus  publicly  plying  for 
hire.  If  it  were,  the  question  would  arise  whether  a 
public  conveyance  can  come  within  the  exemption  at  all ; 
unless,  indeed,  it  carried  volunteers  only,  in  which  case 
it  might  perhaps  be  exempt.] 

The  Court  then  directed  this  case  to  stand  over  until 
the  other  case  should  be  heard  (a). 

(a)  See  the  next  case. 
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1861. 
Stephenson,  appellant,  against  Taylor^  respondait.  t. 


Tatlok. 


The  following  case  was  stated  for  the  opinion  of  the 
Ck>a]i;  under  stat.  20  &  21  Vict  c.  43.  t.  2. 

"  He  i^pellant  is  a  captain  in  the  First  Surrey  Rifle 
Volunteers,  and  the  respondent  is  collector  of  tolls  at 
Kamxngtcn  turnpike  gate,  Surrey;  and  on  the  12th 
/me,  I860,  the  respondent  appeared  before  me  to 
aosw^  the  complaint  of  the  appellant,  'for  that  he, 
the  respondent,  on  the  2d  day  of  June,  1860,  at  the 
psmh  oiLamhethy  in  the  count  j  of  Surrey ^  aud  within  the 
Metropolitan  Police  District,  being  then  and  there  the 
collecfcor  of  tolls  at  a  certain  turnpike  gate  there  situate, 
did  unlawfully  demand  and  take  of  and  firom  one  George 
Hedgkau  the  sum  of  3d.  as  and  for  toll  for  a  carriage, 
drawn  by  one  horse,  then  passing  through  the  said  gate, 
the  said  George  Hodghins  being  then  and  there  exempt 
from  the  payment  of  such  toU  by  reason  that  the  said 
carriage  was  then  and  there  conveying  yolunteer  in£uitry, 
sad  the  said  George  Hodghins  then  and  there  claiming 
such  exemption,'  contrary  to  the  provisions  of  stats.  3  G.  4. 
c.  126.  *.  32.  and  4  G.  4.  c.  95.  s.  30.,  the  General  Turn- 
pike Acts. 

''  It  was  proved  before  me  that  Hodghins  was  a  volun- 
te»  belonging  to  the  before  mentioned  corps,  and  that 
on  the  2d  June  he  and  others,  the  members  of  the  corps, 
were  assembled  at  Kennington,  by  regimental  order  for 
'mardiing  out  drill,'  and  did  march  out,  and  were  after- 
wards dismissed  at  the  head  quarters  of  the  regiment  at 
Mmooer  Park,  Pechham ;  that  Hodghins  and  two  other 
members  of  the  corps  then  hired  a  hackney  carriage  and 
proceeded  towards  home,  and  that  it  was  necessary  to 
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1861.  P^^^  through  Kennington  turnpike  gate  to  do  so;  there 
Stbphekson  ^^  ^^  ^^®  ®^  ^  *®  ^^f  *^^  *^®  volunteers  were 
TATtoK  ^I'^^^d  in  their  uniform  and  had  their  arms  and  accou- 
trements according  to  the  regulations  of  the  corps.  The 
respondent  demanded  M,  for  toU^  and  Hodgldns  claimed 
exemption^  which  the  respondent  refused  to  allow,  and 
Hodghins  paid  the  amount  demanded. 

''  Upon  the  part  of  the  respondent  it  was  contended 
that  the  carriage  was  jiot  then  and  there  employed  in 
conveying  volunteer  in£mtry  within  the  meaning  of  the 
statute,  and  that  Hodghins  was  not  entitled  to  exemption 
firom  the  payment  of  toll. 

"  I  was  of  opinion  that  the  exemption  did  not  extend 
to  carriages  used  by  members  of  a  volunteer  corps  for 
their  own  private  ease  and  convenience,  which  appeared 
to  be  the  case  on  the  occasion  in  question;  but  was 
limited  to  carriages  used  in  performing  some  public  duty 
requiring  the  use  of  a  carriage. 

'^  It  was  argued  that  the  nature  of  the  duty  to  be  per- 
formed to  give  the  exemption  was  shewn  by  subsequent 
words  in  sect.  32  of  stat.  3  G,  4.  c,  126. ;  and  that,  if 
the  volunteer  was  going  to  or  returning  firom  any  place 
appointed  for  and  on  the  days  of  exercise,  and  was  dressed 
in  the  imiform  of  his  corps,  and  had  his  arms,  furniture 
and  accoutrements,  according  to  the  r^ulations  of 
such  corps,  he  was  exempt  from  the  payment  of  toll;  but, 
looking  carefully  at  these  words,  I  could  not  come  to 
this  conclusion.  It  appears  to  me  that  those  words 
relate  only  to  the  exemption  of  horses  furnished  by 
or  for  a  person  belonging  to  a  corps  of  yeomanry  or 
volunteer  cavalry  or  infantry,  and  rode  by  him  on  the 
occasion  referred  to,  and  not  at  all  to  carriages ;  that,  in 
the  consideration  of  the  matter^  I  was  confined  to  the  words 
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'carriage  coiweyiag   Yolunteer  infantry/   that  I  was        igei. 
boond  to  put   a   reasonable  construction   upon  these    stephbnbom 
words,  in  accordance  witli  other  provisions  in  the  sec-       xayLob 
tioQ  relating  to  the  exemption  of  carriages  when  used 
by  the  regular  forces  of  the  kingdom ;  and  that  if^  under 
the  ducumstances   of  the  case  hefore  me^  the  parties 
were  exempt^  any  carriage,  with  any  number  of  horses 
and  under  any  circumstances  whatever,  so  long  as  the 
person  in  whose   employment   it  was  belonged  to  a 
Tdanteer  corps,  would  be  alike  exempt,  which  I  thought 
ooidd  not  be  intended. 
''I  therefore  dismissed  the  information. 
'^Ihe  appellant,  being  dissatisfied  with  my  judgment, 
lias  called  upon  me  to  state  a  case  for  the  opinion  of 
the  Court  of  Queen's  Bench ;  and,  if  the  Court  should  be 
d  opinion  that  I  was  wrong,  the  case  will  be  remitted 
to  me  for  farther  proceedings. 

"  G.  P.  EWoUr 

Garth,  for  the  appellant.  This  case  is  both  within 
the  letter  and  the  spirit  of  stat.  3  G.  4.  c.  126.  $.  32. 
Here  was  a  "  carriage  containing  volunteer  infantry," 
*'  retoming  from  public  duty/'  with  all  their  ''arms,  fmmi- 
ture  and  accoutrements.''  The  police  magistrate  was  led 
into  error  by  the  erroneous  punctuation  of  the  section 
in  some  of  the  printed  copies.  A  comma  ought  to  be 
inserted  after  the  words  "  or  infantry/'  and  another  after 
the  words  ''  rode  by  him." 

lAuhj  for  the  respondent.  In  order  to  put  a  just 
construction  on  this  statute,  it  will  be  necessary  to  look 
at  the  general  course  of  legislation  on  the  subject. 
The  first  exemption  from  toll  on  grounds  Uke  the  pre- 
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1861.  ^^^  is  found  in  stat.  44  6r.  8.  c.  54.,  "  To  consolidate 
Stephehbon  *^^  amend  the  provisions  of  the  several  Acts  relating  to 
Tayxob  corps  of  yeomanry  and  volunteers  in  Great  Britain,  &c." 
The  18th  section  enacts :  "  No  toll  shall  be  demanded 
or  taken  at  any  turnpike  gate  or  bar  for  any  horses, 
mares^  or  geldings,  rode  by  any  person  belonging  to  any 
corps  of  yeomanry,  or  by  any  field  officer  or  staff  officer 
of  volunteers,  in  going  to  any  place  for  the  purpose  of 
exercise,  or  retumiug  therefrom,  &c. ;  provided  always, 
that  every  such  person  shall  be  dressed  in  the  uniform 
of  his  corps,  and  have  his  arms  and  accoutrements  ac- 
cording to  the  regulations  provided  for  such  corps  at  the 
time  of  claiming  such  exemption  from  toll  as  aforesaid/' 
Then  comes  the  statute  in  question,  which  grants  a  simi- 
lar exemption  to  the  regular  forces.  And,  by  The  Mutiny 
Act,  18  Vict.  c.  6.  s.  78.  (a),  "  All  Her  Majesty's  officers 
and  soldiers,  being  in  proper  staff  or  regimental  or 
military  uniform,  dress  or  undress,  and  their  horses 
{but  not  token  passing  in  any  hired  or  private  vehicle)  and 
all  recruits,  marching  by  route,  and  all  prisoners  under 
military  escort,  and  all  enrolled  pensioners  in  uniform 
when  called  out  for  training  or  in  aid  of  the  civil  power, 
and  all  carriages  and  horses  belonging  to  Her  Majesty 
or  employed  in  her  service  under  the  provisions  of  this 
Act,  when  conveying  persons  or  baggage  or  returning 
therefrom,  shall  be  exempted  from  payment  of  any  duties 
and  tolls  on  embarking  or  disembarking  from  or  upon 
any  pier,  wharf,  quay,  or  landing  place  or  passing  turn- 
pike roads  or  bridges,  &c/'  These  enactments,  taken 
together,  shew  that  the  Legislature  did  not  intend  to 
grant  volunteers  any  individual  or-  personal  privilege 

(a)  It  is  worthy  observation  that  the  corresponding  clause  (sect  81) 
in  the  recent  Mutiny  Act,  23  &  24  Vid.  c.  9.,  differs  from  the  above. 
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in  tUs  respect ;  and  meant  merely  that  they  were  1861. 
to  be  exempt  from  toll  when  acting  in  discharge  Stephkhsok 
of  their  public  datiea.  \_Cockbum  C,  J.  la  there  xaylob 
inj  exemption  of  volunteers  fix>m  foot  tolls  ?]  Only 
in  some  priTate  Acts.  If  an  officer  of  the  regular 
arm?  loses  his  exemption  from  toll  when  in  a  private 
carriage,  why  should  not  the  same  role  extend  to  an 
ofioer  of  Yolnnteers?  [CocUmm  C.  J.  Because  it  is 
part  of  the  duty  of  the  r^nlar  officer  to  go  to  the  place 
vbexe  the  nulxtary  exercises  are  performed.  If,  there- 
fore he  is  an  in&ntry  officer,  and  chooses  to  go  luxuri- 
ously, he  may  well  lose  the  exemption.  By  the  Turnpike 
Act  in  question,  carriages  conveying  officers  or  soldiers 
are  not  exempt  from  toll  unless  they  are  sick,  wounded 
or  disabled.]  That  has  been  altered  by  The  Mutiny 
Ad 

CocKBUKN  C.  J.  I  am  of  opinion  that  in  this  case 
of  Sephensan  v.  Taylor  the  decision  of  the  police  magis- 
trate iras  erroneous,  and  that  he  ought  to  have  decided 
in  &voar  of  the  complainant.  The  case  should  there- 
fore be  remitted  to  him  in  order  that  the  further  neces- 
aary  proceedings  may  be  taken. 

On  kxddng  carefully  at  the  32d  section  of  The  Turn- 

pke  Act,  3  G.  4.  c.  126.,  on  which  the  question  depends, 

I  think  it  must  be  understood  to  mean  that  any  carriage 

boiii  fide  employed  in  conveying  volunteer  infantry  to,  or 

t^noging  them  back  from,  a  place  of  military  exercise, 

iii^ection  or  review,  or  on  other  public  dniy,  is  entitled 

to  exemption  from  tolL    But,  in  order  to  enjoy  that 

inuai]iiity»  the  carriage  must  be  employed  (I  wiU  not 

ny  exehnoeZy,  but  mi«toiitia%)  for  the  conveyance  of 

▼<A\mteera.  On  the  one  hand,  the  mere  &ct  of  volunteers 
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Stkpheksoh 

T. 

Taylor. 

tukstall 
▼. 

LliOTD. 


being  in  or  upon  a  public  vehicle  which  is  plying  for 
hire^  and  maj  be  used  by  any  person  who  chooses  to 
avail  himself  of  it^  does  not  confer  exemption ;  but, 
on  the  other  hand^  and  I  say  this  with  reference  to 
the  case  of  TunstaU  v.  Lhydy  if  a  carriage  is  bona 
fide  in  use  for  the  conveyance  of  volunteers  for  the 
purposes  specified  in.  the  statute,  the  mere  accidental 
circumstance  of  some  other  persons  being  in  or  upon  it 
does  not  deprive  it  of  its  privilege. 

In  the  construction  of  the  enactment  before  us  some 
difficulty  has  been  occasioned  by  the  erroneous  punctua- 
tion to  be  found  in  some  copies  of  the  statute.  On  the 
parliament  roll  there  is  no  punctuation^  and  we  therefore 
are  not  bound  by  that  in  the  printed  copies.  We 
can  give  the  section  a  sensible  construction  by  putting  a 
comma  after  the  words  ^'rode  by  him/'  and  applying 
the  words  at  the  end  of  the  clause^  '^  in  going  to  or  re- 
turning from  any  place  appointed  for  and  on  the  days 
of  exercise^  inspection,  or  review^  or  on  other  public 
duty,"  to  the  prior  part,  i.  e.,  ''Any  carriage  conveying 
volunteer  infantry.'^  Our  attention  has  been  called  to 
the  provision  in  The  Mutiny  Act^  13  VicL  c.  5.,  relative 
to  the  carriage  of  regular  troops.  There  are,  however,  ob- 
vious distinctions  between  regular  infantry  and  volunteers. 
The  former  are  usually  stationed  in  garrison  towns,  with 
places  near  them  for  exercise :  and  further,  their  whole 
time  is  devoted  to  the  public  service.  Volunteers,  on 
the  contrary,  have  usually  to  go  to  a  distance  for  exer- 
cise :  besides  which,  they  have  also  civil  duties  to  perform. 
They  are  persons  who,  to  protect  the  country  from  the 
danger  of  invasion,  give  up  time  valuable  to  themselves 
to  learn  military  exercises,  and  likewise  put  themselves 
to  considerable  expence ;  and  we  can  quite  understand 
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the  Leg^filatiire,  in  order  to  encourage  that  lipirit  in  the  1861. 
graieral  public,  as  saying,  "  We  mil  give  to  all  such  per-  stkphmsoh 
Kms  as  go  ia  carriages  to  their  duty  an  exemption  firoin 
tolL"  A  Court  onght  not  to  put  a  strained  and  forced 
eoDstracdon  on  a  statute  made  for  the  benefit  of  Tolun- 
teers;  stall  leas  to  import  into  it  a  provision  relative  to 
regular  forces  which  is  found  in  another  statute. 


T. 

Tatlob. 

TimSTALL 

▼. 
Lloto. 


Cbomfton  J.  With  respect  to  this  case  of  Stephenson 
T.  Taylor f  I  am  entirely  of  the  same  opinion ;  and  think 
both  the  words  and  intention  of  the  statute  are  in  accor- 
dance with  it.  The  section  in  question  confers  exemption 
on  any  '*  carriage  conveying  volunteer  in£antry/'  That 
cannot  mean  volunteer  infantry  in  every  case^  but 
volunteer  infantry  going  to  or  returning  from  their 
place  of  exercise:  it  would  be  absurd  to  apply  it  to 
every  case  where  volunteer  infantry  are  carried  in 
uniform^  as,  for  instance,  to  a  feast. 

The  other  case  of  Tunstatt  v.  Lloyd  is  suggested  to 
be  that  of  a  public  omnibus,  which  would  have  gone 
the  way  it  did,  whether  volunteers  were  in  it  or  not ; 
and^  if  that  were  so,  it  could  hardly  be  said  to  be  carrying 
volnnteerB  within  the  meaning  of  this  enactment  Per- 
haps it  applies  to  a  public  omnibus  hired  to  take  volun- 
ie&B  on  their  journey;  but  that  point  will  be  decided 
when  it  arises. 

To  return,  however,  to  the  main  question.  Mr.  Ltish^s 
aigmnent  must  go  to  this,  that  we  are  to  interpolate 
some  words  in  the  section.  Now,  I  do  not  see  what 
words  to  interpolate;  besides  which,  we  cannot  put 
words  into  a  statute  without  something  clearly  indi- 
cating an  intention  in  the  Legislature  that  they  should 
be  there.     I  do  not  think  any  light  is  thrown  on  this 
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matter  by  the  provuions  made  by  other  statutes  for  the 
regular  army  or  its  officers.  As  they  are  persons  who 
give  up  all  their  time  to  public  duty,  and  are  paid  for  it, 
a  difference  has  been  made  (in  my  mind  most  properly 
made)  between  them  and  volunteers.  I  think  it  both 
reasonable  and  right,  and  that  it  was  the  intention  of 
the  Legislature,  to  take  public  burdens  off  the  latter  in 
return  for  the  sacrifice  they  make  of  their  time  to  the 
public. 


(Hill  J.  was  absent) 


Blackbu&n  J.  The  doubt  in  the  mind  of  the  police 
magistrate,  in  the  case  of  Stephenson  v.  Taylor,  seems  to 
have  been  that  the  exemption  created  by  this  section 
was  limited  to  carriages  engaged  in  the  performance  of 
some  public  duty  requiring  the  use  of  a  carriage.  Bat^ 
looking  at  the  words,  I  think  the  meaning  of  the  Legis- 
lature to  the  contrary  is  sufficiently  expressed.  There 
is  a  distinction  between  regular  troopa  and  volunteers, 
which  accounts  for  the  difference  in  the  legislation 
respecting  them.  R^ular  troops  live  in  barracks.  If 
infantry,  they  are  not  marched  out  for  their  muster  or 
exercise  to  a  distance  from  which  they  may  have  to 
return  the  next  day.  Not  so  with  volunteers.  Acting 
on  that  view,  the  Legislature  say  that  no  duty  shall 
be  taken  for  "  any  carriage  conveying  volunteer  in- 
fantry, or  for  any  horse  furnished  by  or  for  any  per- 
son belonging  to  any  corps  of  yeomanry  or  volunteer 
cavalry  or  infantry,  and  rode  by  him  in  going  to  or 
returning  fiK)m  any  place  appointed  for  and  on  the  days 
of  exercise,  inspection  or  review,  or  on  other  public 
duty  &c.''     An  exemption  is  here  clearly  established 
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in  &Toiir  of  a  borse  ridden  by  a  yolunteer  when  on 
public  doty.  But  aa  infantry  yolunteer  on  pablic  duty 
nay  require  a  carriage.  He  is  clearly  exempt  from 
tollif  be  is  riding  a  horaei  and  it  is  difficult  to  see  any 
groond,  in  reason  and  sense^  why  a  man  is  to  be 
esempt  from  toll  because  he  is  riding  a  horse^  but 
not  if  he  sits  in  a  Yehide  behind  a  horse.  The  case  is 
qnhe  diffierent  firom  that  of  an  omnibus  or  stage  coach^ 
OD  which  Yolnnteers  get  up  and  ride.  There  it  is  a 
qoestion  for  the  justice  of  the  peace  before  whom  the 
cnue  is  heard  to  decide  whether  the  omnibus  &c. 
va&  taking  them  to  the  place  of  duty.  I  should  think 
if  it  were  plying  for  hire  in  the  ordinary  way  it  would 
iM)4 be  exempt;  but  I  will  say  no  more  on  that  until  the 
q[oestion  directly  arises. 

In  Stephenson  v.  TayloTf  judgment  for 

the  appellant. 
Ttmstatt  y.  Lloyd  sent  back   to   the 

justices  to  be  restated  (a). 

(«)  We  nndentand  thst  do  further  ataps  will  be  taken  in  that  ease. 
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Stephen  Witt,  administrator  of  the  effects  of  Mom 
pRisciLLA  Floyd,  deceased,  against  David 


April 


Alas. 


Policy  of  in- 
surance. 
Donatio  mortis 
^  policy  of  fife  insurance  may  be  the  subject  of  a  donatio  mortis   <^^^^' 


cs«i 


A  CnON  for  the  conversiou  by  defendant  of  certain 

goods  and  chattels  of  Priscilla  Floyd^  to  wit  a  policy 

«*Mnirance,  granted  by  The  Kent  Mutual  Life  Assurance 
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1861.  Society,  for  lOOOi,  on  the  life  of  the  said  PriscOla  Floyd, 
Witt  and  a  certain  deposit  note  for  400/.,  made  by  the  manager 
Axis.  ^f  The  National  Ptooincial  Bank  of  Englandy  at  South- 
ampton, whereby  the  said  bank  acknowledged  to  hold 
the  said  som  of  40021  as  moneys  of  the  said  PriMdUa 
Floyd,  The  declaration  also  contained  a  connt  in 
detinue,  in  respect  of  the  same  goods  and  chatteb. 

Pleas.  1.  Not  guilty.  2.  Non  detinet.  8.  That  the 
goods  were  not  the  goods  of  the  plaintiff  as  administrator. 
Issue  on  all  the  pleas. 

On  the  trial,  before  Blacibwm  J.,  at  the  London 
Sittings  after  Hilary  Term,  1861,  it  appeared  that  the 
defendant  and  the  intestate  were  engaged  to  be  married, 
and  were  living  together  as  man  and  wife.  The  intestate 
was  taken  suddenly  iU ;  and,  while  ill,  and  afterwards, 
before  her  death,  she  gave  the  policy  and  deposit  note  to 
the  defendant,  saying,  "These  are  yours/'  expressing  a 
beUef  that  she  was  dying.  The  defendant  contended 
that  this  was  a  donatio  mortis  causft.  The  learned  Judge 
asked  the  jury  whether  they  thought  the  policy  and 
deposit  note  were  given  to  the  defendant  at  a  time 
when  the  intestate  thought  she  was  dying.  The  jury 
found  they  were.  A  verdict  was  entered  for  the  defend- 
ant, leave  being  reserved  to  move  to  enter  the  verdict 
for  the  plaintiff  if  the  Court  should  be  of  opinion  that 
the  policy  and  deposit  note  could  not  be  the  subject  of 
a  donatio  mortis  causa. 

Parry  Serjt,  in  this  Term  (a),  moved  for  a  rule  nisi 
to  enter  the  verdict  for  the  plaintiff,  on  that  ground. 
A  policy  of  insurance  cannot  be  the  subject  of  a  donatio 

(a)  Friday,  April  28th.  Before  Cackhum  C.  J.,  OnmpUm,  Hill  and 
Blackhum  Js. 
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mortis  causa.     The   subject  matter  of  a  donatio  mortis        1861. 

caosa  must  be  soTnething  the  property  in  which  would        yi^ 

pass  by  delivery  ;  tliat   is  the  rule  given  in  Williams  on 

JSzentort,  vol.  i.p.  693.  (5th  ed.)^  and  which  was  recognised 

by  the  Ckmrt  in  Miller  v.  MUkr  (a)  and  in  Ward  v. 

TvntT^h).     A.  bill  of  exchange^  or  a  cheque  payable  to 

bearer^  or  order,  passes  by  delivery,  and  therefore,  if  given 

inooatemplation  of  death,  may  be  the  subject  of  a  donatio 

mortis  causa  ;    Veal  v.   Veal  (c),  Rankin  v.  WegueKn  {d\ 

So  may  a  mortgage.     But  not  a  policy  of  insurance,  the 

interest  in  wbieb  does  not  pass  by  mere  deUvery.     Here 

there  was  no  regular  assignment  of  the  policy.     In 

Ward  V.  Turner  (6)  it  was  held  that  the  mere  delivery 

of  receipts  for  South  Sea  annuities  was  not  sufficient  to 

constitute  such  a  gift.     The'nature  of  a  donatio  mortis 

caosa  is  fully  gone  into  in  Story  on  Equity  Jurisprudence, 

▼oL  I.  c.  X.     [Finlason,  amicus  curiae,  cited  Barton  v. 

Gainer  {/).} 

Cur.  ado,  vult 

CocKBURN  C.  J.,  now  delivered  the  judgment  of  the 
Court 

In  this  case  we  took  time  to  consider  whether  there 

is  any  distinction  between  a  policy  of  life  insurance  and 

a  bond  or  mortgage,  as  regards  its  capability  of  being 

made  the  subject  of  a  donatio  mortis  causa.    We  do  not 

think  that  any  such  distinction  exists ;  and  that  ti  policy 

of  life  insorance  may  be  the  subject  of  a  gift  of  that 

iwtme.    The  rule  must  therefore  be  refused. 

Bule  refused. 

W3P.Jf.35».  (*)2r«.431. 

W  27  Beav  303.  {d)  27  Beav.  309. 

(e)  3B,iN.  387. 
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condition. 
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Exeter  Rail- 
way Company. 
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and  received. 


Garton  and  another  against  The  Bristol  and 
Exeter  Railway  Company. 

1.  A  railway  Company,  cairying  on  business  as  common  cairien  for 
hire,  refused  to  receiTe  certain  goods  tendered  to  them  for  carriac;e  as 
such,  unless  the  sender  of  the  goods  would  sign  a  condition  by  whidi  the 
Company  were  not  to  be  answerable  "  for  the  loss,  detention  or  damage 
of  an^  package  insufficiently  or  improperly  packed,  marked,  directed  or 
descnbed" :  Held  an  unjust  and  unreasonable  condition,  both  at  common 
law  and  under  the  Railway  and  Canal  Traffic  Act,  17  Sc  18  Vict.  c.  31. 

2.  Semble,  per  Cockbum  C.  J.,  that  a  condition  imposed  by  a  railway 
Company  carjying  on  business  as  common  carriers  for  hire,  that  "do 
claim  for  damaee  will  be  allowed  unless  made  within  three  days  after 
the  delivezy  of  the  goods,  nor  for  loss  unless  made  within  three  days  of 
the  time  that  they  snould  be  delivered,"  is  unjust  and  unreasonable. 

^  3.  A  railway  Company,  carrying  on  business  as  common  carriers  for 
hire,  ref^ised  to  receive  tne  goods  of  A.  B.  on  the  ground  that  they  were 
tendered  after  a  quarter  past  five  in  the  evening,  although  they  did 
receive  the  goods  of  C  D.  at  a  later  hour:  Held,  that,  in  the  absence  of 
explanation,  this  was  unlawful  conduct  in  the  Company,  and  A,  B.  having 
sustained  damage  in  consequence  of  it,  was  entitled  to  recover  against 
them. 

4.  A  declaration  alleged  that  a  railway  Company,  canyine  on  bosinefls 
as  common  carriers  for  hire,  refused  to  cany  certain  goo(U  unless  the 
sender  of  the  goods  would  sign  "  certain  unj.ust  and  unreasonable  con- 
ditions" :  Held,  that  this  allegation  was  satisfied  by  proof  that  one  of  the 
conditions  thus  required  to  be  signed  was  unjust  and  unreasonable. 

5.  The  Bristol  and  Exeter  Railway  Company  was  incorporated  by  staU 
Q&7  W.4.C.  zxxvi.,  by  which  it  was  enacted  (inter  alia),  sect.  174,  that 
all  persons  should  have  free  access  to  use  the  railway  with  carnages 
constructed  as  directed  by  the  Act  Sect  175,  that  the  Company  might 
charge  a  tonnage  of  so  much  per  mile  upon  all  things  conveyed  along  the 
railway.  Sect  177,  that  the  Company  might  provide  locomotive  engines 
or  other  power  for  drawing  things  upon  the  railway,  and  receive  such  sums 
for  the  use  of  them  as  they  should  think  proper,  in  addition  to  the  other 
sums  authorized  to  be  taken.  Sect  178,  maX  they  might  use  locomotive 
engines  or  other  power,  and,  in  carriages  or  waggons  propelled  thereby, 
convey  things  along  the  railway,  and  make  sucn  reasonable  charges  for 
conveyance  as  they  might  determine  upon,  in  addition  to  the  rates  or  tolls 
authorized  to  be  taken.  By  sect  183  they  were  likewise  authorized  to 
fix  the  sum  to  be  charged  for  small  parcels  not  exceeding  500  lbs.  weight 
each.  Sect  184  enacted,  that  where  things  or  persons  were  conveyed  for 
a  less  distance  than  six  miles,  the  Company  might  demand  and  receive 
the  aforementioned  "  rates,  tolls  and  cnarges  for  conveyance"  for  six 
miles ;  and  sects.  185,  186  and  187  contained  certain  other  provisions 
relative  to  "rates  and  tolls  only."  By  sect  188  they  were  directed  to 
affix  on  boards  upon  their  toll  houses  &c.,  a  list  of  the  rates  and  tolls 
directed  by  them  to  be  taken.  By  stat.  8  &  9  Vict.  c.  civ.  *.  2.  the  powers 
of  former  Acts  regulating  the  Company  are  extended  to  that  Act,  except 
such  as  expired  by  effiuxion  of  time,  or  are  inapplicable  to  it,  or  incon- 
sistent with  or  provided  for  by  The  Lands  Clauses  Consolidation  Act,  or 
with  such  of  the  provisions  of  The  Railways  Clauses  Consolidation  Act 
as  were  made  applicable  to  that  Act    Sect  18  fixed  the  sum  which  the 
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Coomtny  might  fStiU^gb  for  paBsen^ers  ;  and  seet  19  OKn  a  scale  of  lo 

Bodi  a  ton  per  mile,  in  respect  of  articles  conveyed  on  the  railway. 

JL  B,  dfJi^ered  goods  to  the  Company  to  be  carried.    Theee  were  of 

diSmnt  kinds,  and  irere  made  up  in  packages,  some  of  which  exceeded, 

lad  Gtkos  of  which  did  not  exceed,  dOO  lbs.  weight  each.    The  charges 

made  by  the  Company  and  paid  by  A,  B.  for  the  carria^  of  the  goods 

OB  the  nilway  amounted  to  sums  which,  (after  dedactinff  reasonable 

isms  for  the  exnences  of  loading  and  unloading),  exceeded  the  maximum 

SOBS  anthorizea  to  be  cliareed  for  the  carriage  of  the  seTeral  kinds  of 

goods TCBpeetxvely  by  atat.  B  &  9  Vict,  c,  civ.  «.  19.:  Held  that  A.B,  was 

entitled,  imder  a  count  for  money  had  and  receired,  to  recover  back 

the  SOBS  paid  by  him  in  excess  oi  the  sams  authorised  to  be  charged 

&r  etraage  of  eooda  by  8  &  9  Vict.  e.  dv.  upon  such  of  those  packages  of 

goods  v  exceeded  500  lbs.  in  weight,  but  not  upon  the  rest 

6i  The  above  Company  publiwed  a  scale  of  charges  at  which  parcels 
wo«]d  be  carried  along  their  line,  including  collection  and  delivery 
widun  certain  limits,  if  delivered  by  the  Company^s  appointed  agents. 
X  JL,  a  carrier,  in  the  course  of  his  business  as  such,  forwarded  from 
Bristol,  by  passenger  and  van  trains  on  the  railway,  parcels  of  goods 
whidi  were  consigned  to  his  agents  residing  at  various  towns  and  places 
<A  the  line  of  the  railway  for  delivery  by  such  agents.  On  all  such  occa- 
moai  the  poroek  in  question  were  collected  by  A.  B.  from  his  customers 
in  Brigtd^  and  were  taken  by  him  with  his  own  horses,  carts  and  ser- 
raots  to  the  railway  station  there,  from  whence  they  were  forwarded  to 
soBie  other  station  on  the  railway.  On  other  occasions  the  agents  of 
A.  H,  residing  at  Exeter  and  other  places  on  the  line  of  the  Railway, 
icrwarded  thence  by  passenger  and  van  trains  to  A.  B.  at  Bristol  parcels 
at  goods  for  delivery  in  Bristol.  On  all  such  last  mentioned  occasions 
the  paieels  were  received  b^  A  B.  at  the  railway  station  at  Bristol^  and 
from  thence  delivered  by  him,  in  his  own  carts  and  vans,  to  the  parties 
in  Bristol  to  whom  they  were  directed.  The  sums  paid  by  A  B.  to  the 
Company  ibr  the  carriage  on  the  railway  of  all  the  above  mentioned 
paioels  which  were  so  respectively  forwarded  and  received  by  A.  B. 
melnded,  in  accordance  with  the  rates  fixed  bv  the  said  scale  bills,  charges 
fcjr  eoOection  and  delivery  in  Bristol^  though  such  services  were  not  in 
fact  performed  by  the  Company  for  A.  B. :  Held  that  these  sums  were 
improperly  chaiged,  and  might  be  recovered  back  under  a  count  for 
money  had  and  received. 

7.  The  above  Company  charged  A.B.  certain  sums,  reasonable  in 
themselves,  for  carrying  his  go<MS  along  their  line,  while  they  carried 
the  like  goods  for  o&er  parties  at  lower  rates :  Held  that  A.  B.  was  not 
entitled,  in  an  action  for  money  had  and  received,  to  recover  from  the 
Company  the  excess  of  the  sums  paid  by  him  above  those  paid  by  the 
otberpartiea 

8.  In  the  case  of  the  same  Company,  whenever  any  of  the  public 
(not  being  earners)  brought  and  delivered  at  one  time  a  number  of 
separate  parcels  or  packages  to  the  Companjr  to  be  carried,  if  they  all 
eoatained  goods  of  the  same  kind  or  description  (such  as  drugs  or 
drapery),  and  woe  addressed^  to  the  same  party,  the  Company  were  in 
the  habit  of  charging  them  in  the  aggregate  according  to  the  parcels 

•  rates  where  the  aggregate  weight  did  not  exceed  500  lbs.,  and  according 
to  the  lower  or  tonnage  rates  where  the  aggregate  weight  exceeded 
500  lbs.  Whereas  if  A.  B.  broudit  a  number  of  separate  parcels  or 
packages  of  the  same  kind  to  the  Company  to  be  carried,  which  (though 
addreased  also  to  the  different  ultimate  consignees  for  whom  they  were 
intended)  bore  a  separate  address  to  A.  B.,  and  at  the  end  of  the  journey 
were  received  by  luu  or  his  agents  from  the  Companv,  the  Company 
charged  A  B.  fat  each  parcel  or  package  separately.  If  (as  occasionally 
happcoed),  amongst  a  number  of^  separate  packages  so  brought  by  A.  B. 
to  t£e  Cbmpany  to  be  carried,  two  or  more  of  the  same  kind  were  found 
to  be  addreased  to  the  same  ultimate  consignee,  the  Company  aggregated 
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thode  which  were  so  addressed  to  the  same  ultimate  consignee,  bnt  re- 
funed  to  aggregate  the  others  :  Held,  that  the  Company  were  justified 
in  so  charging. 

9.  In  the  case  of  the  same  Company  it  appeared  that  on  Tarioas  occasions 
since  the  publication  of  the  scale  bills,  A.  B,  brought  and  delivered  gtxxis 
to  the  Company  to  be  conveyed,  for  the  conveyance  of  which  goods  the 
Company  demanded,  and  A.  B.  paid,  sums  exceeding  the  rates  specified 
in  the  scale  bills.  These  sums  were,  in  some  instances,  demanded  by 
the  Company's  servants  through  mistake;  in  other  instances,  the  demand 
was  made  intentionally:  Concessum,  that  this  claim  of  the  Company 
could  not  be  supported. 

10.  Semhle^  that,  in  order  to  entitle  the  Company  to  make  any  of  the 
above  charges,  they  were  not  bound  to  aflix  to  their  toll-houses  &c. 
boards  indicating  the  amount  of  their  rates  and  tolls ;  but 

11.  Held  that,  if  they  even  were,  their  having  neglected  to  do  so  did 
not  entitle  A.  B.  to  recover  back  as  money  had  and  received,  any  of  the 
above  payments  made  by  him. 

T^IIIS  cause  came  on  for  trial  at  the  Bristol  Spring 
Assizes^  1860,  when,  by  consent,  a  verdict  was 
taken  for  the  plaintiffs,  with  10002.  damages,  subject 
to  the  award  of  a  barrister :  the  arbitrator  to  state  the 
facts,  in  a  special  case,  for  the  opinion  of  this  Court ; 
assess  the  damages  contingently  on  the  several  counts; 
and  direct  whether  the  verdict  should  standi  and,  if  so, 
for  what  amount  of  damages;  or  whether  a  verdict  onght 
to  be  entered  for  the  defendants,  or  a  nonsuit  entered,  &c 

In  accordance  with  this  submission  .the  arbitrator 
found  the  facts  as  follows. 

The  first  count  of  the  declaration  stated  that  the 
plaintiffs  were  carriers,  and  carried  on  business  as 
such  carriers  at  (amongst  other  places)  Bristol,  by  col- 
Iccting  and  receiving  from  persons  goods  and  packages, 
to  bo  by  the  plaintiffs  carried  from  Bristol  to  divers 
other  places,  and  at  such  places  delivered  for  hire  and 
reward,  which  they,  the  plaintiffs,  did  by  sending  such 
goods  and  packages  by  railway  from  Bristol  to  such 
places  &c, ;  and  the  defendants  were  common  carriers  of 
goods  and  chattels  for  hire  from  Bristol  Station  to 
divers  other  places ;  and  thereupon,  to  wit  on  divers  days 
and  times,  the  plaintiffs  caused  to  be  tendered  to  the 
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defendants,  they  being  such  common  carriers  as  aforesaid, 
at  Bmtol  Station   aicresaid  (being  the  place  by  them 
then  used  in  the  way  of  their  said  business  as  common 
caricre  for  the  receipt  of  parcels  and  goods  to  be  by 
them  carried  and  conveyed   as  such  common  carriers 
aB  aforesaid),  certain  goods  of  the  plaintiffs,  tod  then 
nqnested  the  defendants  to  receive  and  to  carry  and 
convey  the  same  from  Bristol  Station  aforesaid  to  the 
said  other  places  to  which  they  were  carriers  as  aforesaid, 
md  the  defendants  then   had  ample  convenience  for 
receiving  and  carrying  and  conveying  the  same  according 
to  the  requirement  of  the  plaintiffs  in  that  behalf,  and 
they  might,  could  and  ought  to  have  received,  carried 
and  conveyed  the  same  as  aforesaid,  and  the  plaintiffs 
were  then  ready  and  willing,  and  th^n  offered,  to  pay  to 
the  defendants  such  sums  of  money  respectively  as  the 
defendants  were  legally  entitled  to  receive  for  the  receipt 
and  carriage  and  conveyance  of  the  said  goods  respec- 
tively from   Bristol   Station  aforesaid  to  the  respec- 
tive places  aforesaid,  and  all  other  charges,  whatsoever, 
which  the  defendants  were  then  authorized  or  entitled 
to  make  or  receive  for  the  receipt,  carriage,  and  convey- 
ance  of  the  said  goods  respectively,  in  manner  as  afore- 
said; and  the  plaintiffs  were  also  ready  and  willing  to 
perform  all  just  and  reasonable  conditions,  on  their  part 
to  he  performed,  to  entitle   them  to  have   their   said 
goods  received,  carried,  and  conveyed  by  the  defendants 
as  such  common  carriers  as  aforesaid :  of  all  which  the 
defendants  had  due  notice  :    Yet  the  defendants,  not  re- 
garding their  duty  as  such  common  carriers  as  aforesaid,  * 
but  contriving,  and  wrongfully  and  unjustly  intending,  to 
injure  the  plaintiffs,  did  not,  nor  would,  when  they  were 
«o  requested  as  aforesaid,  or  at  any  time  afterwards,  rc- 
I  2 
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ceive^  carry^  or  convey  the  said  goods  respectively  from 
Bristol  Station  aforesaid  to  the  respective  places  afore^ 
said^  but  wholly  neglected  and  refiised  so  to  do^  unless 
the  plaintiffs  signed  certain  unjust  and  unreasonable 
conditions^  with  reference  to  the  receipt,  carriage,  and 
conveyance  of  the  said  goods ;  whereby  the  plaintiffs 
were  forced  and  obliged  to  and  did  procure  the  said 
goods  to  be  carried  and  conveyed  firom  Bristol  Station 
aforesaid  to  the  respective  places  aforesaid  at  much 
greater  expence  than  the  plainti£b  were  ready  and 
willing  to  pay,  and  the  defendants  were  entitled  to 
receive,  for  the  same  carriage  and  conveyance  of  the 
said  goods  as  aforesaid,  and  were  also  delayed  in  the 
conveyance  of  the  said  goods  as  aforesaid  for  divers  long 
spaces  of  time,  and.were  greatly  injured  in  their  trade 
and  business  as  carriers. 

The  second  count  stated  that  the  plaintiffs  were  such 
common  carriers  as  aforesaid ;  and  the  defendants,  before 
and  at  the  times  thereinafter  mentioned,  were  common 
carriers  of  goods  and  chattels  for  hire  firom  Bristol  to  cer- 
tain other  places ;  and  the  plaintiffs,  to  wit  on  divers  days, 
at  reasonable  times,  caused  to  be  tendered  to  the  defend- 
ants, they  then  being  such  common  carriers  as  aforesaid, 
at  Bristol  Station  as  aforesaid  (being  the  place  by  them 
then  used,  in  the  way  of  their  said  business  as  common 
carriers,  for  the  receipt  of  parcels  and  goods  to  be  by 
them  carried  and  conveyed,  as  such  common  carriers  as 
aforesaid),  certain  goods  of  the  plaintiffs,  and  then  re- 
quested the  defendants  to  receive  the  same  for  the 
purpose  of  being  carried  and  conveyed  by  the  defendants 
as  such  common  carriers  as  aforesaid ;  and  the  defend- 
ants then  had  ample  convenience  for  receiving,  carrying, 
and  conveying  the  same,  according  to  the  requirement 
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of  the  plamti£&  in  that  behalf,  and  the  plaintifb  were 
then  ready  and  willing,  and  then  offered,  to  pay  to  the 
defendants  such  sum  of  money  as  the  defendants  were 
legally  entitled  to  receive  for  the  receipt  and  carriage  of 
the  said  goods  respectively,  and  all  other  charges  what- 
soever which  the  defendants  were  then  authorized  or 
entitled  to  make  or  receive,  for  the  receipt  and  carriage 
of  the  said  goods  respectively,  and  were  ready  and  willing 
to  perform  all  just  and  reasonable  conditions  on  their 
part :  of  which  the  defendants  had  due  notice :  Yet  the  de- 
fendants, not  regarding  their  duty  as  such  common  carriers 
as  aforesaid,  but  contriving,  and  wrongfully  and  unjustly 
intending,  to  injure  the  plaintiffs  (though  they  did  re- 
ceiTC  at  the  said  times,  and  up  to  a  later  hour  of  the 
evening  of  the  said  days  than  a  quarter  past  5  o'clock, 
the  goods  of  a  certain  other  person  for  the  purpose  of 
being  carried  and  conveyed  by  them  as  such  common 
carriers  as  aforesaid),  did  not  nor  would,  at  tiie  said 
times,  being  later  than  a  quarter  past  5  o'clock  in  the 
evening  of  the  said  days,  when  they  were  so  requested 
as  aforesaid,  receive  the  said  goods  of  the  plaintiffs  to 
be  carried  and  conveyed  by  them ;  but  wholly  neglected 
and  refused  so  to  do,  on  the  ground  that  the  goods 
were  tendered  after  a  quarter  past  5  o'clock  in  the  even* 
ing  of  the  days,  which  was  an  unjust,  unreasonable,  and 
illegal  excuse  for  not  receiving,  carrying,  and  conveying 
the  said  goods  as  aforesaid ;  whereby  the  plaintifb  had 
been  delayed  in  the  conveyance  of  the  said  goods,  and' 
had  been  greatly  injured  in  their  trade  and  business 
of  carriers. 

Hie  third  count  was  for  money  payable  by  the 
defendants  to  the  plaintiffs  for  money  received  by  the 
defendants  to  the  use  of  the  plaintiffs^  and  for  money 
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found  to  be  due  finom  the  defendants  to  the  plaintiffs 
on  accounts  stated  between  them.  And  the  plaintiffs 
daimed  1000/1 

The  defendants  pleaded. 

First,  to  the  first  and  second  counts.  Not  guilty. 

Secondly,  as  to  the  first  count,  a  denial  that  the 
plaintiffs  were  ready  and  willing,  or  offered,  to  pay  the 
defendants  such  sums  of  money  as  the  defendants  were 
legally  entitled  to  receive  for  the  receipt  and  carriage 
and  conveyance  of  the  goods  respectively  from 
Bristol  Station  to  the  respective  places  in  that  count 
mentioned,  and  the  other  chaises  which  the  defend- 
ants were  authorized  or  entitled  to  make  or  receive  for 
the  receipt,  carriage,  and  conveyance  of  the  goods 
respectively. 

Thirdly,  as  to  the  second  count,  a  similar  denial  to 
that  contained  in  the  preceding  plea. 

Fourthly,  as  to  the  second  count ;  that  by  a  regu- 
lation of  the  defendants,  of  which  the  plaintiffs,  before 
the  committing  of  any  of  the  alleged  grievances  in 
that  count  mentioned,  had  due  notice,  the  defendants^ 
during  all  the  time  mentioned  or  referred  to  in  the 
second  count,  closed  their  oflSces  at  the  Bristol  Sta- 
tion for  the  receipt  of  goods  intended  to  be  carried 
by  their  goods  trains  of  the  same  evening  at  a  quarter 
past  5  o'clock,  and  refused  to  receive  after  that  time 
any  goods  for  carriage  by  such  goods  trains  of  the  same 
day,  except  goods  irhich  had  been  prepared,  assorted, 
and  packed  by  an  agent  of  the  defendants  elsewhere, 
and  which  were  brought  to  the  station  so  prepared, 
assorted,  and  packed,  and  ready  to  be  loaded  and  put  on 
the  trucks  at  the  station;  and  that  such  regulation 
was  reasonable  and  necessary  for  the  due  and  proper 
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transacting  and  carrying  on  of  their  trade  and  business 
as  carriers ;  and  that  such  exception  therefrom  was  a 
leasonable  and  proper  exception,  having  regard  to  the 
greater  bcUities  of  loading  and  dispatching  the  goods 
to  which  such  exception  applied;  and  that  such  regu- 
lation and  exception  respectively  were  not  made  for  the 
purpoae  of  giving  any  undue  preference,  favour,  or 
advantage  to  their  agent  or  to  themselves  as  such 
carriers. 

Fifthly,  as  to  the  r^due  of  the  declaration.  Never 
indebted. 

The  plaintiflfe  took  and  joined  issue  on  all  the  above 
pleas,  and  demurred  ako  to  the  fourth  plea ;  and  the 
defemdaats  joined  in  demurrer. 

The  phuntiffis  were  common  carriers,  having  their 
principal  office  at  Bristol,  and  were  in  the  habit  of 
carrying  goods  for  hire  between  that  place  and  various 
places  in  the  West  of  England  ;  employing  for  that  pur- 
pose Hie  Bristol  and  Exeter  Railway  Company,  as  com- 
mon carriers,  to  convey  the  goods  on  their  railway  as  far 
as  was  convenient  to  them,  the  plaintifGs  performing  the 
parts  of  the  journey  to  and  from  the  Company's  stations 
by  their  own  agents  and  servants. 

The  defendants  are  The  Bristol  and  Exeter  Railway 

Company  mentioned  in  and  incorporated  by  the  stat. 

6& 7  fF.  4.  c.  xxxvi., "  for  making  a  railway  from  Bristol 

to  Exeter y  with  branches  to  the  towns  of  Bridgewater,  m 

the  comity  of  Somerset^  and  Tiverton^ .  in  the  county  of 

Oewm ;"  and  mentioned  in  the  several  subsequent  Acts  of 

Parliameut  relating  to  The  Bristol  and  Exeter  Railway 

Company,  viz.  3  &  4  Vict.  c.  xlvii.  and  8  &  9  Vict  c  civ., 

all  of  which  were  to  be  referred  to  as  part  of  the  present 

case. 
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In  support  of  the  first  coimt  of  the  declaration  the 
plaintifb  proved  that^  according  to  the  general  practice 
on  the  defendants'  railway^  all  persons  delivering  goods 
to  the  defendants  to  be  carried  were  required  to  furnish 
the  defendants  with  a  note  in  writing  of  the  names  of 
the  sender  and  consignee^  and  the  description  and  weight 
of  the  goods.  These  notes^  commonly  called  **  forward- 
ing notes/'  were  frequently  prepared  and  filled  up  by 
the  senders  of  the  goods  themselves.  In  other  instances, 
where  the  senders  had  omitted  to  do  this,  the  notes 
were  made  out  upon  printed  forms  which  were  supplied 
by  the  defendants,  and  which,  after  the  particulars  above 
mentioned  had  be^i  filled  up  in  writing  by  their  clerks, 
were  required  to  be  signed  by  the  person  bringing  the 
goods  to  the  station,  llie  forms  of  f(»^arding  notes 
which  were  so  supplied  by  the  defendants,  and  required 
by  them  to  be  signed,  besides  containing  in  the  body  a 
separate  column  or  heading  for  each  of  the  particulars 
above  mentioned,  referred  to  certain  conditions  indorsed 
thereon  (similar  to  those  which  will  be  mentioned  pre- 
sently) as  the  conditions  on  which  the  goods  would  be 
carried  by  the  defendants.  The  defendants,  however,  did 
not  always  insist  upon  forwarding  notes  in  such  last  men- 
tioned form  being  signed  by  persons  delivering  goods  to 
them  to  be  carried,  and  persons  (not  carriers)  had  been 
constantly  in  the  habit  of  delivering  goods  to  the  defend- 
ants or  their  agents  to  be  carried  without  signing  any 
other  kind  of  forwarding  notes  than  notes  containing 
merely  the  names  of  the  sender  and  consignee  and  the 
description  and  weight  of  the  goods. 

On  the  4th  March,  1858,  and  at  divers  other  times 
between  that  day  and  the  commencement  of  this  suit, 
the  plaintiffs  tendered  to  the  servants  of  the  defendants. 
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at  die  nilway  Btation    at    Bristol,  different  parcels  of 

goods  to  be  carried   liy   the  defendants  to  Bridffewater 

mdoiherplaces  on  the  defendants'  line  of  railway.  Upon 

eadi  of  such  occasioiis   the  plaintiffs  tendered  to  the 

defeadaats'  servants^  together  with  the  proper  charge  for 

tlwieodpt  and  carriage  of  the  goods,  a  note  in  writing 

of  the  names  of    the   sender  and  consignee  and  the 

dncription  and  weight  of  the  goods.     On  each  occasion^ 

however,  the  defendants'  servants  refused  to  reoeire  the 

goods  so  brought  hy  the  plaintiffs  to  be  carried  unless 

tkplaintiffis  would  sign  a  printed  form  of  forwarding 

iMAe  fiUed  up  by  the  defendants'  servants,  and  refer- 

ling  to  certain  conditions  indorsed  thereon  in  the  form 

vmexed  to  this  case,  marked  A.    The  plaintiffs,  dis- 

pating  the  right  of  the  defendants  to  carry  the  goods 

nlqect  to  the  conditi<ms  indorsed  on  such  last  men- 

tkmed  forwarding  notes,  refused  to  sign  the  same ;  and 

tbofcupon  the  defendants  refused  to  receive  or  carry 

ttie  goods  of  the  plaintiffs,  who  were  in  consequence 

obliged  to  send  the  goods  through  other  carriers,  and 

fliereby  incnrred  expence. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs 
vere  entitled  to  recover  damages  in  consequence  of  the 
defendants'  refusal  to  receive  or  carry  their  goods  under 
tbe  drcumstances  above  mentioned,  then  the  arbitrator 
awarded  a  yerdiot  to  be  entered  for  the  plaintiffs  on 
both  the  issues  joined  on  the  first  count,  with  40f . 
damages.  But,  if  the  CSourt  should  be  of  opinion  that 
the  plaintiffs  wexe  not  so  entitled  to  recover^  thaoi  the 
verdict  to  be  entered  for  the  defendants  on  the  first  issue 
yrioed  on  the  first  count,  and  for  the  plaintiffs  on  the 
•eoond  issue  joined  on  the  first  count. 
Under  the  second  count  it  was  proved  that,  in  addi- 
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tlum  tbey  could  have  done  in  case  they  had  employed 
the  plaintiffs.  By  these  means  the  trade  of  the  plaintiffii, 
as  carriers,  was  considerably  diminished,  and  they  sought, 
under  the  second  count,  to  recover  damages  from  the  de- 
fendants for  such  diminution  of  their  trade,  resulting  from 
what  they  contended  was  the  wrongful  act  of  the  defend- 
ants in  closing  the  Brisiol  Station  to  them  under  the 
circumstances  above  mentioned. 

If  the  Court  should  be  of  opimon  that  the  plaintiffs 
were  so  entitled  to  recover,  then  the  arbitrator  assessed 
the  amount  of  damages  at  270L,  and  directed  the  ver* 
diet  to  be  entered  fin*  the  plaintiffs  on  all  the  issues 
joined  on  the  second  coimt.  But  if  the  Court  should 
be  of  opinion  that  the  plaintiffs  were  not  so  entitled  to 
recover,  then  he  directed  the  verdict  to  be  entered  for 
the  defendants  on  the  first  issue  joined  on  the  second 
count,  and  for  the  plaintiffs  on  the  other  issues  joined 
on  the  second  count. 

The  plaintiffi'  particulars  of  demand  stated  that,  under 
the  money  count  in  the  declaration,  the  plaintiffs  sought 
to  recover  290Z.  4f.  lid.  for  overcharges  demanded  and 
taken  by  the  defendants  frt>m  the  plainti&  in  respect 
of  the  carriage  of  certain  goods  carried  by  the  defend- 
ants for  the  plaintiff  between  8th  April,  1853,  and  the 
commencement  of  the  action. 

During  the  whole  of  this  period  disputes  constantly 
existed  between  the  plaintiffs  and  the  Company  on  the 
subject  of  the  tatter's  charges  for  the  carriage  of  Ihe 
plaintiffs'  goods  on  the  railway.  On  the  29th  June, 
1856,  the  plaintiffs  caused  a  written  notice  to  be  served 
on  the  Con^Miny,  informing  them  that  Ihey  disputed 
their  charges,  and  only  paid^the  same  because  the  Com- 
pany compelled  them  to  do  so  by  detaining  their  goods, 
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and  that  in  fature  all  payments  made  by  them  or  their 
agents  vould  be  paid  uader  protest  until  farther  notice. 
The  above  notice  was  never  withdrawn  by  the  plaintiffs. 
Both  brfore  and  after  this  notice  also  the  plaintiffs'  ser- 
vants, who  from  time  to  time  paid  on  their  account  the 
CompanVs  servants  for  the  charges  for  carriage  herein- 
after mentioned^  were  in  the  habit^  at  the  time  of  payings 
of  protesting  against  the  diai^^as  excessive  and  illegal; 
and  it  was  understood  between  the  defendants'  servants 
(who  reorived  the  charges)  and  the  plaintiffs'  servants 
(who  paid  them)  that  they  were  always  paid  under  pro- 
test, and  such  charges  were,  in  fact^  always  paid  by  the 
plaintiffs  unwillingly,  and  in  order  to  have  their  goods 
earned  or  delivered^  the  defendants  refusing  to  cany 
their  goods,  or  to  deliver  them  after  they  were  carried, 
unless  the  plaintiffs  would  pay  them. 

The  first  claim  of  the  plaintiffs  under  the  money 
ooimt  was  to  recover  back  from  the  defendants  the 
amount  paid  by  the  plaintiffs  to  the  defendants,  under 
the  drcumstances  of  compulsion  above  mentioned,  of 
diarges  for  the  carriage  of  goods  on  the  defendants' 
railway  in  excess  of  those  limited  by  stat.  8  &;  9  Vict 
c.  dv.  i.  19. 

The  goods  to  which  this  portion  of  the  plaintiffs' 
daim  applied  were  forwarded  by  the  plaintiffs  on  the 
BriMiol  and  Exeter  Railway  (including  the  main  line 
as  well  as  the  branch  railways  authorised  to  be  made 
by  Stat  8  &  9  Vict.  c.  dv.)  to  and  from  Bristol  and 
other  towns  and  places  on  the  line  of  the  railway 
at  different  times  between  the  24th  May  1858  and 
the  13th  January,  1859,  both  indusive.  The 
goods  in  question  were  of  different  kinds,  and  were 
made  up  in  padcages^  some  of  which  exceeded,   and 
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than  they  could  have  done  in  case  they  bad  employed 
the  plaintiffs.  By  these  means  the  trade  of  the  plaintifib^ 
as  carriers,  was  considerably  diminiflbed,  and  they  sought^ 
mauder  the  second  comit,  to  recover  damages  from  the  de- 
fendants for  such  diminution  of  their  trade,  resulting  from 
what  they  contended  was  the  wrongful  act  of  the  defend* 
ants  in  dosing  the  Bristol  Station  to  them  under  the 
circumstances  above  mentioned. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  so  entitled  to  recover,  then  the  arbitrator  assessed 
the  amount  of  damages  at  270L,  and  directed  the  ver- 
dict to  be  entered  fin*  the  plaintiffs  on  all  the  issues 
joined  on  the  second  count.  But  if  the  Court  should 
be  of  opinion  that  the  plaintiffs  were  not  so  entitled  to 
recover,  then  he  directed  the  verdict  to  be  entered  for 
the  defendants  on  the  first  issue  joined  on  the  second 
count,  and  for  the  plaintiffs  on  the  other  issues  joined 
on  the  second  count. 

The  plaintiffi'  particulars  of  demand  stated  that,  under 
the  money  count  in  the  declaration,  the  plaintiffs  sought 
to  recover  290Z.  4f.  lid.  for  overcharges  demanded  and 
taken  by  the  defendants  frt>m  the  plainti&  in  respect 
of  the  carriage  of  certain  goods  carried  by  the  defend- 
ants for  the  plaintiff  between  8th  April,  1853,  and  the 
commencement  of  the  action. 

During  the  whole  of  this  period  disputes  constantiy 
existed  between  the  plaintiffs  and  the  Company  on  the 
subject  of  the  latter^s  charges  for  the  carriage  of  the 
plaintiffs'  goods  On  the  railway.  On  the  29th  June, 
1856,  the  plaintiffii  caused  a  written  notice  to  be  served 
on  the  Company,  informing  them  that  tiiey  disputed 
their  charges,  and  only  paid^the  same  because  the  Com- 
pany conqpeUed  them  to  do  so  by  detaining  their  goods, 
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and  that  in  fiitme  all  payments  made  by  them  or  their 
i^enta  would  be  paid  nnder  protest  until  further  notice. 
The  above  notice  was  never  withdrawn  by  the  plaintiffs. 
Both  before  and  after  this  notice  also  the  plaintiffs'  ser- 
vanta,  who  from  time  to  time  paid  on  their  account  the 
CompanVs  servants  for  the  charges  for  carriage  herein- 
after mentioned,  were  in  the  habit,  at  the  time  of  paying, 
of  protesting  against  the  charges  as  excessive  and  illegal; 
and  it  was  understood  between  the  defendants'  servants 
(who  reorived  the  charges)  and  the  plaintiffs'  servants 
(who  paid  them)  that  they  were  always  paid  under  pro- 
test, and  such  charges  were,  in  &ct,  always  paid  by  the 
plaintiffs  unwillingly,  and  in  order  to  have  their  goods 
earned  or  delivered,  the  defendants  refusing  to  cany 
their  goods,  or  to  deliver  them  after  they  were  carried, 
unless  the  plaintiffs  would  pay  them. 

The  first  claim  of  the  plaintiffs  under  the  money 
count  was  to  recover  back  from  the  defendants  the 
amoont  paid  by  the  plaintiffs  to  the  defendants,  under 
the  circnmstances  of  compulsion  above  mentioned,  of 
charges  for  the  carriage  of  goods  on  the  defendants' 
nflway  in  excess  of  those  limited  by  stat.  8  &;  9  Vict 
e.  dv.  «.  19. 

The  goods  to  which  this  portion  of  the  plaintiffs' 
daim  applied  were  forwarded  by  the  plaintiffs  on  the 
BnM  and  Exeter  Railway  (including  the  main  line 
as  well  as  the  branch  railways  authorised  to  be  made 
by  Stat.  8  &  9  Vict.  c.  dv.)  to  and  from  Bristol  and 
other  towns  and  places  on  the  line  of  the  railway 
at  different  times  between  the  24th  May  1858  and 
the  13th  January^  1869,  both  indusive.  The 
goods  in  question  were  of  different  kinds,  and  were 
made  up  in  packages,  some  of  which  exceeded,  and 
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others  of  which  did  not  exceed^  500  lbs.  weight  each. 
The  charges  made  by  the  defendants  and  paid  by 
the  plaintiffs  for  the  carriage  of  the  goods  on  the 
railway  amounted  to  sums  which  (after  deducting 
reasonable  sums  for  the  expences  of  loading  and  un- 
loading) exceeded  the  maximum  sums  authorized  to  be 
charged  for  the  carriage  of  the  several  kinds  of  goods 
respectively  by  stat.  8  &  9  Vict.  c.  dv.  *.  19.  The 
plaintiffs  claimed  to  recover  back  the  sums  paid  by  them 
in  excess  of  that  Act  upon  the  whole  of  those  packages 
of  goods  above  mentioned^  whether  exceeding  or  not 
500  lbs.  weight  each.  The  total  amount  of  the  sums 
so  paid  by  the  plaintiffs  in  excess  was  572.  ^.,  and  of 
this  amount  271.  lis.  6d.  was  paid  by  them  in  respect 
of  packages  exceeding  500  lbs.  weight  each.  The  de- 
fendants contended,  first,  that  the  plaintiffs  were  not 
entitled  to  recover  back  the  sums  so  paid  by  them 
in  excess,  or  any  part  thereof;  and,  secondly,  that  stat. 
8  &  9  Vict  c.  civ.  s.  19.  applies  only  to  packages  of 
goods  exceeding  500  lbs.  weight  each,  and  that  therefore 
the  plaintife  were,  at  all  events,  only  entitled  to  recover 
back  the  sums  paid  by  them  in  excess  of  those  limited 
by  that  Act  in  respect  of  such  of  the  packages  of  goods 
as  severally  exceeded  that  weight. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  back  the  sums  paid  by  them  in 
excess  of  those  mentioned  in  stat.  8  &  9  VtcL  c.  civ. 
5.  19.  upon  all  the  packages  of  goods,  whether  exceeding 
or  not  500  lbs.  weight  each,  then  the  arbitrator 
assessed  the  amount  which  the  plaintiffs  were  entitled 
to  recover  in  respect  of  this  head  of  claim  at  the  sum  of 
57/.  38.  But  if  the  Court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  receive  back  the  sums  so  paid  by 
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them  in  excess  upon  sach  only  of  the  packages  of  goods 
as  ex(»eded  500  lbs.  weight  each^  then  he  assessed  the 
amoant  which  the  plaintiffs  were  so  entitled  to  recover 
at  the  snm  of  27/.  Us.  6c/. 

The  second  claim  of  the  plaintiffs  was  to  recoyer 
back  certain  sums  which,  in  addition  to  the  charges  for 
carnage  from  station  to  station,  they  had  paid  to  the 
defeadants  for  the  collection  and  delivery  of  divers  par- 
cels forwarded  by  the  plaintifis  by  passenger  and  van 
traios  on  the  defendants'  railway  under  the  following 
cwnmutances. 

In  November,  1855^  the  defendants  published  a 
bill  containing  a  scale  of  charges  at  which  parcels 
vonld  be  conveyed  on  the  Brutal  and  Exeter  RaiU 
way  hj  ordinary  passenger  trains,  and  by  van  trains. 
This  bill  (a  copy  of  which,  marked  B.,  accompanied  the 
case)  purported  to  be  a  scale  of  parcel  charges  to  or 
from  any  station  on  the  railway,  including  collection 
and  delivery  within  certain  limits,  if  delivered  by  the 
Company's  appointed  agent,  and  contained  the  following 
elates  for  parcels  forwarded  by  ordinary  passenger 
trains. 
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SgCoeeedlni; 

4  lb. 

lib. 

3  lbs. 

71b& 

14  lbs. 

21  lbs. 

28  lbs. 

42Ibe. 

56  lbs. 

84  lbs. 

112  lbs. 

Ctan*    -   . 

0  4 

9.d. 

0  6 

M.d. 

0  7 

0  9 

M.  d, 

0  10 

8.d. 

1  2 

t.d. 

1  6 

M.d. 

I  9 

M.d, 
20 

:d. 
2  G 

t.d. 
3  0 

One  penny  to  be  charged  for  every  additional  four  pounds, 
and  all  fractional  parts  to  be  charged  as  four  pounds. 
The  bill  also  contained  similar  scales  of  charges  for 
parcels  forwarded  by  van  trains,  a  slight  difference  being 
made  in  such  charges  according  as  the  distances  exceeded 
or  not  forty  miles.  By  a  subsequent  bill,  published  by 
the  defendants  in  December,  1855  (a  copy  of  which. 
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marked  C.^  accompanied  the  case),  a  reduction  was  made 
in  the  van  parcel  charges  with  regard  to  certain  articles 
mentioned  in  such  bilL  Such  reduced  charges^  however^ 
continued  to  include  collection  and  deliyery  in  the  same 
manner  as  the  charges  under  the  first  bill.  From 
December,  1855,  to  the  commencement  of  the  present 
action,  the  two  scale  bills  above  mentioned  continued 
to  be  in  force,  and  to  regulate  the  chaises  for  all 
parcek  forwarded  by  passenger  or  van  trains  on  the 
defendants'  railway. 

On  divers  days  between  the  14th  May,  1856,  and  the 
16th  February,  1859,  both  inclusive,  the  plaintifis,  in 
the  course  of  their  business  as  carriers,  forwarded  firom 
Bristol,  by  passenger  and  van  trains  on  the  Bristol  and 
Exeter  Railway,  parcels  of  goods  which  were  consigned 
to  their  agents  residing  at  various  towns  and  places  on 
the  line  of  the  railway  for  delivery  by  such  agents. 
On  all  such  occasions  the  parcels  in  question  were  col- 
lected by  the  plaintiffs  from  their  customers  in  Bristol, 
and  were  taken  by  them  with  their  own  horses,  carts 
and  servants  to  the  railway  station  there,  from  whence 
they  were  forwarded  to  some  other  station  on  the 
railway.  On  other  occasions  during  the  same  period 
the  plaintiffs'  agents,  residing  at  Exeter  and  other  places 
on  the  line  of  the  Bristol  and  Exeter  Railway,  forwarded 
thence  by  passenger  and  van  trains  to  the  plaintiffs  at 
Bristol  parcels  of  goods  for  delivery  in  Bristol.  On  all 
such  last  mentioned  occasions  the  parcels  were  received 
by  the  plaintiffs  at  the  railway  station  at  Bristol,  and 
from  thence  deUrered  by  them,  in  their  own  carts  and 
vans,  to  the  parties  in  Bristol  to  whom  they  were  directed. 

The  sums  paid  by  the  plaintiffs  to  the  defendants  for 
the  carriage  on  the  railway  of  all  the  above  mentioned 
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parcds  which  were   so  respectively  forwarded  and  re- 
ceiTed  by  the  plaintiffs  as  aforesaid  included^  in  accord- 
ance with  the  rates  fixed  by  the  said  scale  bills^  charges 
for  collection  and  delivery  in  Bristoly  though  such  ser- 
vices were  not  in  fact  performed  by  the  defendants  for  the 
plaintifi.  These  snms^  however,  were  always  paid  by  the 
plamti&  under  protest,  and  they  claimed  to  deduct  and 
reoorer  back  so  much  of  the  sums  paid  by  them  in 
respect  of  each  of  the  above  mentioned  parcels  as  was 
equiTalent  to  a  reasonable  charge  for  the  collection  or 
d^very  in  Bristol  (according  to  the  circumstances)  of 
eadi  of  those   parcels.    Evidence  with  regard  to  the 
amoant  of  such  reasonable  charge  for  collection  and 
ddiyery  in  Bristol  was  adduced  before  the  arbitrator. 

If  the  Court  should  be  of  opinion  that  the  plain- 
tife  were  entitled  to  recover  in  respect  of  this  head  of 
daim,  then  he  assessed  the  amount  which  the  plaintiffs 
were  80  entitled  to  recover  at  2/.  14».  OA 

The  third  claim  of  the  plaintiffs  was  to  recover  back 
the  sums  paid  by  them  to  the  defendants  for  the  carriage 
of  certain  goods  called  "  Manchester  packs'*  from  Bristol 
to  Exeter,  and  of  goods  of  every  kind  (except  tea  and 
tobacco)  firom  Bristol  to  Bridgewater,  in  excess  of  the 
sums  charged  by  the  defendants  to  other  persons  for 
the  carriage  of  the  like  goods  from*  and  to  the  same 
places  respectively,  under  the  circumstances  hereinafter 
mentioned. 

A  considerable  traffic  in  the  goods  called  Manchester 
packs  has  always  existed  between  Manchester  and  Exeter. 
The  mode  of  conveyance  of  these  goods  is  by  the  Mid- 
fewi  Eailway  firom  Manchester  to  Bristol,  and  firom 
the  latter  place  by  the  defendants'  railway  to  Exeter, 
'^S^ft^Xalion  of  The  Midland  Railway  Company  at  Bris- 
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tol  is  at  some  little  distance  from  the  station  of  the 
defendants'  Company  at  the  same  place,  and  the  charge 
made  to  the  public  by  The  Midland  Railway  Company 
for  the  carriage  of  Manchester  packs  from  Manchester  to 
Bristol^  daring  the  period  to  which  the  present  daim 
referred,  was  30s.  per  ton,  including  delivering  to  the  de- 
fendants at  their  station  at  Bristol,  or  2Ss.  6d.  from 
Manchester  to  the  station  of  The  Midland  Railway  Com- 
pany at  Bristol;  an  allowance  of  \s.  6d.  being  made  by 
the  last  mentioned  Company  to  those  consignees  of 
the  goods  at  Bristol  who  were  willing,  at  their  own 
expence,  to  cart  the  goods  from  the  station  of  2%tf  Mid- 
land Railway  Company  at  Bristol  to  the  defendants' 
station  at  the  same  place.  During  the  years  1856, 
1857  and  1858,  divers  quantities  of  the  above  men- 
tioned goods  were  consigned  by  certain  tradesmen 
and  others  at  Manchester  to  the  plaintiffs  at  Bristol 
for  the  purpose  of  their  being  forwarded  by  the 
plaintiffs,  as  common  carriers,  to  persons  residing 
in  Exeter.  These  goods  were  usually  received  by  the 
plaintiffs  at  the  station  of  The  Midland  Railway  Com- 
pany  at  Bristol,  and  carted  thence  by  them  to  the 
station  of  The  Bristol  and  Exeter  Railway  Company, 
the  plaintiffs,  in  such  cases,  paying  to  The  Midland 
Railway  Company  'the  sum  of  28*.  6d.  per  ton  for  the 
carriage  of  the  goods.  In  some  instances  the  goods  so 
consigned  to  the  plaintiffs  were  delivered  by  The  Mid- 
land Railway  Company  at  the  defendants'  station  at 
Bristol,  and  in  all  such  cases  the  plaintiffs  paid  to  Tlie 
Midland  Railway  Company  the  sum  of  30*.  per  ton  for 
the  carriage  and  delivery  of  the  goods  fit>m  the  station 
of  The  Bristol  and  Exeter  Railway  Company  at  Bristol 
The  goods  iu  question  were  forwarded  on  the  defendants' 
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nulway  by  the  plauitifib  to  their  agents  at  Exeter,  who 
leceiTed  them   at    the    railway  station  there,   and  at 
Ihe  same  lime  paid    to   the   defendants   the  charges 
demanded  by   them    for   the   carriage   of   the    goods, 
snuh  charges  amounting  to  the  sum  of  22s,  6d.  per  ton. 
Dming  the  same  period  the  defendants  also,  as  com- 
mon carriers,  were  in  the  habit  of  receiving  from  The 
MUdlaaid  Raiboay  Company,  and  transmitting  by  their 
own  laSway  to  Exeter,  Manchester  packs,  which  were 
consigned  by  tradesmen  and  others  at  Manchester  to 
persona  residing  in  Exeter,    These  goods  were  forwarded 
fipom  Manchester  to  the  care  of  Wall,  the  defendants' 
agent  at  Bristol,  and  were  received  by  him  at  the  station 
of  The  Midland  Railway  Company  at  that  place,  and 
thence  carted  by  him  to  the  defendants'  •  station  there, 
for  transmission  on  the  railway  to  Exeter.     For  the  ser- 
rices  so  performed  by  the  defendants'  agent  in  Bristol, 
it  appeared  that,  pursuant  to  arrangement  between  The 
Midland  RaHicay   Company  and   the  defendants,   TTie 
MuBand  Railway  Company  allowed  to  the  defendants  a 
larger  deduction  than  the  sum  of  Is.  6d.  from  the  full 
diargc  of  30*.  per  ton  above  mentioned.     From  the  de- 
fendants' station  at  Bristol  the  last  mentioned  goods 
were  forwarded  on  the  defendants'  railway  to  Exeter, 
and  fliere  delivered  by  the  defendants,  or  their  agents, 
to  the  persons  in  Exeter  to  whom  they  were  addressed, 
such  persons,  at  the  same  time,  paying  to  the  defendants 
the  through  charges  for  the  carriage  of  the  goods  from 
Manchester  to  Exeter,  amounting  to  the  sum  of  5ls.  Sd. 
per  ton,  which  sum  included  the  charge  for  delivery 
in  Exeter.     The   charges  so  made  by  the  defendants 
(after  deducting  those  due  from  the  defendants  to  The 
Midland  Railway  Company  at  the  rates  charged  by  the 
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Company  to  the  public)  did  not  exceed^  in  respect  of  the 
carriage  from  the  defendants'  station  at  Bristol  to  Exeter, 
the  sum  of  21#.  Sd.  per  ton,  including  delivery  in  Exeter. 
Prior  to  and  since  the  commencement  of  the  year 
1856,  the  rates  which  the  defendants  professed  to  charge 
for  the  carriage  of  goods  from  Bristol  to  Bridgewater  by 
the  ordinary  goods  trains  were  6«.  %d.  per  ton  for  first 
class  goods,  8«.  4cf.  per  ton  for  second  class  goods,  12^.  6dl 
per  ton  for  third  class  goods,  and  I65.  8^.  for  fourth 
class  and  fifth  class  goods  respectively,  which  said  several 
rates  of  charge  were  for  the  carriage  of  goods  from  station 
to  station  only. 

Notwithstanding  the  rates  at  which  the  defendants 
professed  to  carry  as  above  mentioned,  the  defendants, 
throughout  the  years  1856,  1857,  1858  and  1859,  car- 
ried goods  of  every  kind  (except  tea  and  tobacco)  for 
certain  tradesmen  and  other  persons  at  Bridgewater  (not 
being  carriers),  by  the  ordinary  goods  trains,  from  the 
railway  station  at  Bristol  to  the  respective  premises  of 
such  tradesmen  and  others  at  Bridgewater,  at  an  uniform 
rate  of  6«.  per  ton  for  all  kinds  of  goods,  including  the 
charge  for  delivery  in  Bridgewater.  Those  tradesmen 
and  others  for  whom  the  defendants  carried  at  the  above 
rate  had,  prior  to  the  year  1856,  been  in  the  habit  of 
receiving  by  water  from  Bristol  some  of  the  goods  which 
they  required  to  be  sent  from  that  place  to  Bridgewater. 
And  the  consideration  for  the  defendants  consenting  to 
carry  for  such  tradesmen  and  others,  at  the  rate  of  6*. 
per  ton,  was  an  agreement  (usually  a  verbal  one  only), 
by  such  persons  respectively,  that  they  would  in  future 
have  all  goods  which  they  might  require  to  be  sent  to 
them  from  Bristol  conveyed  by  the  defendants'  railway 
instead  of  by  water.     And  such  agreements  were  in  fact 
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perfonned  by  the  persons  by  whom  they  were  made. 
The  amount  of  goods,  howeirer^  which  each  of  such  persons 
forwarded  on  the  defendants'  railway  in  the  course  of 
the  jear  was  small  compared  with  the  amoimt  of  goods 
annually  forwarded  by  the  plaintiffs  on  that  railway. 
From  time  to  time  during  the  years  above  mentioned 
the  plamtifib^  in  the  course  of  their  business  as  carriers, 
forwarded  by  goods  trains  on  the  defendants'  railway, 
from  the  station  at  Bristol  to  Bridgetoater,  large  quan- 
tities of  goods  (other  than  tea  and  tobacco),  for  all  of 
which  the  defendants  demanded,  and  the  plaintiffs  paid, 
the  full  rates  of  carriage  first  above  mentioned.  On 
the  arrival  of  all  such  goods  at  Bridgewatcr  they  were 
receired  by  the  plaintiffs  or  their  agents  at  the  station 
»t  Biidgewater,  and  by  them  delivered  at  their  own 
eipence  to  the  parties  for  whom  they  were  intended. 

As  soon  as  the  plaintiffs  became  aware  that  the  de- 
fendants carried  from  Bristol  to  Exeter,  and  from  Bristol 
to  Bridgewater,  for  other  persons  at  lower  rates  than 
were  charged  to  the  plaintiffs,  they  applied  to  the  defend- 
ants to  be  placed  on  the  same  footing  as  those  other 
persons  with  regard  to  the  rates  of  carriage  for  like 
goods  forwarded  by  them  from  and  to  the  same  places 
respejtively.  But  the  defendants  always  refused  to 
inake  the  same  or  any  reduction  of  their  rates  in  favour 
of  the  plaintiff. 

If  the  Coiurt  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  back  from  the  defendants  the 
sums  charged  to  and  paid  by  them  for  the  carriage  of 
the  goods  above  mentioned  from  Bristol  to  Exeter,  and 
from  Brislcl  to  Bridgewafer,  in  excess  of  the  sums 
charged  to  and  paid  by  the  other  persons  mentioned 
for  the  carriage  of  like  goods  from  and  to  the  same 
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places  respectively,  under  the  above  circumstances,  then 
the  arbitrator  assessed  the  amount  which  the  plaintiffs 
were  so  entitled  to  recover  at  the  sum  of  20Z.  10s. 

The  fourth  claim  of  the  plaintiff  wajB  to  recover 
back  from  the  defendants  certain  alleged  overcharges 
for  the  carriage  of  the  plaintiffs'  goods  from  Bristol  to 
Exeter  and  from  Bristol  to  Bridgewater,  the  circum- 
stances connected  with  such  overchai^es  being  precisely 
similar  to  those  stated  under  the  last  head  of  claim,  with 
the  addition  of  the  following  fact  which  the  arbitrator 
found;  viz.  that  all  'the  items  of  charge  to  which  the 
present  claim  related,  besides  being  (as  was  alleged 
imder  the  last  head)  in  excess  of  the  sums  charged  by 
the  defendants  to  other  persons  for  the  carriage  of  like 
goods  under  the  same  circumstances,  were  in  excess  of 
the  rates  mentioned  in  stat.  8  &  9  Vict  c.  civ.  s.  19.  *  And 
hence  the  plaintiffs  sought  to  recover  the  overcharges 
included  in  the  present  claim,  as  well  upon  this  latter 
groxmd  as  upon  the  ground  relied  on  and  stated  under 
the  last  head. 

If  the  Court  should  be  of  opinion  that,  upon  the 
ground  already  stated  under  the  last  head,  the  plaintiffs 
were  entitled  to  succeed,  the  other  ground  would  become 
immaterial ;  and  in  that  case  the  arbitrator  assessed  the 
amount  which  the  plaintiflfe  were  entitled  to  recover  in 
respect  of  the  present  claim  at  the  sum  of  38/.  But  if 
the  Court  should  be  of  opinion  that  the  plaintiff  were 
not  entitled  to  recover  upon  the  ground  stated  under 
the  last  head,  but  that  they  were  entitled  to  recover  so 
much  of  the  sums  paid  by  them  for  the  carriage  of  the 
goods  as  exceeded  the  rates  mentioned  in  stat.  8  &  9  Vict 
c.  civ.  s.  19.,  then  the  arbitrator  assessed  the  amount 
which  the  plaintiffs  were  so  entitled  to  recover  at  the 
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gum  of  152.  Zs.  2d.  or  BZL  9«.  2d.y  according  as  the  Court 
skuld  be  of  opinion  tliat  that  section  applies  to  all 
packages  of  goods^  wlietlier  exceeding  or  not  500  lbs. 
Teight  each,  or  only  to  such  packages  as  exceed  500  lbs. 
veigkt  each. 

The  fifth  daim  of    the  plaintiffs  related  to  certain 

sams  which  the  plaintifiEs  sought  to  recover  back^  upon 

the  ground  of  a  different  mode  of  charging  having  been 

adopted  by  the    defendants  when   several  parcels  or 

packages  of  goods  of  the  same  nature  were  delivered  at 

the  same  time  by  the  plaintiffs  to  the  defendants  to  be 

carried,  and  when  such  several  parcels  or  packages  were 

ddiiered  by  one  of  the  public ;  the  plaintiffs  in  such 

case  being  charged  npon  each  parcel  separately,  and  not 

^u  the  a^r^ate  weight,  according  to  the  defendants' 

Bcale  bills,  as  the  public  were  charged. 

The  mode  of  charging  for  goods  carried  on  the  railway 
which  had  been  adopted  by  the  defendants,  and  had  been 
in  force  since  the  5th  November ^  1855,  is  the  following. 
For  the  purpose   of   more   conveniently   making  the 
chajges  for  the  carriage  of  goods  on  the  railway,  all 
goods  are  divided  by  the  defendants  into  five  classes, 
the  class  to  which  each  description  of  goods  belongs 
being  shewn  by  a  printed  alphabetical  list  or  classifica- 
tion of  goods,  which  refers  each  of  the  goods  therein 
mentioned  to  a  particular  class.     In  addition  to  this 
list,  the  defendants,  acting  under  the  powers  given  in 
their  Acts,  published  two  scale  bills.     One  of  these, 
called  «  The  Local  Goods  and  Cattle  Rates  BOl,"  shews 
the  charge  for  goods  in  each  class  to  be  made  per  ton, 
and  80  in  proportion,  for  carrying  goods  from  any  one 
«tation  to  any  other  station  on  the  said  railway.     The 
^ttigea  fixed  by  this  bill  are,  for  convenience,  herein- 
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after  called  the   "  tonnage  rates."     The  other  of  the 
scale  bills  furnishes  a  scale  for  ascertaining  the  charges 
to  be  made  on  packages  or  parcels  not  exceeding  500  lbs. 
weight  each^  which^  for  convenience^  are  hereinafter  called 
the  "parcels  rates/'    These  parcels  rates  are  greater 
in  amount  than  the  tonnage  rates.    As  a  general  nde^ 
also^  the  rates  of  charge  for  parcels  weighing  fractional 
parts  of  500  lbs.  diminish  as  the  weights  of  the  parcels  in- 
crease.  Whenever  any  of  the  public  (not  being  carriers) 
brought  and  delivered  at  one  time  a  number  of  separate 
parcels  or  packages  to  the  defendants  to  be  carried,  if 
they  all  contained  goods  of  the  same  kind  or  description 
(such  as  drugs  or  drapery),  and  were  addressed  to  the 
same  party,  the  defendants  were  in  the  habit  of  charg- 
ing them  in  the  aggregate  according  to  the  parcels  rates 
where  the  aggregate  weight  did  not  exceed  500  lbs., 
and  according  to  the  lower  or  tonnage  rates  where  the 
aggregate  weight  exceeded  500  lbs.     Whereas  if  the 
plaintiffs  brought  a  number  of  separate  parcels  or  pack- 
ages of  the  same  kind  to  the  defendants  to  be  carried, 
which  (though  addressed  also  to  the  different  ultimate 
consignees  for  whom  they  were  intended)  bore  a  sepa- 
rate address  to  the  plaintiffs,  and  at  the  end  of  the 
journey  were  received  by  them  or  their  agents  from  the 
defendants,  the   defendants  charged  the  plaintiffs  for 
each  parcel  or  package  separately.     If  (as  occasionally 
happened),  amongst  a  number  of  separate  packages  so 
brought  by  the  plaintiffs  to  the  defendants  to  be  carried, 
two  or  more  of  the  same  kind  were  found  to  be  ad- 
dressed to  the  same  ultimate  consignee,  the  defendants 
aggregated  those  which  were  so  addressed  to  the  same 
ultimate  consignee,  but  refused  to  aggregate  the  others. 
In  accordance  with  the  above  mode  of  charging  pur- 
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sued  by  the  defendants^  the  arbitrator  found  that^  on 
\wo\is  days  between  the  6th  Janiuify,  1856,  and  the 
commencement  of  this  action,  the  plaintifiEB  brought 
and  ddiYered  to  the  defendants,  to  be  carried  aa  afore- 
said, divers  packages  of  goods  of  the  same  kind,  but 
always  at  the  same  time*  These  packages  were  all 
addiessed  to  the  plaintiffs,  but  were  intended  for  diffe- 
lent  ultimate  consignees,  whose  names  and  addresses 
were  also  to  be  found  on  the  packages,  though  such 
names  and  addresses  were  usually  concealed  by  the 
pbuntifib'  address,  which  was  pasted  over  them.  Upon 
eadi  occasion  the  defendants  demanded,  and  the  plain- 
tifi  paid,  a  separate  chaise  for  each  of  the  packages  so 
brought  by  the  plaintiffs,  the  total  amount  of  which 
separate  charges  exceeded  the  sum  which  the  charge 
&r  such  packages  would  have  amounted  to  if  the  same 
bad  been  a^r^ated  and  charged  for  at  the  rates  men- 
tioned ia  the  defendants'  sode  bills  respectively.  When 
tbe  plaintiffs  complained  to  the  defendants  (as  they 
from  time  to  time  did)  of  the  above  mode  of  charging, 
tbe  defendants  assigned  no  other  reason  than  the  fact 
of  such  separate  packages  being  intended  for  different 
ultimate  consignees.  Under  these  circumstances  the 
plainti&  sought  to  recover  back,  as  overcharges,  the 
diffierenoe  between  the  smns  which  they  paid  for  the  car- 
riage of  those  packages  of  goods  respectively,  according 
to  the  above  mode  of  charging,  and  the  simis  which 
they  wotdd  have  paid  for  such  carriage  if  those  packages 
l>ad  been  charged  on  the  aggregate  weight  according  to 
the  defendants  scale  bills. 

I!  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  ao  entitled  to  recover,  then  the  arbitrator  assessed 
>^fc  moMt  under  this  head  of  claim  at  6/.  lis.  2d. 
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Tbe  sixth  claim  of  the  plaintiffs  related  to  a  precisely 
similar  set  of  overcharges  with  those  complained  of  and 
stated  under  the  last  head^  with  this  difference  orAj,  viz. 
that  the  amoxmt  of  charges  paid  by  the  plaintiffs  upon 
each  occasion  for  such  separate  packages  of  goods 
(though  not  exceeding  the  rates  mentioned  in  the  de- 
fendants' scale  bills)  exceeded  the  sum  to  which  the 
charge  for  such  goods  (if  aggregated)  would  have  been 
limited  by  stat.  8  &  9  Vict.  c.  dv.  s.  19. 

If^  upon  the  grounds  stated  under  this  and  the  pre- 
ceding head  of  claim^  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  entitled  to  recover  back  so  much 
of  the  sums  paid  by  them  in  respect  of  (liose  separate 
packages  of  goods  as  exceeded  the  sums  limited  by  stat. 
8  &  9  Fict  c.  civ.  *.  19.  for  the  carriage  of  such  goods 
respectively  when  aggregated/  then  the  arbitrator  as- 
sessed the  amount  which  the  plaintiffs  were  so  entitled  to 
recover  at  2/.  3^.  or  1/.  15s.  5d.,  according  as  the  Court 
should  be  of  opinion  that  that  19th  section  appUes  to 
all  packages  of  goods^  whether  exceeding  or  not  500  lbs. 
weight  each^  or  only  to  such  packages  as  exceed  500  lbs. 
weight  each. 

The  seventh  claim  of  the  plaintifls  was  to  recover 
certain  alleged  overcharges  by  the  defendants  beyond 
the  amounts  which  ought  to  have  been  charged  by  them 
for  the  carriage  of  the  plaintiffs'  goods  according  to  the 
rates  expressed  in  the  defendants'  scale  bills.  The 
nature  of  which  scale  bills^  and  the  circumstances  under 
which  they  were  respectively  published  by  the  defend- 
ants^ have  been  already  stated  under  the  fifth  head  of 
claim. 

It  was  proved^  on  behalf  of  the  plaintifis,  that^  on 
various  occasions  since  the  publication  of  those  scale 
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ISBs,  the  plaintiffs  brouglit  and  delivered  goods  to  the 
drfendants  to  be  conveyed  by  the  ordinary  goods  trains^ 
for  the  conveyance  of  which  goods  the  defendants  de- 
manded, and  the  plaintiffs  paid,  sums  exceeding  the 
ntes  specified  in  the  scale  bills.  These  sums  were,  in 
aome  instances^  demanded  by  the  defendants'  servants 
thioiigh  mistake;  in  other  instances,  the  demand  was 
made  intentionally :  and  the  plaintiffs  paid  the  sums 
demanded  under  the  circumstances  of  compulsion  here- 
inbefore mentioned. 

If  the  Court  should  be  of  opinion  that  the  plaiutiffs 
were  entitled  to  recover  those  overcharges  under  the 
eircumstances  above  mentioned,  then  the  arbitrator  as- 
sessed the  amount  of  such  overcharges  at  8/.  ISs,  Sd. 

The  sums  which  the  plaintiffs  claimed  to  recover  back 
from  the  defendants,  as  overcharges  under  the  seven 
several  heads  of  claim  above  stated,  were  all  distinct 
sums,  and  were  sought  to  be  recovered  upon  separate 
and  independent  grounds. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  the  whole  of  the  sums  so  assessed 
by  the  arbitrator  imder  the  above  several  heads  respect- 
ively, or  any  one  or  more  of  such  sums,  then  the  arbi- 
trator directed  that  a  yerdict  be  entered  for  the  plaintiffs 
for  the  total  amount  of  such  sums  or  sum  upon  the 
issue  joined  on  the  plea  of  Never  indebted,  so  far  as 
roch  issue  related  to  money  received  by  the  defendants 
for  the  use  of  the  plaintiffs,  and  that,  as  to  the  residue 
of  that  issue,  a  verdict  be  entered  for  the  defendants. 

In  addition,  however,  to  the  above  mentioned  grounds, 
upon  which  the  plaintiffs  sought  to  recover,  in  any  event, 
the  sums  assessed  by  the  arbitrator,  under  the  above 

several  heads  of  claim  respectively,  the  plaintiffs  con- 
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tended  that  they  were  entitled  to  recover  the  entire 
amount  of  overcharges  claimed  by  them^  upon  the  fol- 
lowing ground^  viz.^  that  the  defendants  had^  during  the 
whole  period  over  which  the  plaintiff'  claim  extended, 
omitted  to  set  up  or  affix  boards  containing  lists  of  the 
several  rates  or  tolls  appointed  by  them  to  be  taken^  as 
required  by  stat.  6  fc  7  fF.  4.  c.  xxxvi. 

By  that  Act^  which  is  the  Company's  Act  of  incor- 
poration^  the  defendants  were  authorized  to  charge  and 
take  for  the  conveyance  of  goods  on  the  railway  the 
several  rates  and  tolls  mentioned  in  the  Act. 

And  sect.  188  enacted  that  the  Company  should  cause 
to  be  painted  on  boards^  and  to  be  affixed  and  continued, 
and  renewed  as  often  as  the  same  should  be  obUterated 
or  defaced,  to  or  upon  every  toll-house  or  building  at 
which  any  of  the  rates  or  tolls  by  that  Act  authorized 
should  be  collected  or  received^  in  some  conspicuous 
place^  in  large  and  legible  characters,  an  account  or  list 
of  the  several  rates  and  tolls  which  the  Company  should, 
&om  time  to  time,  direct  and  appoint  to  be  taken,  and 
which  should  be  payable  by  virtue  of  that  Act ;  and,  in 
case  any  owner  or  master  of  or  person  having  or  assist- 
ing in  the  charge  of  any  carriage  passing  upon  the 
railway,  or  any  collector  of  the  rates  or  toUs  aforesaid, 
should^  after  and  whilst  such  account  or  list  should  be 
affixed  as  aforesaid,  demand  or  take  more  than  the 
amount  thereon  specified,  such  owner,  master,  collector, 
or  other  person  as  aforesaid  should  forfeit  and  pay  any 
sum  not  exceeding  5/.  for  every  such  offence. 

And  sect.  189  further  enacted  that  it  should  not  be 
lawful  for  the  Company  to  demand  or  take  any  rates  or 
tolls,  for  or  in  respect  of  any  article,  matter,  or  thing,  or 
any  carriage,  passenger  or  cattle,  carried  or  conveyed 
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upon  or  along  the  railway,  except  during  the  time  that 
tlie  boaid  should  be  a£Sxed  as  aforesaid. 

Stat  8  &  9  Fict  c.  dv.,  which  received  the  Boyal 
Assent  on  the  31st  July,  1845^  after  reciting  stat.  6  &  7 
W.  4.  c  xxxri.  and  certain  other  Acts  relating  to  the 
Bristol  and  Exeter  Hailwav,  enacts^  in  sect.  2,  that  all 
the  proTifflonSy  matters,  and  things,  contained  in  the 
ledted  Acts  relating  to  the  Bristol  and  Exeter  Railway, 
or  any  of  them,  so  far  as  the  same  are  unrepealed, 
and  except  such  as  expired  by  effluxion  of  time,  or 
are  inapplicable  to  that  Act,  or  inconsistent  with  or 
prarided  for  by  The  Lands  Clauses  Consolidation  Act, 
or  vith  or  by  such  of  the  clauses  and  provisions  of  The 
Railway  Clauses  Consolidation  Act  as  are  made  appli- 
cable to  that  Act,  shall  extend  to  that  Act,  and  to  the 
lerenl  purposes  and  things  thereby  authorised,  as  fully 
and  effectually  as  if  the  same  provisions,  matters,  and 
things  had  been  re-enacted  in  that  Act  with  reference 
to  the  objects  and  purposes  thereof. 

By  sect.  19  the  charges  which  the  defendants  were 
tathorized  to  take  for  the  conveyance  of  goods  on  the 
nQway  were  limited  to  the  sums  mentioned  in  that 
Bection* 

The  plaintiffs  contended  that  the  provisions  of  stat 
6  &  7  fT.  4.  c,  xxxvi.,  with  reference  to  boards  contain- 
ing lists  of  the  rates  and  tolls  authorized  to  be  taken 
by  that  Act,  apply  equally  to  the  several  rates  or  sums 
mentioned  in  stat.  8  &  9  Vict  c.  civ.  *.  19. 

The  whole  of  the  plainti£&'  claim,  under  the  last 
oonnt  of  the  declaration,  arose  since  the  passing  of 

the  last  mentioned  Act.    The  defendants  never,  since 

the  passing  of  that  Act,    set   up   or   afi&xed    boards 
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containiiig  such  Usts  or  accounts  as  are  mentioned  in 
stat.  6  &  7  fT.  4.  c.  xxxvi.  s,  188. ;  and  upon  this  ground 
the  plaintiffs  sought  to  recover  the  whole  amount  of 
overcharges  claimed  by  them,  amounting  to  the  sum  of 
160/. 

If  the  Court  should  he  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  the  amount  claimed  by  them^ 
then  the  arbitrator  directed  that  a  verdict  be  entered 
for  the  plaintiffs  for  160i,  in  lieu  of  the  amount  before 
directed  to  be  entered  for  them  upon  the  issue  joined  on 
the  plea  of  Never  indebted^  so  far  as  the  same  related 
to  money  received  by  the  defendants  to  the  use  of  the 
plaintiffs ;  and  that^  as  to  the  residue  of  such  issue^  a 
verdict  be  entered  for  the  defendants.  If  the  Court 
should  be  of  opinion  that  the  plaintiffs  were  not  entitled 
to  recover  the  last  mentioned  claim  of  160/..,  nor  the 
sums  assessed  by  the  arbitrator  under  the  foregoing 
heads  of  claim  respectively,  or  any  of  them,  then  the 
arbitrator  directed  the  verdict  upon  the  issue  joined  on 
the  plea  of  Never  indebted  to  be  entered  for  the  defend- 
ants, &c. 

The  following  was  the  form  of  the  forwarding  note 
accompanying  the  award,  and  marked  A.  It  contained 
sixteen  conditions,  but  it  is  unnecessary  to  set  out  any 
except  the  4th. 

"A. 


Entered 


"  FoRWARDiNO  Note. 
Station 


18 


"  To  Tfie  Bristol  and  Exeter  Railway  Company. 
^  Receive  for  transit  as  per  address  and  particulars 
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on  this  Note  the  undermentioned  Goods  on  the  Condi- 
tions stated  on  the  other  side. 

"  Sender 


1861. 


Weight. 


TODB. 


q«L 


Amount. 


Carton 

V. 

Bristol 

and 
Exeter 

Railway 
Company. 


''  Oatwards  Porter 


"  Tke  Bristol  and  Exeter  Railway  Company  give  public 
notice." 

"4Uily.  That  they  will  not  be  answerable  for  the  loss 
of  or  for  damage  to  any  goods  arising  from  fire^  civil  com- 
motion, tempest,  or  act  of  God,  nor  for  loss,  detention  or 
damage  of  wrappers,  boxes,  or  returned  empties  of  any 
description,  nor  for  any  goods  put  into  returned  wrappers, 
boxes,  or  empties,  nor  for  any  goods  left  until  called  for 
or  to  order,  or  left  or  warehoused  for  the  convenience  of 
the  parties  to  whom  they  are  consigned,  nor  for  the  loss 
detention  or  damage  of  any  package  insuflBciently  or  im- 
properly packed,  marked,  directed  or  described,  or  con- 
taining variety  of  articles  liable  by  breaking  to  damage  each 
other,  nor  for  leakage  arising  from  bad  casks  or  cooper- 
age, nor  for  damage  to  cast  iron  work,  furniture  or  other 
goods  of  a  sUght  construction.  And  they  give  notice  that 
no  clwm  for  damage  will  be  allowed  unless  made  within 
three  days  after  the  delivery  of  the  goods,  nor  for  loss 
mjless  made  within  three  days  of  the  time  that  they 

*onld  be  delivered.'' 

"  1st  March,  1857.*' 
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It  is  likewise  unnecessary  to  set  out  B.  and  C.^  the 
scales  of  parcels  charges  annexed  to  the  award. 


Gabton 

V. 

Bristol 

E  *°*BB  ^^®  ^*®®  ^^  ai^ed,  on  the  30th  April  and  8d  May : 

RaUway       before  Cockburn  C.  J.,  Crompton,  Hill  and  Blackbvm  Js. 

Company.  * 

Colliery  for  the  plaintiffs.  With  respect  to  the 
first  count.  The  defendants  are  common  carriers,  and 
as  such  are  bound  to  carry  all  goods  brought  to  them 
to  be  carried^  without  requiring  any  special  agreement 
to  be  signed  by  the  senders ;  provided  of  course  that 
they  have  room  for  the  goods,  that  the  price  of  the  car- 
riage is  tendered,  and  that  the  goods  are  such  as  they 
are  in  the  habit  of  carrying :  Coggs  v.  Bernard  (a),  WyU 
V.  Pichford  {b\  Johnson  v.  The  Midland  Railway  Com- 
pany (c).  They  act  as  common  carriers  so  far  as  the 
bulk  of  mankind  is  concerned,  but  they  seek  to  impose 
certain  special  conditions  on  persons  who,  like  the  plain- 
tiffs, use  the  railway  as  carriers;  and  the  arbitrator 
has  not  found  any  reason  to  justify  their  making  such  a 
difference.  The  other  side  will  rely  on  The  Railway  and 
Canal  Traffic  Act,  17  &  18  Vict  c.  31.  Sect.  2  enacts: 
"  Every  railway  company,  canal  company,  and  railway 
and  canal  company,  shall,  according  to  their  respective 
powers,  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic  upon  and  from 
the  several  railways  and  canals  belonging  to  or  worked 
by  such  companies  respectively,  and  for  the  return  of 
carriages,  trucks,  boats,  and  other  vehicles,  and  no  such 
company  shall  make  or  give  any  undue  or  unreasonable 
preference  or  advantages  to  or  in  favour  of  any  parti- 


(a)  2  Ld.  Baym.  909.  (b)  S  M.  4- W.  443. 

(c)  4  Rrch.  367. 
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cular  penon  or  oompany,  or  any  particular  description 
of  traffic,  in  any  respect  whatsoever^  nor  shall  any  such 
eompany  subject  any  particular  person  or  company,  or 
any  particular  description  of  traffic,  to  any  undue  or 
unzeasonable  prejudice  or  disadyantage  in  any  respect 
wbatsoerer;    and  every   railway  company  and  canal 
oumpany  and  railway  and  canal  company  having  or 
workiDg  railways  or  canals  which  form  part  of  a  conti* 
miaos  line  of  railway  or  canal  or  railway  and  canal 
communication,  or  which  have  the  terminus,  station,  or 
wharf  of  flie  one  near  the  terminus,  station,  or  wharf  of 
ilte  other,  shall  afford  all  due  and  reasonable  facilities 
fiir  receiving  and  forwarding  all  the  traffic  arriving  by 
one  of  such  railways  or  canals  by  the  other,  without 
any  unreasonable  delay,  and  without  any  such  prefer- 
eaee  or  advantage,  or  prejudice  or  disadvantage,  as 
afimnid,  and  so  that  no  obstruction  may  be  offered  to 
At  public  desirous  of  using  such  railways  or  canals  or 
nilwayB  and  canals  as  a  continuous  line  of  commimi- 
cation,  and  so  that  all  reasonable  accommodation  may, 
by  means  of  the  railways  and  canals  of  the  several 
companies,  be  at  all  times  afforded  to  the  public  in 
that  behalf/'      Then  comes  sect.   7  :    "  Every  such 
company  as  aforesaid  shall  be  liable  for  the  loss  of  or 
bx  any  injury  done  to  any  horses,  cattle,  or  other  ani- 
mals, or  to  any  articles,  goods,  or  things,  in  the  receiv- 
iog,  forwarding,  or  delivering  thereof,  occasioned  by  the 
n^ect  or  default  of  such  company  or  its  servants,  not- 
withstanding any  notice,  condition,  or  declaration  made 
and  given  by  such  company  contrary  thereto,  or  in  any- 
wise limiting  such  liability;  every  such  notice,  condi- 
tion, or  declaration  being  hereby  declared  to  be  null 
and  void :  provided  always,  that  nothing  herein  con- 
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tained  shall  be  construed  to  prevent  the  said  companies 
from  making  such  conditions  with  respect  to  the  re- 
ceivings forwarding^  and  delivering  of  any  of  the  said 
animals^  articles^  goods^  or  things^  as  shall  be  adjudged 
by  the  Court  or  Judge  before  whom  any  question  rela- 
ting thereto  shall  be  tried  to  be  just  and  reasonable^' 
&c.  Several  of  the  conditions  sought  to  be  imposed 
by  the  defendants  are  not  ^' just  and  reasonable^'  within 
this  section.  Firsts  that  portion  of  the  4th  condi* 
tion  is  unreasonable  in  which  the  defendants  say  that 
they  will  not  be  answerable  ''  for  the  loss^  detention^  or 
damage  of  any  package  insufficiently  or  improperly 
packed^  marked^  directed^  or  described/'  and  a  condi- 
tion in  those  words  has  been  held  bad  in  Simons  v.  The 
Great  Western  Railway  Company  (a).  During  the  argu- 
ment of  that  case  Jervis  C.  J.  asks^  "What  has  the 
insufficiency  of  the  package  to  do  with  the  detention  of 
the  goods  ?''  IBlachbum  J.  Right  or  wrong,  that  case 
is  expressly  in  point  in  your  favour.  Cockburn  C.  J. 
It  is  so ;  that  case  is  decisive  on  that  point.  The  Court  of 
Common  Pleas  there,  however,  seem  also  to  intimate  an 
opinion  on  a  point  which  it  was  not  necessary  to  decide ; 
namely,  that  the  condition  that  "  no  claim  for  damage 
will  be  allowed  unless  made  within  three  days  after  the 
delivery  of  the  goods,  nor  for  loss  unless  made  within 
three  days  of  the  time  that  they  should  be  delivered," 
is  just  and  reasonable  within  the  statute— a  proposition 
which,  with  great  deference  to  that  Court,  T  consider 
very  questionable.  Three  days  is  a  very  short  time. 
Perhaps  the  consignee  may  not  open  the  package  until 
the  fourth  day,  when  he  finds  the  goods  damaged  through 
the  negligence  of  the  Company's  servants;  and  the 
(a)  18  Com.  B.  80r». 
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consignee  who  does  Tiot  receive  goods  may  not  know 
tbat  they  have  been  sent  to  him,  while  the  consignor 
mj  not  know  that  they  have  not  reached  their  desti- 
nation.] [Collier  also  argued  against  several  other  of 
the  conditions^  but  tbe  decision  of  the  Court  on  the 
4th  condition  renders  it  unnecessary  to  insert  the  argu- 
mentB  npon  them.] 

With  respect  to  the  second  coimt  The  special 
plea  which  the  defendants  have  pleaded  to  this  county 
in  addition  to  the  general  issue  and  a  traverse  of  the 
readiness  and  willingness  of  the  plaintiffs^  and  of  their 
offer  to  pay  to  the  defendants  the  sums  to  which  they 
were  legally  entitled  for  the  conveyance  of  the  goods, 
has  been  negatived  by  the  finding  of  the  arbitrator. 
The  point  raised  by  this  count  has  been  decided  against 
the  defendants  in  Gartan  v.  The  Bristol  and  Exeter  Rail- 
way Company  (a) ;  and  the  course  which  the  Company 
are  described  in  this  plea  as  having  adopted  is  against 
the  policy  of  The  Railway  and  Canal  Traffic  Act,  17  &  18 
VicL  c.  31.,  which  intends  that  these  public  companies 
shall  deal  equally  with  all  persons. 

Then  as  to  the  money  count.  The  first  claim  under  it 
»  one  of  charge  in  excess  of  the  rates  allowed  by  stat. 
8  &  9  VicL  c.  civ.  This  question  depends  on  the  provi- 
nons  of  that  statute  taken  in  coimection  with  those  of 
tte  previous  Act,  6  &  7  fT.  4.  c.  xxxvi.  Stat  6  &  7 
^^4.  e.  xxxvL  incorporates  the  Company,  and  enacts  as 
foDowa. 

Sect  174.  "  All  persons  shall  have  free  access  to  pass 

along  and  upon  and  to  use  and  employ  the  said  railway, 

^th  carriages  properly  constructed  as  by  this  Act  di- 

'^JitedjUpon  payment  only  of  such  rates  and  tolls  as 

(a)  6  Com.  B.  N.  S.  639. 
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shall  be  demanded  by  the  said  Company^  not  exceeding 
the  respective  rates  or  tolls  by  this  Act  authorized,  and 
subject  to  the  provisions  of  this  Act^  and  to*  the  rules 
and  regulations  which  shall  from  time  to  time  be  made 
by  the  said  Company  or  by  the  directors  by  virtue  of 
the  powers  to  them  respectively  by  this  Act  granted.'' 

Sect.  175.  ''  It  shall  be  lawful  for  the  said  Company 
to  demand  and  receive  and  recover  to  and  for  the  use 
and  benefit  of  the  said  Company,  for  the  tonnage  of  all 
articles,  matters,  and  things  which  shall  be  conveyed 
upon  or  along  the  said  railway  any  rates  or  tolls  &c.  not 
exceeding  the  following  i"  (the  section  then  gives  a  scale 
of  so  much  per  ton  per  mile  according  to  the  articles 
carried). 

Sect  177.  ''  It  shall  be  lawful  for  the  said  Company 
and  they  are  hereby  empowered  to  provide  locomotive 
or  stationary  engines  or  other  power  for  the  drawing  or 
propelling  of  any  articles,  matters,  or  things,  persons^ 
cattle,  or  animals  upon  the  said  railway,  and  also  along 
and  upon  any  other  railway  communicating  therewith, 
and  to  receive,  demand,  and  recover  such  sums  of  money 
for  the  use  of  such  engines  or  other  power  as  the  said 
Company  shall  think  proper,  in  addition  to  the  several 
other  rates,  tolls,  or  sums  by  this  Act  authorized  to  be 
taken.'' 

Sect.  178.  ''It  shall  be  lawful  for  the  said  Company 
and  they  are  hereby  authorized,  if  they  shall  think 
proper,  to  use  and  employ  locomotive  engines  or  other 
moving  power,  and  in  carriages  or  waggons  dravm  or 
propelled  thereby  to  convey  upon  the  said  railway,  and 
also  along  or  upon  any  other  railway  communicating 
therewith,  all  such  passengers,  cattle^  and  other  animals, 
goods,  wares,  and  merchandize,  articles,  matters,  and 
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tfaiogs,  SB  shall  be  offered  to  ihem  for  that  purpose,  and 
to  make  sach  reasonable  charges  for  such  conyeyanoe  as 
thej  may  from  time  to  time  determine  upon,  in  addi^ 
tkm  to  the  several  rates  or  tcdis  by  this  Act  authorized 
to  be  taken  :  provided  always,  that  it  shall  not  be  kiwful 
fer  the  md  Company,  or  for  any  person  nsing  the  said 
railway  as  carriers,  to  chai^ge  for  the  conyeyanoe  of  any 
paaeDger  npon  the  said  railway  any  greats  sun  than 
the  sam  of  3|dL.  per  mile,  including  the  toll  or  rate 
Inembefore  granted/' 

Sect.  179.  Packages  containing  goods  of  a  dangerous 
quality  are  to  be  marked. 

Sect  18(X  Passengers  are  entitled  to  carry  a  certain 
amoimt  of  luggage  without  extra  charge. 

Sect  181.  He  Company  are  not  prevented  from  hiring 
loooBiotiye  engmes. 

Sect  183.  The  Company  are  authorized  to  fix  the 
nm  to  be  chaiged  for  small  parcels,  not  exceeding 
500  lbs.  wdght  each.  '^  Provided  always,  that  the  pro* 
naoQ  hereinbefore  contained  shall  not  extend  to  articles, 
natters,  or  things,  sent  in  iai^  aggregate  quantities, 
thhoagfa  made  up  of  separate  and  distmct  parcels,  such 
ts  bags  of  su^sr,  coffee^  meal,  and  the  like,  but  only  to 
m^  parcels,  unconnected  with  parcds  of  a  like  nature 
vfaidi  may  be  sent  upon  the  railway  at  the  same  time/' 

Sect  184  "  Provided  always,  and  be  it  Airther  en* 
acted,  that  in  all  cases  where  any  of  the  above  mentioned 
articles,  matters,  things,  or  persons  shall  be  conveyed  on 
the  said  railway  for  a  less  distance  than  six  miles,  the 
nid  Company  are  hereby  empowered  to  demand  and 
leeeive  the  afore  mentioned  rates,  toUs,  and  chaises  for 
cQuveyance,  as  the  case  may  be,  for  six  miles,  exclusive 
of  a  reasonable  charge  for  the  expence  of  loading  and 
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unloading  the  articles^  matters^  or  tilings,  in  case  where 
the  loading  and  unloading  shall  be  done  by  the  said 
Company,  and  which  charge  the  said  Company  are 
hereby  authorized  to  make/' 

Sect.  185.  ("Without  prejudice  to  any  of  the  provi- 
sions hereinbefore  contained,)  in  all  cases  in  which  there 
IS  a  fraction  of  a  ton  a  proportion  of  the  said  rates  or 
tolls  may  be  demanded  and  taken  for  such  fraction  ac- 
cording to  the  number  of  quarters  of  a  ton  contained 
therein,  and  when  therp  shall  be  a  fraction  of  a  quarter 
of  a  ton  such  fraction  shall  be  deemed  and  consi- 
dered as  a  quarter  of  a  ton ;  and  in  all  cases  in  which 
there  shall  be  a  fraction  of  a  mile  in  the  distance  which 
any  carriage  shall  pass  upon  the  said  railway  beyond 
six  miles  or  any  greater  number  of  miles,  the  propor- 
tion of  the  rates  or  tolls  which  shall  be  demanded  and 
taken  for  such  fraction  shall  be  after  the  rate  of  the 
number  of  quarters  of  a  mile  contained  therein;  and 
when  there  shall  be  a  fraction  of  a  quarter  of  a  mile  such 
fraction  shall  be  deemed  and  considered  as  a  quarter  of 
a  mile;  and  in  order  to  ascertain  and  calculate  with 
greater  precision  and  facility  the  distance  for  which 
such  rates  or  tolls  shall  be  demanded  and  taken  upon 
the  said  railway  the  said  Company  shall  cause  the  said 
railway  to  be  measured,  and  stones  or  other  conspicuous 
marks,  with  proper  inscriptions  thereon,  to  be  set  up 
and  maintained  along  the  whole  line  thereof  at  the 
distance  of  a  quarter  of  a  mile  from  each  other/' 

By  sect  186,  the  Company  are  empowered  to  reduce 
"  all  or  any  of  the  rates  or  tolls''  &c. 

By  sect.  187,  "the  afore  mentioned  rates  and  tolls 
to  be  taken  by  virtue  of  this  Act  shall  at  all  times  be 
charged  equally"  &c. 
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Sect  188.  ''The  said  Company  shall  cause  to  be 
painted  on  boards,  and  to  be  affixed  and  continued, 
and  renewed  as  often  as  the  same  shall  be  obliterated  or 
de&ced^  to  or  upon  every  toll-house  or  building  at  which 
aoj  of  the  rates  or  tolls  by  this  Act  authorized  shall  be 
collected  or  received,  in  some  conspicuous  place,  in  large 
and  legible  characters,  an  account  or  list  of  the  several 
nt^  and  tolls  which  the  said  Company  shall  from  time 
to  time  direct  and  appoint  to  be  taken,  and  which  shall 
be  payable  by  virtue  of  this  Act ;  and  in  case  any  owner 
or  master  of  or  person  having  or  assisting  in  the  charge 
of  any  carriage  passing  upon  the  said  railway^  or  any 
cdkctor  of  the  rates  or  tolls  aforesaid,  shall  after  and 
vhibt  such  account  or  list  shall  be  affixed  as  aforesaid, 
demand  or  take  more  than  the  amount  thereon  specified 
soch  owner,  master,  collector,  or  other  person  as  aforesaid 
diaU  forfeit  and  pay  any  sum  not  exceeding  5/.  for  every 
radi  offence.^' 

Sect  189.  "  Provided  always,  and  be  it  frirther  enacted 
that  it  shall  not  be  lawful  for  the  said  Company  to  de- 
mand or  take  any  rates  or  tolls  for  or  in  respect  of  any 
article,  matter,  or  thing,  or  any  carriage^  passenger,  or 
cattle,  carried  or  conveyed  upon  or  along  the  said  rail- 
way, except  during  the  time  that  the  said  board  shall  be 
80  afiSxed  as  aforesaid,  and  for  and  during  such  time 
only  as  the  stones  or  other  conspicuous  marks,  with  pro- 
per inscriptions  thereon,  by  this  Act  directed  to  be  set 
up  for  ascertaining  the  distance  for  which  such  rates  or 
tolls  shall  be  taken,  shall  remain  so  set  up.'' 

Then  stat.  8  &  9  Vict.  c.  civ.  enacts, 

Sect.  18.  "It  shall  not  be  lawful  for  the  Com- 
pany to  demand  or  receive  any  greater  sum  in  respect 
of  the  carriage  of  passengers  conveyed  on  the  railway 
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than''  (here  the  section  gives  the  rate  per  mile  which 
may  be  charged  in  respect  of  each  passenger  of  the 
different  classes)  :  ''Provided  always  that  if  any  such 
passenger  be  conveyed  for  a  less  distance  than  six  miles 
it  shall  be  lawful  for  the  said  Company  to  demand  and 
receive  tolls  as  for  six  miles/' 

Sect.  19.  "  It  shall  not  be  lawful  for  the  Company  to 
charge  in  respect  of  the  several  articles,  matters,  and 
things  hereinafter  mentioned,  conveyed  on  the  railway, 
any  greater  sum  &a  than  the  several  sums  hereinafter 
mentioned  (that  is  to  say)"  (the  section  then  gives  a 
scale  of  so  much  per  ton  per  mile,  according  to  the 
articles  carried,  which  scale  is  higher  than  that  in  the 
former  Act.) 

It  appears,  from  several  of  the  above  sections  of  stat 
6  &  7^.4.e.xxxvi.that,  at  the  time  when  it  was  passed,  the 
Legislature  contemplated  that  the  carriage  of  goods  along 
railways  would  chiefly  be  conducted  by  persons  using  their 
own  engines  and  carriages  for  the  purpose,  leave  howerer 
being  reserved  to  the  Companies  to  use  theirs  for  the 
same  purpose.  The  whole  code  of  charges  established 
by  that  statute  was  framed  with  that  view;  and  it  is  all 
repealed,  and  a  new  code  substituted  for  it,  by  stat 
8  &  9  Vict.  c.  dv.,  which  was  passed  at  a  time  when  the 
above  notion  had  been  completely  abandoned.  As  to 
goods  above  500  lbs.  weight,  the  plainti£b  are  clearly 
entitled  to  judgment,  both  on  principle  and  in  conse- 
quence of  the  decision  in  Garton  v.  7%«  BriUol  and 
Exeter  Railway  Company  (a) ;  where  it  was  held  that 
stat.  8  &  9  Vict  c.  dv.  applies  to  the  whole  line  of 
railway,  and  not  to  the  junction  and  branch  railways 

(a)  4H.^K  33;  affinned  in  Exch.  Ch-.^S  Jur.  K  S,  1172,  and  in 
H.L.JJur.N.S.  173. 
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only.  [Blackburn  J.  Stat  8  ft  9  Viet  c.  dv.  may  be 
inoonsiBtent  witli  the  175tli  and  1 77th  sections  of  stat. 
6  &  7  ^.  4.  e.  xxxvi. ;  but  how  is  it  inconsistent  with 
sect.  183^  which  gives  the  Company  the  power  of 
charging  as  they  please  with  respect  to  small  par- 
cels ?]  The  Legislature^  in  stat.  8  &  9  Vict.  c.  dr.,  has  not 
expressly  excepted  small  parcels^  and  these  are  the 
Company's  own  Acts^  which  must  be  viewed  as  con- 
tracts made  with  the  public,  and^  as  such,  construed 
most  strictly  against  the  Company.  Besides,  sect.  188 
of  the  former  Act  applies  only  to  cases  where  small 
parcels  are  carried  by  the  Company;  not  where  such 
parcels  are  carried  on  the  railway  by  other  parsons. 
IHm  J.  Suppose,  then,  an  attorney  were  to  make  up 
a  parcel  of  briefs,  and  deliver  it  at  the  railway  station 
at  Bristol  to  be  carried  to  Exeter ;  at  what  rate  should  it 
be  charged?]  According  to  the  tonnage  rates  under 
stat.  8  &  9  Vict.  c.  civ.  IBill  J.  The  question  is, 
whether  you  can  apply  that  rate  where  a  parcel  cannot 
be  weighed  so  as  to  get  a  ton,  or  some  aliquot  part  of  a 
ton«  If  it  is  to  be  understood  as  applying  only  to  goods 
exceeding  600  lbs.  weight,  the  rule  is  dear  and  intd- 
bgible.] 

The  second  claim  under  the  common  coimt  is  with 
respect  to  the  sums  charged  for  collection  and  de- 
livery of  parcels  forwarded  by  the  plaintiffs.  The 
first  case  on  this  subject  is  IHckfard  v.  The  Grand 
JuncHan  Railway  Company  (a);  but  the  point  has  been 
determined  against  the  defendants  in  Baxendale  v.  The 
Great  Western  Bailtoay  Company  (ft)  and  Garten  v.  The 
Great  Western  Railway  Company  (c). 

(a)  %M,^W.  372.  (b)  6  Com,  B,  X  A  336. 

(c)  6  Cam,  B,  N,  8,  669. 
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The  third  claim  under  thevCommon  count  is  divisible 
into  two  parts.  1.  That  relative  to  the  goods  called 
**  Manchester  Packs/'  2.  That  relative  to  certain  other 
goods  carried  from  Bristol  to  Bridgewater,  Baxendale 
V.  The  North  Devon  Railway  Company  (a)  is  an  authority 
against  this  claim  :  which  is  likewise  a  charge  for 
collection  and  delivery.  Moreover,  with  respect  to 
the  contracts  made  by  the  defendants  with  parties  at 
Bridgewater  to  the  prejudice  of  tlie  plaintiffs,  this  point 
also  has  been  decided  against  the  defendants  in  Garton 
T.  The  Bristol  and  Exeter  Railway  Company  {b).  [Hill  J. 
No  question  was  made  in  that  case  as  to  whether  money 
had  and  received  would  lie  under  such  circumstances. 
Can  you  recover  what  you  paid  to  the  defendants,  under 
a  count  for  money  had  and  received  to  your  use,  because 
they  charged  some  other  persons  at  a  lower  rate  than 
yourself?  Their  having  done  so  does  not  render  the 
charge  they  made  to  you  an  unreasonable  one.]  Their 
making  such  a  distinction  in  favour  of  others  renders 
the  charge  to  the  plaintiffs  an  unreasonable  one.  The 
Company  are  enjoined  by  the  statute  not  to  make 
illegal  charges.  [Crompton  J.  The  charging  another 
person  too  little  is  not  charging  you  too  much.  Cock- 
burn  C.  J.  Suppose  the  Company  choose,  from  some 
motive  of  mere  favour,  to  convey  the  goods  of  A.  B.  for 
nothing,  could  every  person  else  to  whom  they  made  a 
charge  recover  it  back  as  money  had  and  received,  unless 
there  was  proof  of  damage?]  Yes.  The  amount  to 
which  they  favour  others  can  make  no  difference. 
Parker  v.  The  Great  Western  Railway  Company  (c) 
shews  that  that  form  of  action  will  lie  under  the  cir- 


(a)  30  Z.  T.  133.  (b)  6  Com,  B.  N,  8,  639. 

(c)  7  M.4-  Gr.  263.      • 
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enmstances  of  this  case.  ^Blackburn  J.  'There  the 
charge  made  was  unreaaonable.  Here  that  is  not  sug- 
gested.]    These  charges  were  paid  under  protest. 

The  fourth  claim  under  the  common  count  involves 
the  same  question  as  that  under  the  thirds  with  the 
addition  that  the  charges  were  in  excess  of  those  allowed 
bjrstat.  8  &  9  Vict.  c.  civ. 

The  fifth  claim  under  that  coimt  is  decided  against 
the  defendants  by  the  second  point  in  Parker  v.  Tfte 
Great  Western  Railway  Company  (a). 

The  sixth  claim  is  the  same  as  the  fifths  with  the 
addition  of  the  charges  being  in  excess  of  those  allowed 
by  Stat  8  &  9  Viet.  c.  civ. 

The  seventh  claim  is  founded  on  overcharges  made  to 
the  j^aintifb  beyond  the  rates  in  the  scale  bills  of  the 
defendants;  and  the  fact  found  in  the  case^  that  some 
of  them  were  made  through  mistake,  is  immaterial.  The 
fiaflways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20., 
the  provisions  of  which  are,  by  sect.  2  of  stat.  8  &  9  Vict. 
c  dr.,  incorporated  with  that  Act  unless  when  incon- 
fistcnt  with  it,  enacts,  in  sect  93 :  ''A  list  of  all  the  tolls 
authorised  by  the  special  Act  to  be  taken,  and  which 
shall  be  exacted  by  the  Company,  shall  be  published  by 
the  same  being  painted  upon  one  toll  board  or  more  in 
distinct  black  letters  on  a  white  ground,  or  white  letters 
on  a  black  ground,  or  by  the  same  being  printed  in  legible 
characters  on  paper  affixed  to  such  board,  and  by  such 
board  being  exhibited  in  some  conspicuous  place  on 
the  stations  or  places  where  such  tolls  shall  be  made 
payable.'^ 

The  last  point  is,  whether  the  Company  are  not 
bound  by  their  earlier  Act,  6  &  7  fF.  4  c.  xxxvi.  ss.  188. 

(a)  7MfGr,25S. 
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189.»  to  affix  upon  their  toll-hooses^  See,  boards 
oontaming  lists  of  the  rates  or  tolls  which  diey 
intend  to  take.  [HiU  J.  Does  that  apply  except 
to  persons  using  the  railway  in  their  own  con- 
veyances? C0ckbum  C.  J.  Sect  184  distingaishes 
between  rates  and  toUs^  and  charges  for  conveyance ; 
whereas  sects.  185^  186  and  187  speak  entirely  of  rates 
and  tolls^  leaving  out  chaiges  for  conveyuioe.  Black- 
bum  J.  Sect  177,  after  enacting  that  the  Company 
may  provide  locomotive  engines  ftc.^  says :  it  shall  be 
lawful  for  the  Company  to  ''receive^  demand^  and  re- 
cover such  sums  of  money  for  ibe  use  of  sudi  engines  &c. 
as  the  said  Company  shall  think  proper,  in  addition  to 
the  several  other  rates,  tolls  or  sums.'']  That  is  rather 
in  fieivour  of  the  plaintiffs*  Sect  178  contemplates  one 
class  of  toUs  on  persons  »iployiag  the  Company  to 
carry  goods  for  them  on  the  railway ;  another,  on  per- 
sons conveying  goods  on  the  railway  themselves. 


Kingidke  Serjt,  for  the  defendants.  The  grievance 
alleged  in  the  first  count  is,  not  that  the  defendants 
refused  to  carry  these  goods,  except  upon  certain  con- 
ditions, but  that  they  refused  to  cany  them  except  on 
certain  conditions  which  were  unjust  and  unreasonable. 
Now,  even  supposing  the  conditions  w^rare  unjust  and 
unreasonable,  still  that  does  not  give  the  plaintifh  a 
right  of  action  against  the  defendaatsi,  if  they  are  not 
common  carriers,  and  have  always  professed  to  carry  on 
those  conditions  only.  They  had  a  right  to  impose 
conditions  previous  to  The  Railway  and  Canal  TrafBo 
Act,  17  &  18  VicL  c.  81. ;  and  that  Act  had  not  taken 
away  the  right  to  impose  reasonable  ones.  They  may 
not  have  been  in  the  habit  of  carrying  for  all  persons  on 
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the  same  termA;  and  a  oommon  carrier  has  not,  in  all 

caaea,  a  right  to  know  the  contents  of  a  package  deli- 

Tcied  to  him  to  carry  :  per  Maule  J.,  in  Crouch  v.  The 

NifrA  Wtstem  Railway  Company  (a).      [Hill  J.     There 

is  an  express  allegation  in  this  declaration  that  the  de« 

fendanta  were  common  carriers  for  hire,  which  is  not 

denied  hjr  the  pleadings,  and,  consequently,  must  he 

taken  as  admitted  on  the  record;  and  one  issue  on  the 

bat  count  is,  did  they  refuse  to  receive  these  goods 

for  the  purpose  of  carriage  unless  the  plaintifBi  would 

sign  certain  unreasonable  terms?]     With  respect,  then, 

to  tiie  conditions  themselFcs.    The  fourth  is,  that  the 

defendants  will  not  carry,  except  on  the  condition  that 

thef  are  not  to  be  answerable  "  for  the  loss,  detention. 

Of  damage  of  any  package  insufficiently  or  improperly 

padfid,  marked,  directed,  or  described.''    The  plaintiffs 

rdy  on  Sinums  v*   The  Ghrtat  Weetem  Railway  Com^ 

faag{b\  in  which  such  a  condition  was  held  bad,  where 

an  article  was  last,  which  is  not  the  case  here.     [Black-^ 

hum  J.    How  can  we,  as  a  Court  of  merely  co-ordinate 

jvifldiction,  hold  this  condition  good  against  the  decision 

of  the  Court  of  Common  Pleas  in  that  case  ?    What 

jon  might  do  with  the  question  in  a  Court  of  error  is 

a  different  thing.     If  so,  there  is  no  use  in  arguing  the 

other  conditions ;  for,  if  one  of  them  is  unjust  and  tm- 

teaBonable,  it  is  as  bad  for  your  case  as  if  one  hundred 

were.]    If  the  Court  considers  itself  bound  by  Simons 

T.  The  Great  Western  Railway  Company  {b\  it  may  be 

oadess  to  discuss  the  other  conditions.     [Hill  J.     We 

tlunk  we  are  bound  by  that  case.]     The  declaration, 

1u>we?er,  alleges  that  the  defendants  '^  refused  to  carry 

except  on  certain  unjust  and  unreasonable  conditions ;'' 

W  14  Cow.  A  255. 294.  {h)  18  Com.  B,  805. 
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an  allegation  which  is  not  satisfied  by  proof  tliat  one  of 
those  conditions  was  nnjust  and  unreasonable ;  White  v. 
The  Great  Western  Railway  Company  (a).  [^Cockhum 
C.  J.  In  that  case  it  was  held  that  all  the  conditions 
there  were  reasonable.] 

Then  as  to  the  second  count.  It  is  difficult  to 
understand  the  meaning  of  this  count — whether  it 
means  that  the  defendants  gave  a  preference  to  others 
to  the  prejudice  of  the  plaintiffs^  or  that  the  defend- 
ants did  not  receive  the  goods  from  the  plaintif^^ 
although  tendered  within  a  reasonable  time  for  car- 
riage. If  the  former,  the  plaintiffs  are  deprived  of  re- 
medy in  this  form  by  the  6th  section  of  The  Railway 
and  Canal  Traffic  Act,  17  &  18  Vict  c.  31.,  which 
enacts :  "  No  proceeding  shall  be  taken  for  any  violation 
or  contravention  of  the  above  enactments,  except  in  the 
manner  herein  provided ;  but  nothing  herein  contained 
shall  take  away  or  diminish  any  rights,  remedies,  or 
privileges  of  any  person  or  company  against  any  railway 
or  canal  or  railway  and  canal  company  imder  the  exist- 
ing law."  [BlachhuTTi  J.  The  statutory  remedy  appUes 
only  to  the  future;  for  the  past  it  leaves  matters  as 
they  were.  Crompton  J.  This  count  seems  objectionable 
as  stating  what  is  mere  matter  of  evidence.  The  only 
material  allegations  in  it  are,  that  the  defendants  were 
common  carriers,  and  that  the  plaintiffs  were  ready  and 
willing  to  perform  all  just  and  reasonable  conditions, 
but  that  the  defendants  refused  to  carry.] 

Then^  as  to  the  common  count.  As  to  the  first 
claim  under  it :  by  sect.  2  of  stat.  8  &  9  Vict.  c.  dv.  the 
powers  of  former  Acts  regulating  the  Company  are  ex- 
tended to  that   Act,  except  such  as  have  expired  by 

(a)  2  Com.  B.  N.  8.  7. 
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^oxion  of  time^  or  are  inapplicable  to  that  Act,  or  in- 
consisteit  with  or  provided  for  by  The  Lands  Clauses 
Consolidation  Act,  or  with  or  by  such  of  the  clauses 
and  provisions  of  The  Railways  Clauses  Consolidation 
Act  as  were  made  applicable  to  that  Act  &c.  There  is 
DO  inconsistency  between  the  19th  section  of  this  Act 
and  the  183d  section  of  the  previous  Act,  6  &  7  fF,  4. 
e,  xxxtL  It  is  absurd  to  suppose  that,  under  the  earlier 
Act,  the  Company,  when  carrying  things  under  500  lbs. 
▼eight,  were  compelled  to  charge  for  them  according  to 
a  tonnage  rate. 

As  to  the  second  question,  namely  that  relating  to  the 
collection  and  ddivery.  [CocAittmC.  J.  Canyoudis- 
tingnish  this  from  Baxendale  v.  The  Great  Western  Rail- 
way Company  (a)  and  the  other  case  in  the  same  volume?] 
Those  cases  relate  to  goods  charged  at  a  certain  rate 
per  ton :  here  there  were  only  small  parcels,  the  sums 
coDected  in  respect  of  which  are  very  trivial,  and  the 
tronUe  in  coUectiag  which  has  been  considerable. 
[Bin  J.  You  charge  to  the  fuU  extent  for  the  car- 
riage of  the  goods,  and  in  addition  to  that  you  charge 
fcr  a  collecting  and  delivery,  services  which  the  arbi- 
tratwr  finds  were  not  performed  by  you.  Crompian  J. 
You  cannot  maintain  a  charge  for  services  which  you 
hx?e  not  performed.  Cockbum  C.  J.  Besides  which, 
those  cases  in  the  Common  Pleas  put  you  out  of  Court] 

On  the  third  claim  under  the  common  count,  the 
Coort  has  already  pronoimced  its  judgment  in  favour  of 
the  defendants. 

The  fonrth  daim  is  the  same  as  the  third,  with  the  ad* 
dition  of  the  charges  being  in  excess  of  stat.  8  &  9  Vict 
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c.  clv.  In  Gorton  y.  The  BriMtol  and  Exeter  RaOway  Cam" 
pany  (a),  wliich  has  been  cited  on  the  other  side,  the  Court 
intimate  an  opinion  that,  if  the  Company  had  charged 
lower  rates  to  particular  individuals  for  the  purpose  of 
meeting  competition  by  another  railway  company  or 
another  mode  of  carriage,  in  consideration  of  their  send- 
ing large  quantities  of  goods  for  carriage,  their  judgment 
might  have  been  different;  and  that  fact  is  here  supplied 
by  the  opinion  of  the  arbitrator.  [^Cockbum  C.  J.  Yes. 
If  that  was  done  for  the  purpose  of  advancing  the  in- 
terests of  the  Company  as  a  railway  company ,  and  not, 
as  here,  to  give  an  advantage  to  others  or  to  themsdves 
off  the  railway.'] 

As  to  the  fifth  head  under  the  common  count.  In 
Baxendale  v.  The  Eastern  Counties  Railway  Company  [b) 
the  Court  said  that,  where  a  number  of  separate  pack- 
ages are  all  addressed  to  the  same  person,  they  are 
easily  accessible  at  a  station;  but  if  to  a  number  of 
persons,  extra  trouble  is  involved*  Here  the  plaintifis 
brought  to  the  defendants  to  be  carried  divers  packages 
of  goods  of  the  same  kind  at  the  same  time.  It  is 
found  by  the  arbitrator  that  these  packages  were  all 
addressed  to  the  plaintiffs,  but  were  intended  for  diffe- 
rent ultimate  consignees,  whose  names  and  addresses 
were  also  to  be  found  on  the  packages,  though  usually 
concealed  by  the  plaintifis'  address,  which  was  pasted 
over  them.  For  those  on  which  the  names  of  the  ulti- 
mate consignees  were  not  thus  concealed  the  defendants 
had  a  right  to  make  a  separate  chaise. 

The  sixth  question  is  the  same  as  the  fifth,  with  the 
addition  of  involving  the  small  parcels  question  under 
Stat.  6  &  7  »".  4.  c.  xxxvi. 

(a)  6  Com.  B.  N.  8.  639.  (b)  4  Com.  B.  N.  8.  63. 
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With  respect  to  the  aeventh  question^  as  to  the  Com- 
paELj  haling  exceeded  the  rate  in  the  scale  bills :  the 
general  provisions  of  stat.6  &  7  W.  4.  c.  xxxyi.  are  merely 
that  the  Company  are  to  make  reasonable  charges. 
This  question  is  hardly  worth  discussing^  the  amount  of 
excess  during  six  years  amounting  only  to  3/.  18^.  3</. 

(On  proceeding  to  discuss  the  last  pointy  he  was 
stopped  by  the  Court. ) 
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CWZkt,  in  reply.  CrmcU  v.  The  North  Western 
BaHway  Company  (a),  which  has  been  cited  on  the  other 
side,  confirms  the  cases  cited  on  the  part  of  the  plaiiitiffs 
rdative  to  the  duties  of  common  carriers.  Baxendak  y. 
I%e  Eastern  Counties  Railway  Company  (b)  is  based  en* 
tirdy  on  the  ground  of  additional  trouble  given  to  the 
Company. 

CocKBiTBN  C.  J.  In  deHTering  our  judgment  in  this 
case  it  will  be  necessary  for  me  to  advert  to  the  different 
heads  of  complaint  which  arise  upon  the  declaration^ 
together  with  the  pleadings  and  the  findings  of  the 
arbitrator  in  his  award. 

The  plaintiffs  in  the  first  count  complain  that  the 
defendants^  who  were  common  carriers,  declined  to  re* 
OKve  goods  tendered  to  them  by  the'  plaintiffs  for  con- 
veyance, on  tender  of  such  sums  of  money  as  they  were 
legally  entitled  to  receive  for  that  purpose,  ''  unless  the 
plaintiffs  signed  certain  unjust  and  unreasonable  con- 
ditions.'' The  declaration  proceeds  on  the  statement 
and  assumption  that  the  defendants  were  common  car- 
riers, and  the  plea  of  Not  guilty  which  they  have  pleaded 

(a)  14  Ckm.  JB.  266.  (b)  4  Com,  B,  N.  8.  63. 
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to  this  ooimt  does  not  take  issue  on  that  &ct;  the  only 
iasue  of  &Gt  raised  and  insisted  on  under  that  plea  being 
whether  the  conditions  sought  to  be  imposed  by  the 
defendants  on  the  phuntifiPs  were  reasonable  or  unrea- 
sonable.   In  the  course  of  the  argument  it  was  yirtually 
admitted  that  one  of  those  conditions,  L  e.  the  fourth^ 
which  the  plaintifb  were  called  on  to  sign  before  the 
defendants  would  receive  the  goods  for  conveyance,  was, 
if  the  authority  of  the  case  of  Simons  v.  The  Great  JVes^ 
tern  Railway  Company  (a)  is  to  be  supported,  an  un- 
reasonable and  imlawful  condition ;  and,  that  being  so^  it 
appesrs  to  me  that  the  plaintiffs  are  entitled  to  rtower 
on  that  count.    I  take  the  law  with  respect  to  the  obli- 
gations of  common  carriers  to  be  clear.  Persons  holding 
themselves  out  to  the  world  as  common  carriers  are 
bound  to  act  as  such  in  respect  to  such  goods  as  they  pro- 
fess to  carry,  and  have  accommodation  to  carry,  on  such 
goods  being  tendered  to  them  to  be  carried,  and,  on  a  rea- 
sonable tender  of  proper  remuneration,  without  subjecting 
the  person  tendering  them  to  any  unreasonable  condition. 
Here  it  is  found  as  a  fact  that  the  defendants  (admitted 
on  the  record  to  be  common  carriers,  and  therefore  bound 
by  the  law  as  I  have  stated  it,)  have  sought  to  impose 
as  conditions  terms  which  were  unreasonable,  and  which 
it  was  not  competent  to  them  to  seek  to  impose.    The 
effect  of  that  has  been  to  prevait  the  plaintiflk  from 
having  their  goods  conveyed  except  by  submitting  to 
those  unreasonable  terms,  to  which  they  wore  not  bound 
by  law  to  submit;  and  the  arbitrator  therefore  prop^Iy 
awarded  damages  for  that    On  this  ground,  therefore, 
that  count,  supported  as  it  is  by  the  JGacts  found,  entitles 
the  plaintiffs  to  our  judgment 

{a)  18  Com,  B,  805. 
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It  has  boweyer  been  put^  on  the  part  of  the  defend- 
ing diat,  b^  The  Railway  and  Canal  Traffie  Act,  17  ft;  18 
VieL  &  SI.,  they  are  allowed  to  protect  themselves  against 
die  responsibility  which  the  law  attaches  to  common 
eamers  by  insisting  on  these  conditions,  and  calling  on 
parties  who  tender  their  goods  for  carriage  to  sign  them. 
Tbe  Legislature  has  wisely  attached  to  the  right  which 
it  gifes  to  common  carriers  by  railway  or  canal  thus  to 
prelect  Ihemselves  against  liability,  the  provision  that 
&e  conditions  they  impose  shall  be  just  and  reasonable ; 
asd  to  that  provision,  thus  relied  on  by  the  d^eudants, 
&e  answer  is  that  the  arbitrator  has  found,  and,  under 
die  cmnnnrtanoes,  the  Court  considers  has  properly 
tmuid,  &cts  shewing  that  one  of  the  conditions  was  not 
just  and  reasonable.  Consequently  the  defendants,  who 
ne  common  carriers,  were,  as  much  by  statute  law  as 
by  common  law,  precluded  from  insisting  on  the  terms 
of  that  oonditioii. 

I  paas  aa  to  the  second  count,  which,  according  to  the 
bert  coBstruction  we  can  put  upon  it,  (for  the  count  is 
BOt  aoeording  to  the  artistic  rules  of  pleading,  inasmuch  as 
it  is  sfgumeatative  and  sets  out  evidence),  in  substance, 
amounts  to  tins,' — ^that  the  defendants  declined  to  take 
^pkunt^b'  goods,  to  be  conveyed  by  their  railway, 
under  drcnmstances  which  made  it  reasonable  and  proper 
that  Aey  should  have  dcme  so ;  and  that  fact  has  been 
feond  far  the  plaintifiiB,  The  substance  of  the  com- 
plftBit  is  that  tiie  d^mdants  imposed  an  unreasonable 
CGttditioii,  namely  that  the  goods  should  be  brought  to 
fliem  at  an  unreasonable  time,  when  they  received  those 
of  other  persons  after  the  time  they  had  fixed  for  the 
plaintifi ;  here  again,  therefore,  a  condition  is  imposed 
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on  which  the  defendants  had  no  right  to  insist^  and  the 
plaintiffs  accordingly  are  entitled  to  onr  judgment 

Then  come  the  questions  on  the  money  count.  The 
first  head  relates  to  overcharge ;  and  this  leads  us  to 
the  consideration  whether  the  defendants  were  bound  to 
charge  for  the  carria^  of  these  goods  according  to  the 
tonnage  rate  provided  by  stat.  8  &  9  Fict  e.  civ.  s.  19., 
or  whether  they  were  at  liberty  to  chai^  according  to 
certain  provisions  in  the  earlier  Act^  6  &  7  ^  4.  c.  xxxvi. 
It  is  not  disputed^  on  the  part  of  the  plaintiffs,  that, 
according  to  stat  6  &  7  T.  4.  c.  xxxvi.,  the  defendants 
would  be  entitled  to  make  these  charges  on  parcels 
under  500  lbs.  weight.  It  is  admitted  that,  by  the 
decision  of  the  House  of  Lords  in  Gorton  v.  The  Bristol 
and  Exeter  Railway  Company  {a\  stat.  8  &  9  Vict  c  dr. 
s,  19.  does  override  stat  6  &  7  ^.  4.  c.  xxxvL  in  respect 
to  parcels  exceeding  500  lbs.  in  weight  It  must  be 
equaUy  admitted  that,  as  regards  such  as  are  less  than 
500  lbs.,  the  C!ompany  (if  stat  8  &  9  Vict  e.  dv.  had 
not  passed)  would  have  been  entitled  to  make  the 
charges  they  have  made.  Then  arises  the  question 
whether  Mr.  Collier  is  right  in  his  contention  that  stat 
8  &  9  Fict  c.  civ.  entirely  overrides  the  dauaes  in  the 
former  Act,  by  which  the  Company  were  entitled  to 
charge  for  these  goods  at  their  discretion  so  long  as  their 
charges  were  reasonable.  Now,  stat  8  &  9  Fict  c.  dr., 
in  my  judgment,  does  not  abrogate  those  provisions  in 
the  earlier  Act  which  are  not  inconsistent  with  it ;  and 
I  cannot  help  thinking  that,  as  regards  the  power  of  the 
Company  to  charge  for  the  conveyance  of  goods  by 
their  own  carriages,  the  true  construction  of  the  two 
(a)  IJur.N.  8.  173. 
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statutes  together  is  this,  that  stat.  8  &  9  VieL  e.  dv. 
s.  19.  applies  only  to  goods  of  a  character  and  description 
where  the  charge  may  be  by  so  much  per  ton ;  and  the 
sections  of  the  earlier  statute,  which  rdate  to  smaller 
goods,  still  remain  unaffected  by  the  later  statute ;  and 
therefore  the  Company  were  justified  in  imposing  on 
them  the  charges  they  did* 

The  second  question  under  the  money  count  is  that 
relating  to  the  charges  for  the  collection  and  deliyery 
of  parcels  forwarded  by  the  plaintiffs  by  passenger  and 
yan  trains,  under  the  circumstances  detailed  in  the  case. 
The  Court  has  fully  disposed  of  that  question  in  the 
course  of  the  argument,  and  declared  its  judgment  that 
under  this  head  the  plaintiffs  are  entitled  to  recover. 

The  third  head  on  the  money  count  is  that  which  has 
been  mentioned  as  the  question  relative  to  the  carriage 
of  certain  goods  called  "  Mancliester  Packs,'^  and  certain 
other  goods.  Of  this  also  we  have  disposed  during  the 
aigument,  when  we  pronounced  our  judgment  in  favour 
of  the  defendants. 

With  respect  to  the  fourth  head  of  claim  under  that 
count,  namely,  the  question  arising  on  the  Bridffetcater 
traffic.  Here  it  has  not  been  found  that  any  unreason- 
able inequality  was  made  by  the  defendants  to  the 
detriment  of  the  plaintiffs.  This  question  depends  partly 
on  the  foregoing  one  relating  to  the  Bridgewater  traffic, 
and  partly  on  stat  8  &  9  Vict.  c.  civ.  The  effect  of  that 
statute  on  the  former  Act  we  have  already  considered, 
and  pronounced  our  judgment.  On  this  head,  therefore, 
the  plamtifb  will  get  the  smaller  sum  found  by  the 
arbitrator,  namely,  621  9^.  2dl 

With  reference  to  the  fifth  claim  imder  the  common 
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ooTint,  the  case  of  Baxendab  y.  The  Ea^em  Cauntiet 
Railway  Company  (a)  governs  tibat. 

The  sixth  daixn  under  the  ccxnmoii  count  turns  chiefly 
on  the  same  question  as  the  preceding  one;  it  also 
involves  tibe  small  parods  question  under  6  k  TJV.  4 
e*  xxxvL;  and  on  it  the  plaintiffs  are  entitled  to  recover 
\L  155.  Sdy  according  to  the  finding  of  the  arbitrator. 

The  seventh  daim  under  the  common  count  relates 
to  payments  made  by  the  plaintiffiB  in  excess  tA  the  scale 
in  the  defendants'  scale  bills.  Some  of  these  charges 
were  made  by  mistake,  and  the  point  has  been  given 
up  by  thdr  counsel. 

There  remains  a  gen^*al  daim  by  the  plaintifis  to 
recover  the  various  sums  assessed  by  the  arlntratcnr  on 
the  common  count,  on  the  ground  that  the  defendants 
had  not  put  up  any  boards  to  indicate  the  amount  of 
their  tolls.  It  is  viery  doubtful  indeed  whether  they 
ttre  bound  to  put  up  boards  at  all  in  respect  to  the 
conveyance  kA  parcels  and  packages  by  their  own  car- 
riages; but,  at  all  events,  we  think  that  any  payments 
which  they  recrived  fix»m  the  plaintiff  or  others  on  this 
head,  cannot  be  recov^^red  back  on  a  count  for  money 
had  and  received. 


Cboicpton,  Hill  and  Blackburn  Js.  concurred*    . 

Judgmesit  aco(Nr£ngly. 


(a)  4  Om,  B,  N,  8.  63. 
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1861. 


The  Board  of   Guardians  of  the  Poor  of  the  Wednesday, 

May  Itt. 

township  of  Toxtbth  Pabk,  appellants,  against  

The  Local  Board  of  Health  of  the  rural  district  ^^SsS. 
of  ToxTETH  Pabk,  respondents.  tnct  rau^ 

Tut  of  rate- 
ability. 
1.  Sect  55  of  The  Local  GoTemment  Act,  1858  (21  &  22  Vict.  e.  98.),    Warkkau$e. 
«^  ptorides  that  the  general  district  rates  under  the  Act  shall  be 
ferkd  "upon  the  occupier  of  all  such  kinds  of  property  as  by  the  laws  in 
&ne  for  the  time  bemg  are  or  may  be  assessable  to  any  rate  for  the 
vdirfof  the  poor/'  has  reference  to  the  description  of  the  property,  not 
to  &e  character  cf  its  occupation  in  the  particular  instance ;  and  makes 
iseanUe  to  the  district  rates  all  property  which,  finom  its  nature,  is 
putt  hde  assessable  to  poor  rate. 

2l  71,  an  eztr*  parochial  place  maintaining  its  own  poor,  consisted  of 
tvo  districts ;  one  within  the  borough  of  X.,  the  otner,  "  the  rural" 
^s^ncx,  not  within  L.  The  guardians  of  T.  built  a  workhouse  and 
vnkhoQae  hospital  within  the  rural  district,  which  were  used  for  the 
viole,  tad  on^  for  the  whole,  of  T,  The  Local  Board  of  Health  for 
tlie  mnl  distnct  having  made  a  general  district  rate  for  that  district: 
Hdd,  that  the  guardians  of  T.  were  liable  to  assessment,  as  occapiers 
(^{lopcrtT  assessable  for  the  relief  of  the  poor,  within  the  meaning  of 
««t  35of  Stat  21  &  22  Vict,  c.  08. 

PASE  stated  under  atat.  12  &  13  Viet.  c.  45. 

TaxtM  Park  is  an  extra  parochial  place^  sepa- 
ntdy  maintaimng  its  own  poor.  Part  of  it  liea  within 
the  boimdary  of  the  borough  of  Liverpool,  and  the  other 
pvt  bejond  the  boundary ;  and  snch  last  mentioned 
put  b  called  the  rural  district  of  Toxteth  Park. 

TaxUth  Parkf  and  certain  contiguous  parishes,  were 
fcr  aome  time  united  for  the  administration  of  the  laws 
for  the  relief  of  the  poor,  and  formed  a  union  for  such 
poiposes,  called  the  union  of  West  Derby;  but  in  con- 
•eqncnce  of  the  increase  of  the  population  Toxieth  Park 
^  in  the  year  1857,  duly  separated  from  such  union ; 
and  since  that  time  the  laws  for  the  relief  of  the  poor 
of  Toxtdh  Park  have  been  and  are  administered  by  the 
roL.  I.  N  B.  B.  &  s. 
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1861.       appellants  as  a  separate  board  of  guardians^  duly  elected 

Guaidians  oF  under  the  provisions  contained  in  the  66th  section  of 

To^TCTK      fj^^  YooT  Law  Amendment  Act,  7  &  8  Fict  c.  101. ; 

LocaTBoaid    ^^^  *^®  P^^'  rvit&A  made  in  respect  of  Toxteth  Park  are 

of  Health  of    entire  rates  extending  over  the  whole  of  Toxteth  Park 

TOXTKTH  ^ 

PariL        aforesaid. 

In  consequence  of  such  separation,  the  board  of  guar- 
dians of  Toxteth  Park  purchased  a  large  piece  of  land 
situate  in  the  district  of  Smithdown  Lane  hereinafter 
mentioned,  in  the  said  rural  district  of  Toxteth  Park, 
and  erected  thereon  a  very  extensiye  workhouse  and 
workhouse  hospital  for  the  poor  of  the  whole  of  the 
said  extra  parochial  place  of  Toxteth  Park ;  and  such 
land  was,  before  and  until  the  time  of  such  purchase, 
by  the  laws  in  force  for  the  time  being,  assessable  to 
any  rate  for  the  relief  of  the  poor. 

Prior  to  the  erection  of  such  workhouse  and  work- 
house hospital,  there  was  no  sewer  in  the  said  district  of 
Smithdown  Lane ;  but,  in  consequence  of  the  erection  of 
such  workhouse  and  hospital,  the  respondents,  after  the 
passing  of  The  Local  Grovemment  Act,1858,  commenced 
and  made  a  sewer,  being  a  work  of  a  permanent  nature, 
under  the  powers  given  to  them  by  The  Public  Health 
Act,  1848,  and  The  Local  Government  Act,  1868,  for 
the  purpose  of  draining  the  said  workhouse  and  work- 
house hospital  and  the  dwelling  house  within  the  said 
district  of  Smithdown  Lane,  and  for  the  benefit  thereof; 
and,  at  the  request  of  the  appellants,  the  respondents 
gave  permission  to  the  appellants  to  enter  such  sewer 
for  the  use  and  benefit  of  such  workhouse  and  hospital, 
and  the  appellants  have  accordingly  entered  such  sewer, 
and  made  drains  communicating  between  the  said  sewer 
and  workhouse  and  hospital. 

Prior  to  the  passing  of  The  Local  Government  Act, 
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1858^  the  raipoiideiLtB  had^  under  the  88th  section  of  The       igei. 
PnUic  Health  Act,  1848^  made  and  levied  special  district  "^^^j^^^j^^ 

The  said  workhouse  and  workhouse  hospital,  at  the    r^V^. 
time  when  the  said  several  rates  were  made,  were  in  fact    of  Health  of 

TOXTXTR 

assessed  to  rates  for  the  rdief  of  the  poor  of  the  said        Patlu 
otn-paiochial  place  of  Taxteth  Park  ;  but  whether  they 
were,  according  to  law,  assessable  to  such  rates  was  a 
psrt  of  Ae  question  submitted  to  the  Court. 

By  the  Sth  section  of  stat  9  &  10  Vict.  c.  czxviL 
entitled  ''An  Act  for  the  improvement  of  the  sewerage 
SDd  drainage,  and  for  the  sanitary  regulation  of  the 
borough  of  Uverpool/*  &&,  after  reciting  that  the  powers 
and  proviaiona  of  stat.  5  &  6  VicL  c,  cv.,  entitled  **  An 
Act  for  bett^  paving  and  improving  the  streets  and 
highways  within  the  extra  parochial  place  of  Taxteth 
jhtrk,  in  the  county  palatine  of  Lancaster,  and  for  the 
sewerage  of  certain  parts  of  the  said  place,  so  far  as  the 
same  related  to  the  construction  and  repair  of,  and 
dfanwing  the  sewers,  drains,  and  watercourses,  and  other 
sewerage  purposes,  and  to  the  raudng  of  money  and  the 
imposition  of  rates  for  the  said  last  mentioned  purposes, 
were  confined  to  such  part  of  the  said  extra-parochial 
place  as  lies  within  the  boundary  of  the  said  borough,  and 
that  the  powers  and  provisions  of  the  same  Act,  as  far  as 
tiie  saiae  rebited  to  the  construction,  repair,  paving  and 
figging  of  the  streets,  and  to  the  cleansing  of  the  said 
extra  parochial  place,  and  the  raising  of  money  and  the 
impontion  of  rates  for  the  said  last  mentioned  purposes, 
extended  to  the  whole  of  the  said  extra  parochial  place 
of  TaxieUi  Park  which  lies  as  well  within  as  without  the 
said  borough ;  it  was  enacted,  that  such  and  so  many  of 
the  provisions  of  the  said  Act  as  related  to  that  part  of 

N  2 
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1861.        the  extra-parochial  place  of  Toxteth  Park  which  lies 
Guaidians  of  within  the  Baid  borough  should^  on  and  after  the  day  on 
T^TETB     ^\{yi^  that  Act  should  come  into  operation,  be,  and  the 
I  ooaTBoaid    ^°^®  were,  on  and  after  the  said  day,  thereby  repealed. 
of  Health  of        By  the  160th  section  of  the  said  stat.  9  &  10  Viet.  c. 
Park.        cxxyiL  it  is  enacted  that  the  said  parish  of  Liverpool, 
and  the  said  seyeral  townships  of  Everttm  and  Kirkdak 
respectively,  and  the  said  parts  of  the  township  of  fFest 
Derby,  and  of  the  said  extra-parochial  place  of  Toxteth 
Park,  respectively,  should  be  separate  and  distinct  dis- 
tricts for  the  purpose  of  laying  and  levying  the  said 
several  rates  therein  mentioned. 

By  the  162nd  section  of  the  said  stat.  9  &  10  VicL  c. 
cxxvii.  it  was^enacted  that  money  borrowed  by  the 
Commissioners,  in  pursuance  of  the  authority  therein 
mentioned,  should  be  a  charge  upon  the  sewer  rate,  to 
be  made  as  thereinbefore  directed  in  the  said  part  of  the 
extra-parochial  place  of  Toxteth  Park  which  lies  within 
the  said  borough.   ' 

By  the  provisional  order  of  the  Oeneral  Board  of 
Health,  bearing  date  80th  of  July  1855,  confirmed  by 
stat.  18&  19  Vict.  c.  125.,  being  *'The  Public  Health 
Supplemental  Act,  1855,*'  The  Public  Health  Act,  1848, 
"^  with  certain  exceptions  set  forth  in  that  order,  was 
applied  to  the  parts  included  within  the  boundaries  of 
Toiteth  Park  aforesaid,  as  defined  in  the  said  stat.  5  &  6 
Vict.  c.  cv.,  and  the  Commissioners  for  the  time  being 
acting  in  execution  of  the  said  local  Act  of  5  &  6  Vict  e. 
cv.  were  appointed  the  Local  Board  of  Health  under  the 
said  Public  Health  Act 

By  stat  21  Vict.  c.  x.  it  was  enacted,  ''that  such 
provisional  order  should  be  taken  and  held  to  apply 
to  so  much  of  the  said  extra  parochial  place  as  is  not 
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indaded  within  the  boundaries  of  the  said  horough ;  and 

tliessid  order  is  declared  to  be  of  full  force  and  effect 

within  and  in  respect  of  so  much  of  the  said  extra 

parochial  place  as  is  not  so  included  as  aforesaid ;  and  aU 

Ae  acts,  contracts^  instruments  and  proceedings  done^ 

entered  into  or  executed  by  the  Local  Board  of  Healthy 

acting  under  the  said  order^  should  be  and  were  thereby 

dedared  to  be  as  valid  and  effectual  as  if  the  said  order 

had  referred  only  to  the  part  of  the  said  extra-parochial 

place  not  so  included  as  aforesaid :  and  the  respondents 

became^  and  were  and  are^  the  Local  Board  of  Health 

of  the  rural  district  aforesaid. 

After  the  erection  of  the  said  workhouse  and  hospital, 
and  such  communication  had  been  made  by  the  appel- 
lants into  the  said  sewer  so  made  by  the  respondents, 
and  after  the  said  workhouse  had  been  appropriated, 
and  while  it  was  being  used  as  the  workhouse  for  the 
said  extra-parochial  place,  that  is  to  say,  on  6th  March 
1860,  a  general  district  rate  was  made  and  published 
by  the  respondents  for  the  district  of  Smithdawn  Lane 
aforesaid,  for  the  purposes  of  paying  the  expences  in- 
curred by  the  said  Local  Board  of  Health  in  making 
the  said  sewer.     Such  rate  was  intituled  as  follows. 

*' Smithdaum  Lane^  General  District  Rate.  Taxteth 
Pixrh,  Local  Board  of  Health.  Estimate  for  rate  for 
sewerage  purposes  on  the  separate  district  of  Smithdown 
Laxm.  To  pay  first  annual  instalment  of  princijial 
borrowed  firom  The  Boyal  Insurance  Company,  and 
interest ;  to  meet  which  a  rate  of  9d,  in  the  pound  on 
all  property  in  the  said  district  liable  thereto  will  be 
required.    60/. 

"  An  assessment  for  a  general  district  rate  for  sewerage 
purposes  only,  for  the  district  of  Smithdown  Lane,  made 


1861. 
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1861.       ^y  the  Locfd  Board  of  Health  for  the  rural  district  of 

(3hiaidianB  of   Toxteth  Park,  for  defraying  such  expences  as  are,  by 

ToxTBTH     rrhe  PubUc  Health  Act  1848  and  The  Local  Gtovemment 

LocftTBoaid    ^^  1858,  charged  upon  that  rate,  this  6th  day  of  March 

of  Health  of    I860,  afler  the  rate  of  9d.  in  the  pound,  upon  the  occu- 

Paik.        piers  and  other  parties  liable  by  law  to  be  assessed 

thereto,  to  commence  and  be  payable  on  the  18th  day 

of  JIfarcA  1860/' 

[Here  followed  an  extract  from  the  rate  book,  in 
which  book  the  appellants  were  rated  as  '^  the  Toxtdh 
Park  guardians,'^  at  1000/.,  in  respect  of  "  a  workhouse/'] 
Afterwards,  that  is  to  say,  on  6th  June  1860,  a  general 
district  rate  was  made  and  published  by  the  respondents, 
intituled  ''  General  District  Bate.'' 

'*  An  assessment  for  a  general  district  rate  made  by 
the  Local  Board  of  Health  of  the  rural  district  of 
Toxteth  Park,  for  defraying  such  expences  as  were  by 
the  Public  Health  Act,  1848,  and  Local  Gk>yemment 
Act,  1858,  charged  upon  that  rate,  this  5th  of  June, 
1860,  after  the  rate  of  Is.  lOd.  in  the  pound,  upon  the 
occupiers  and  other  parties  Uable  by  law  to  be  assessed 
thereto,  to  commence  and  be  payable  on  the  12th  of 
June,  1860." 

[Here  followed  an  extract  from  the  rate  book,  in 
which  the  appellants  were  rated  as  above  in  respect  of 
the  workhouse,  and  in  the  sum  of  jE200  in  respect  of  a 
''  workhouse  hospitaL"] 

The  appellants  contended  that  they  were  not  liable 
to  be  rated  to  the  said  several  rates,  oh  the  ground  that 
the  respondents  were  only  authorized  to  levy  such  rates 
upon  such  kinds  of  property  as  are  assessable  to  poor 
rates;  and  that  such  workhouse  and  hospital,  being 
situate  within  Toxteth  Park,  and  not  being  united  with 
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other  pariahes  for  the  relief  of  the  poor^  is  not  a  kind        igei. 

of  [iioperty  aaseasahle  to  the  poor  rate,  and  that  the  ouardiausof 

leqioiidents  were  prednded  firom  levying  the  several  ^p^i^" 

ntea  in  question  npon  the  aaid  workhouse  and  hospital.  j^ocJ'^q^^ 

The  respondents  contended  that  the  said  workhouse  of  Health  of 

/^  TOZTRH 

and  hospital  were  properly  assessed  to  the  said  several  P»k. 
TBieS)  on  the  ground  that  the  said  workhouse  and  hos- 
pital were  and  are  a  workhouse  and  hospital  for  the 
whole  district  of  Toxteth  Park^  hoth  within  and  beyond 
the  boundaries  of  the  said  borough  of  Liverpool;  and 
were  and  are,  by  the  laws  in  force  for  the  time  being, 
assessable  to  the  rates  for  the  relief  of  the  poor. 

And  the  respondents  further  contended  that,  even  if 
the  Coort  should  be  of  opinion  that  the  said  workhouse 
and  hospital  were  not  assessable  to  rates  for  the  relief  of 
the  po<ff,  the  said  workhouse  and  hospital  were  assessable 
to  ibe  said  rates,  or  one  of  them,  as  the  rural  district 
of  Toztdh  Flirk  formed  only  a  portion  of  Toxteth  Park 
afiiresaid,  for  the  benefit  of  the  whole  of  which  the  said 
wotkhoose  and  hospital  were  and  are  erected. 

The  question   for    the  opinion  of  the  Court  was. 
Whether  such  workhouse  and  hospital  were  properly 
I  to  the  said  several  rates,  or  dther  of  them. 


WMnfy  for  the  respondents.  The  workhouse  and  hos- 
pital are  both  assessaUe  to  these  rates.  Sect.  88  of  The 
Public  Health  Act,  1848,  II  ft;  12  Vict.  c.  68.,  is  repealed 
by  sect.  55  of  The  Local  Government  Act,  1858,  21  k  22 
VieL  C.98. ;  but  is,  in  fact,  reenacted  by  the  provisions 
in  that  section,  that  "  the  general  district  rates  shall  be 
made  and  levied  upon  the  occupier  of  aU  such  kinds  of 
jiroperty  as  by  the  laws  in  force  for  the  time  being  are 
or  may  be  assessable  to  any  rate  for  the  relief  of  the 
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1861.  poor,  and  shall  be  aaaessed  upon  the  full  net  annual 

Guardians  of  ^^^^  ^^  *^^^  property/*  &c.    The  eflfect  of  that  section 

^^k'^  ifl^  that  all  property  prima  facie  assessable  to  the  poor 

.     7'^     :.  »te>  under  stat.  43  Eliz.  c.  2..  is  to  be  assessable  to 

Local  Board  ' 

of  Health  of   the  district  rates:  and  the  workhouse  and  workhouse 

TOXTETH  . 

Park.  hospital  are  within  that  dass  of  property.  It  is  true 
that  a  workhouse  has  sometimes  been  held  to  be  not 
rateable  to  the  poor  rate ;  not,  howeyer,  on  the  ground 
of  its  being  a  kind  of  property  which  was  not  so  rate- 
able, but  because  the  assessment  imposed  upon  the 
workhouse  would,  in  effect,  be  paid  out  of  the  poor  rate, 
so  that  the  parish  would  derive  no  benefit  That  was 
also  the  ground  upon  which,  in  Rex  y.  The  Commu- 
tianers  jar  UghJ&ng  Beverley  {a\  the  CommissionerB 
were  held  not  rateable  to  the  poor  rate  in  respect  of 
their  occupation  of  their  gas  works.  But  that  is  an 
objection  founded  upon  the  practical  consequences  of 
the  assessment  in  the  particular  instance,  where  the 
area  for  the  benefit  of  which  the  workhouse  or  other 
building  is  erected  is  conterminous  with  the  area  upon 
which  the  assessment  is  made ;  and  does  not  affect  the 
general  question  whether  workhouses  are  prima  £Eude 
assessable  to  the  poor  rate.  It  is  dear,  from  the 
authorities,  that  they  are  so  assessable,  and  that  the 
occupation  of  them  is  not  such  an  occupation  for  pubUc 
purposes  as  brings  them  within  the  exemption  on  that 
ground.  Regina  v.  Wallingford  Union  {b)  and  Gooemors 
of  the  Bristol  Poor  v.  fFait  (c),  are  authorities  in  point. 
They  are  both  recognised  by  the  Court  in  its  judgment 
in  Regina  v.  Justices  of  Hull  (d),  where  a  local  board 
of  health  was  held  rateable  to  the  poor  rate  of  a  parish 

(a)  eA.fE.  645.  (6)  10  A,  #  E,  259. 

(c)  6  Ar4^  E:U  (rf)  4  £•.  <f  2?.  29. 
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in  mpeet  of  a  yard  partly  within  that  pariah,  and  occn-        1861. 

pied  bj  the  board  solely  for  the  purpose  of  repairing  o^j^iianr^ 
die  hi^ways  in  th^  district,  which  included  part  of      '^^^^ 

MoA  parish.     Here,  moreover,  as  in  those  cases,  the  j^oeal^Boaid 

aiea  fiar  which  the  workhouse  is  used  is  not  conterminous  of  Health  of 

TOXTKTH 

with  the  area  for  which  the  general  district  rate  is  inw        P»k. 

poeed;  so  that  there  would  not  be  any  circuity  in  the 

paymenit  of  such  district  rate.  'That  point,  however, 

does  not  really  arise  in  the  case  of  an  assessment  under 

Uie  Local  Government  Act,  1858 ;  which,  as  has  already 

been  said,  was  intended  to  impose  the  liability  upon  all 

property  prima  fSeicie  rateable  to  the  poor  rate.  [  Cockbttrn 

C.  J.    There  would  be  a  difficulty  here,  in  making  the 

rate  an  the  district,  in  determining  what  was  the  value 

of  the  workhouse  and  workhouse  hospital ;  inasmuch 

as  part  of  their  value  arises  from  the  use  of  it  by  places 

not  within  the  district.]     That  difficulty  would  exist  in 

aD  caaes  where  the  areas  are  not  conterminous.     But  it 

would  not  affect  the  principle  of  rateability. 

Ooerend,  for  the  appellants.     The  workhouse  and 

workhouse  hospital  are  not  liable  to  these  rates.    They 

are  used,  not  for  the  benefit  of  a  number  of  parishes 

united,  but  solely  for  that  of  the  parish  in  which  they 

are  situate ;  and  they  are  used  for  public  purposes  only. 

lliejr  are  therefore  not  assessable.     [Cockbum  C.  J. 

I  do  not  think  there  is  any  authority  for  holding  that 

a  workhouse,  situate  in  its  own  pariah,  is  not  primi 

&cie  assessable  to  the  poor  rate  for  that  parish.]    The 

ease  comes  within  the  principle  laid  down  in  Rex  v.  The 

QfmndMsianersfar  UghHng  Beverley  (a). 

(a)  6  il.  #  £L  645. 
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1861.  CocKBCRN  C.  J.     I  am  of  opinion  that  the  intention 

0iij;jdian8  <^  of  B^^  21  &  23  ^^^'  ^*  ^  ^^^^  ^  make  all  property 

"^  p^^™  which,  in  its  nature,  is  primi  fade  assessable  to  the 

LocftTBoMd  ^'^^  ^^^^*  assessable  also  to  the  general  district  rates. 

of  Health  of  This  workhouse  and  workhouse  hospital  are  clearly 

TOXTITH  ^ ,  " 

Park.  property  of  that  nature.  Even  where  it  is  necessary 
to  regard  the  character  of  the  occupation,  it  has  more 
than  once  been  held  that  unless  the  area  for  which  the 
workhouse  is  used  is  strictly  conterminous  with  the  area 
on  which  the  poor  rate  is  imposed,  the  workhouse  is 
rateable  to  the  poor  rate,  there  being  a  beneficial  occu- 
pation :  and  I  think  these  decisions  are  consistent  with 
justice  and  common  sense.  But,  for  the  purposes  of 
Stat  21  &  22  Vict.  c.  9&  it  is  sufficient,  as  I  have  already 
said,  that  the  hind  of  property  occupied  be  sudi  as  is, 
prima  facie,  assessable  to  the  poor  rate.  Our  judgment 
must  therefore  be  for  the  respondents. 

Crompton  J.  I  am  of  the  same  opinion.  I  think 
that'  the  words  **  kinds  of  property''  &c,  in  sect.  55  of 
Stat  21  &  22  Vict.  c.  98.,  are  intended  to  refer  to  such 
property  as  would  be  rateable  to  the  poor  rate  under 
stat.  43  Eliz.  c.  2.  The  district  rates  are  to  be  levied 
upon  ''the  occupier"  of  all  such  property.  Now  the 
authorities  are*  dear  that  a  workhouse  (and  a  workhouse 
hospital  is,  in  that  respect,  the  same  thing)  is  prima 
&cie  assessable  to  poor  rate.  It  has  been  held  not 
assessable  in  certain  cases,  where  the  rate  would  be 
circuitous,  and  taken,  as  it  were,  out  of  one  podk^  to 
be  put  into  the  other.  But  that  does  not  affect  the 
question  whether  or  not  a  workhouse  is  a  kind  of  pro* 
perty  prima  facie  assessable  to  the  poor  rate.    As  to  the 
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question  of  the  occapation^  I  take  the  same  view  as  the 
Lord  Chief  Justice. 

Hnj.  J.  I  also  am  of  opinion  that  judgment  should 
be  for  the  respondents.  Sect  55  of  stat  21  &  22  Vict. 
c  98.  vas  intended^  in  my  opinion^  to  apply  to  the 
deKt^on  of  property^  and  not  to  the  nature  of  the 
ooeopition  in  the  particular  instance. 


1861. 

Otuodiaiis  of 

TOXTRH 

Park 

▼. 

Local  Board 

of  Health  of 

TOXTBTH 

Fade. 


Blackburn  J.  I  am  of  the  same  opinion*  The 
oocapiers  of  a  warkhouse  are  occupiers  of  property 
assessable  to  the  poor  rate^  within  the  meaning  of 
sect  55  of  stat.  21  &  22  Vict.  c.  98.  In  some  cases,  no 
doabt,  a  workhouse  has  been  held  to  be  not  assessable 
where  the  rating  would  be,  to  use  the  expression  of 
L^^dak  J.,  in  Itex  y.  The  CamminioHers  far  Lighting 
Beverley  (a%  as  broad  as  it  is  long.  But  that  is  an 
objection  of  a  personal  nature,  so  to  speak,  to  the  par- 
tiedar  rate,  when  the  areas  happen  to  be  conterminous. 
And,  as  regards  the  objection  that  the  occupation  is  for 
inUic  purposes,  that  is  an  objection  founded,  not  upon 
the  deserqftian  of  the  property,  which  is  the  test  of 
nteaUHty  under  stat.  21  &  22  Fict.  c.  98.,  but  on  the 
diaiacter  of  the  occupation,  which,  as  has  already  been 
saidy  is  not  materiaL 

Judgment  for  the  respondents. 


(a)  6^  #  J?.  645. 650. 
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Jl%2d. 

Bankntptcy. 
EUctumby 

Seasonable 
time. 


Mackley  against  Hannah  Pattenden. 


A  party  who  had  deposited  a  lease  for  years  with  the  plamtiir  aa 
security  for  a  debt»  and  given  him  a  memorandum  by  way  of  equitable 
mortgage,  became  bankrupt  in  1847,  but  was  allowed  to  remain  in  pos- 
session and  receive  the  rents  imtil  his  death  in  1858.  In  1859  the  Court 
of  Bankruptcy,  on  application  of  the  plaintiff,  made  an  order  for  the 
sale  of  the  lease,  or,  m  the  event  of  sale  being  deemed  not  advisable, 
that  it  should  be  assigned  to  the  plaintiff  The  sum  bid  for  the  nroperty 
being  insufficient  to  satisfy  the  plaintiff*s  claim,  it  was  assignea  to  him 
in  1860  by  the  official  assignee,  and  a  creditors'  assignee  appointed  in 
lieu  of  the  original  creditors'  assi^ee,  who  had  refused  to  concur  in  the 
sale.  In  ejectment  by  the  plaintiff  against  the  personal  representative 
of  the  bankrupt,  held : 

1.  That  the  assigning  the  lease  to  the  plaintiff  was  an  acceptance  of 
it  by  the  assignees. 

2.  That  it  was  a  question  for  the  jury  whether  they  had  accepted  it 
within  a  reasonable  time. 


nnHTS  was  an  action  of  ejectment  to  recover  a  piece  of 
ground  with  two  messuages  thereon.  At  the  trial 
before  Hill  J,,  at  the  Middlesex  sittings  after  Trinity 
Term^  1860^  it  appeared  that  in  May,  1846,  a  lease  of  the 
premises  for  ninety-nine  years,  at  an  annual  rent  of  10/. 
was  made  by  B.  and  R.,  to  Joseph  PaUendetL  Pattenden 
became  bankrupt  in  Augtisty  1847,  and  in  July^  1849, 
the  plaintiff  proved  his  debt.  Previous  to  his  bankruptcy, 
Pattenden  deposited  the  lease  with  the  plaintiff  as  security 
for  a  debt,  and  gave  him  a  memorandum  by  way  of 
equitable  mortgage  j  but  Pattenden  was  allowed  to 
remain  in  possession,  and  received  the  rents  until  his 
death,  which  took  place  in  February,  1858;  he  having 
made  a  will  a  few  days  previously,  whereby  he  bequeathed 
this  lease  to  the  defendant,  who  was  his  wife,  and  whom 
he  also  constituted  his  sole  executrix.  In  1859  the 
Court  of  Bankruptcy,  on  the  application  of  the  plaintiff, 
made  an  order  for  the  sale  of  the  lease,  or,  in  the  event 
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of  a  sale  not  being  deemed  advisable^  that  it  aboiild  be        IS61. 
assigned  to  the  plaintiff.     The  sum  bid  for  the  property     Macklbt"^ 
bang  insufficient  to  satisfy  the  plaintiff's  daim^  it  was    p^y^,>„^ 
assigned  to  him  in  I860  by  the  official  assignee^  and  a 
creditors'  assignee   appointed  in  lieu  of  the  original 
creditors'  assignee,  who  had  refused  to  concur  in  the 
sale. 

On  this  state  of  facts  the  defendant's  counsel^  besides 
taking  some  other  objections  to  which  it  is  unnecessary  to 
whf^  argued  that  there  was  no  reasonable  evidence  of 
an  acceptance  of  this  lease  by  the  assignees.  The  learned 
Judge,  however,  overruled  all  the  objections,  and  on 
this  particular  one  reserved  leave  to  move  the  Court. 

A  verdict  having  been  given  for  the  plaintiff, 
MmUoffu  Chambers,  in  Michaelmas  Term,  1860,  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  a 
nonsoity  on  the  ground  that  there  was  no  evidence  that 
the  assignees  had  accepted  the  lease  in  due  or  reasonable 
time. 

Shee  Seijt.  and  fFl  T.  Barnard,  now  shewed  cause. 
The  property  of  a  bankrupt  does  not  vest  in  his 
assignees  until  some  unequivocal  act  of  acceptance  of 
it  by  them;/  Goodwin  v.  Nobk{a)}  and  no  act  of 
acceptance  of  a  lease  can  be  more  unequivocal  than 
selling  it  [Blackbum  J.  referred  to  Hastings  v.  WU'- 
urn  (5)].  The  point  that  the  acceptance  of  the  assig- 
nees should  be  within  a  reasonable  time  was  not  made 
at  the  trial;  and  if  it  had,  further  evidence  in  proof 
of  that  fact  would  have  been  adduced  by  the  plaintiff. 
Assigneea  of  a  bankrupt  have  a  right  to  elect,  when- 
ever they  please,  whether  they  will  accept  property 
(tf)  8  la  ^  B.  587.  (h)  Holt.  N.  P.  a  290. 
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1861.  belonging  to  the  bankrupt ;  and  when  they  have  done 
Haoklst~  ^  *^®  property  vests  in  them ;  note  to  AurM  v.  MBs^ 
Pattmdw.  ^  Smith.  L.  C.  681,  (4th  ed.),  and  the  cases  there  dted 
of  Copeland  v.  Stephens,  IB.^  Aid.  593,  Rmger  v.  Cawn, 
S  M.ff  fF.  348.  The  object  of  the  bankrapt  law  was 
to  render  the  estate  of  the  bankrapt  available  for  tiie 
benefit  of  his  creditors,  and  it  is  for  the  assignees  to 
judge  whether  any  given  properly  will  be  a  burden  or 
an  advantage.  A  property  which  would  be  a  burden  at 
one  moment  may  become  beneficial  in  course  of  time. 
The  Bankrupt  Law  Consolidation  Act,  12  &  13  VieL 
c.  106.  8.  145.,  enacts,  '^  If  the  assignees  of  the  estate 
and  effects  of  any  bankrupt  having  or  being  entitled 
to  any  land  either  under  a  conveyance  to  him  in 
fee  or  under  an  agreement  for  any  sudi  conveyance, 
subject  to  any  perpetual  yearly  rent  reserved  by  such 
conveyance  or  agreement,  or  having  or  being  entitled  to 
any  lease  or  agreement  for  a  lease,  shall  elect  to  take 
such  land  or  the  benefit  of  such  conveyance  or  agree- 
ment, or  such  lease  or  agreement  for  a  lease,  as  the  case 
may  be,  the  bankrupt  shall  not  be  liable  to  pay  any  rent 
accruing  after  the  issuing  of  the  fiat  or  filing  of  the 
petition  for  adjudication  of  bankruptcy  against  him,  or 
to  be  sued  in  respect  of  any  subsequent  non-observanoe 
or  non-performance  of  the  conditions,  covenants,  or 
agreements  in  any  such  conveyance  or  agreement,  or 
lease  or  agreement  for  a  lease;  and  if  the  assignees  shall 
decline  to  take  such  land,  &&,  the  bankrupt  shall  not  be 
liable  if,  within  fourteen  days  after  he  shall  have  had 
notice  that  the  assignees  have  declined,  he  shall  deliver 
up  such  conveyance,  &c.,  to  the  person  then  entitled  to 
the  rent,  or  having  so  agreed  to  convey  or  lease,  as  the 
case  may  be ;  and  if  the  assignees  shall  not  (upon  being 
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thereto  required)  elect  whether  thej  will  accept  or       I86I. 

deciiDe  sach  land  &c.,  any  person  entitled  to  soch  rent^     Macki.it 

or  lumng  so  conveyed  &c.,  or  any  person  claiming    p^,^„„, 

under  him,  shall  be  entitled  to  apply  to  the  Courts  and 

tiie  Court  may  orda  them  to  elect  and  deUyer  up  such 

eouTeytmoe  be.,  in  case  they  shall  decline  the  same, 

and  the  possession  of  the  premises,  or  may  make  such 

oiher  order  therein  as  it  shall  think  fit/'     ICrampton  J. 

Lawrence  t.  Knowles  (a)  is  an  authority  that  assignees 

lie  bound  to  make  their  election  within  a  reasonable 

time.     Coeihum  C.  J.  Hanson  v.  Stevenson  (b)  is  to  the 

same  effect.]     Those  cases  were  decided  under  the  old 

bankrupt  Acts.     [Cockbvam  C.  J.     In  Graham  y.  7^ 

Van  Diemens    Land   Company^    in    the    Exchequer 

Chamber (<r),  Mauk  J.  said,  ''It  seems  to  us  that  it 

would  be  proper  to  tell  the  jury  that  there  is  no  limit 

of  time  until  some  one  makes  an  application.''     ''  We 

thiuk  that  in  cases  of  this  kind  a  ^reasonable  time  will 

not  begin   to   run  until  some  one  interested  in  the 

matter  takes  some  step  in  respect  of  if    The  rest  of 

the  Court,  however,  do  not  appear  to  have  concurred  in 

that  opinion;  and  my  broths  Crompton  tells  me  that 

they  did  not  agree  in  it] 

M.  Chambers,  Stammers  and  Philbrichy  in  support  of 
the  rule.  The  merely  advertising  a  lease  for  sale  is  not 
an  acceptance  of  it  by  the  assignees  of  a  bankrupt; 
Twmer  y.  Richardson  {d).  There  must  be  a  positive 
taking  possession  so  as  to  render  them  liable  for  the 
rent  and  covenants;  BourdUhm  v.  Dalton  {e).  [Hill  J. 
How  could  they  do  so  here,  where  the  lease  was  subject 

(a)  5  Binff.  N.  C.  399.  (b)  1  B,  #  Aid.  303. 

(r)  1 1  Erck.  101.  (d)  7  E(ut,  a35. 

(f)  1  Pecke  K  P.  C.  238. 
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1861.  to  <u^  equitable  mortgage?  They  did  all  they  could, 
Maoklkt  namely,  apply  to  the  Court  for  aa  order  to  sell  on  the 
Pattxitdkh  ^PPli^^ioi^  of  the  equitable  mortgagee.]  But,  at  all 
events,  the  assignees  ought  to  have  accepted  the  lease 
within  a  reasonable  time ;  Taylor  y.  Young  (a).  Stat. 
12  &  13  VicL  c.  106.  does  not  apply  here,  as  it  was 
not  in  force  at  the  time  of  this  bankruptcy ;  but, 
if  it  does,  it  has  a  clause  (sect  188)  requiring  the 
assignees  to  wind  up  at  the  end  of  two  years; 
and  neither  under  that  nor  the  old  statutes  could 
the  bankrupt  call  on  the  assignees  to  elect  to  take  a 
lease,  that  being  the  exclusive  privilege  of  the  lessor ; 
Ex  parte  Vardy  (&).  Whether  the  time  taken  to  elect 
was  reasonable  is  matter  of  law  to  be  determined  by 
the  Court;  and  in  the  case  of  Graham  v.  The  Van  Die- 
men^s  Land  Company  (c),  already  cited,  Cresswell  J., 
during  the  argument,  says,  with  reference  to  the  ques- 
tion of  reasonable  time,  '*  It  may  be  an  ingredient,  in 
considering  that  question,  to  see  whether  the  situation 
of  either  party  has  been  altered  in  the  meantime/'  If 
the  time  for  election  were  indefinite,  great  difficulties 
would  arise  with  respect  to  the  Statute  of  Limitations  in 
actions  against  bankrupts;  and  if  a  bankrupt,  who  is 
allowed  to  remain  in  possession  for  many  years,  were  to 
improve  the  property,  it  would  be  at  the  expence  of  the 
new  creditors,  seeing  that  the  old  assignees  might  stiU 
come  and  take  it.  [They  also  cited  the  observations  of 
IVilliams  J.  in  Beckham  v.  Drake  (rf).] 

CocKBURN  C.  J.  This  rule  must  be  made  absolute; 
not,  however,  in  either  of  the  forms  in  which  it  is  asked 
for^ — namely  to  enter  a  verdict  for  the  defendant,  or  for 

(a)  3  B.  #  AM,  521.  (A)  3  MonL  D,  #  D.  G.  340. 

(r)  11  Exch.  111.  (rf)  2  H.  L.  Ca.  596. 
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a  nansnit^bQt  for  a  new  trial,  on  the  ground  that  there        isGl. 
has  been  a  miscarriage  in  the  way  that  the  case  went  to      macklby 
the  jury.    The  question  as  to  whether  the  assignees  of    p^„b„,>,„ 
the  bankrupt  had  elected  to  take  this  lease  depends  on 
whether,  prior  to  their  doing  what  they  did,  they  had 
or  had  not  dedined  to  interfere,  under  such  circum- 
stanoes  as  to  divest  themselves  of  authority  to  act  as 
th^  have  done.     And  that  must  depend  on  whether 
the  lapse  of  time   between  the  bankruptcy  and  the 
eonfeyance  to  the  plaintiff  was  so  unreasonably  long 
that,  taken  in  conjunction  with  the  surrounding  circum- 
stances of  the  case,  the  jury  would  be  warranted  in 
Goming  to  the  conclusion  that  the  assignees  had  declined 
to  accept  the  lease.     Now  it  appears  that  that  question 
was  not  raised  at  the  trial.     On  the  points  submitted  to 
Ae  Judge  at  the  trial,  I  think  his  ruling  and  direction 
perfectly  right;  but  it  must  be  assumed  that,  if  the 
pcHnt  I  have  mentioned  had  been  presented  to  him,  he 
woold  have  left  it  to  the  jury,  accompanied  with  all 
neoeasaiy  observations;  in  which  event  it  is  possible 
tiiat  they  might  hav6  found  adversely  to  the  plaintiff.     I 
io  not  say  that  such  would,  but  merely  that  such  might, 
hare  been  the  result.     There  has,  therefore,  been  a  mis- 
camage  of  justice  in  this  case ;  still,  inasmuch  as  that 
noacanriage  was  not  occasioned  by  any  fault  of  the  Judge, 
who  bad  not  this  question  submitted  to  him,  and  did 
not  know  that  it  was  one  which  either  of  the  parties 
deored  should  be  raised,  but  the  fault  of  those  who 
i^^Fcaoited  those  parties,  the  new  trial  should  be  on  « 

payment  of  costs ;  and  on  the  further  condition  that 
the  costs  be  paid  within  a  reasonable  time,  i.  e.,  between 
tiia  and  the  first  day  of  next  term. 

CioMFTON  J.    I  am  of  the  same  opinion.     I  do  not 

▼01-  I.  o  E.    B.   &  8. 
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1861.  agree  in  the  argument  that  a  man  cannot  pass  a  property 
Macklbt"  '''^thout  formally  accepting  it.  So  soon  as  he  takes  up 
FATTSMDnr  ^  P^^  ^  transfer  the  property,  that  is  equivalent  to  aa 
acceptance,  and  it  passes  out  of  him*  Is  there  any 
thing,  then,  fix)m  whence  we  can  conclude  that  the  prac- 
tice in  the  Bankruptcy  Court  is  at  variance  with  this  ? 
Long  before  the  present  statute  it  was  the  law  that 
assignees  are  to  judge  whether  or  not  they  will  take  a 
lease  which  may  turn  out  an  onerous  burden.  My 
notion  is  that  the  present  case  should  go  to  another 
jury ;  although  I  am  not  quite  dear  whether  the  ques- 
tion to  be  presented  to  them  should  be  whether  the 
acceptance  of  this  lease  by  the  assignees  was  within  a 
reasonable  time  from  the  bankruptcy,  or  whether  they 
had  declined  to  accept  it  within  that  time.  Looking  at 
the  cases,  I  think  it  should  be  the  former ;  for  the  lease 
is  in  the  bankrupt  until  accepted  by  the  assignees,  and 
that  must  be  done  within  a  reasonable  tima  I  think  the 
Judge  at  the  trial  was  right  in  his  rulings  on  the  points 
raised ;  but  this  was  a  new  point,  depending  on  the  ques- 
tion. Did  the  assignees  accept  the  lease  within  a  reason- 
able time  ?  There  may  be  ground  for  saying  that  the 
assignees  took  an  unreasonable  time  under  the  circum- 
stances ;  still  they  may  have  been  taking  time  to  see 
what  the  equitable  mortgagee  was  doing. 
Hill  and  Blackburn  Js.  concurred  (a). 

Rule  absolute  accordingly. 

(a)  It  Bhoiild  be  obBerved  tliat  the  bankniptcy  in  this  case  was  pre- 
Tious  to  the  Bankrupt  Law- Consolidation  Act,  1849,  12  &  13  Vkt. 
c,  106.  In  a  recent  case  of  Carttoright  v.  Glover,  2  Giffard,  620,  Vice 
ChanceUor  Stuart  held  that^  under  stat  12  &  13  Vict,  e.  106.  s.  145.,  tbe 
interest  of  a  bankrupt  in  leasehold  property  remains  in  his  assignees 
until  they  elect  not  to  take  the  demise,  and  that  Copdand  v.  Siephenf, 
I  B,^  Aid.  693  (cited  in  the  text),  which  was  decided  under  the  old  law 
has  no  application  where,  by  Tirtue  of  that  act,  the  bankrupt's  esuw 
Tests  in  the  assignees. 
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1861. 


Tamyaco  and  others  cuiainst  Lucas  and  others.  Saturday, 

^  May  4th. 


DefcDdaBta  had  beeome  responsiblev  as  del  credere  agents,  for  the    ^  ^f^^or  and 
pveliMe  of  a  cargo  of  wheat  of  from  1800  to  2000  ouarters,   to  be   ^<^- 
fkifftA  It  the  price  of  5Qs.  per  quarter  free  on  board  at  Twanroa,  "  and    Construction 
induing  frei^t  and  insurance  to  any  safe  port  in  the  Unitea  King-    of  contract. 
in.''  ''Payment  cash  in  London  in  exchange  for  shipping  docnments/*    **  ^^y^nt  in 
Rmtiffe  tendered  the  following  shipping  documents  of  a  careo  answering   ^hange  for 
tbe  detoipdon  in  the  contract :  a  charteiparty ;  a  bill  of  lading  and  '^pptng    ^^ 
pnTiaoDal  iuTCHce,  in  both  of  which  the  cargo  was  stated  to  be  1850   documents, 
qontoa,  at  dO».  per  quarter,  4626/L,  lees  freight,  at  IO9.  M.  per  Quarter, 
iODU  lOs. ;  and  a  policy  of  insurance  effected  on  the  car^  yalued  at 
960(ML    On  behalf  of  the  plainrifls  evidence  was  giyen,  which  was  not 
MBtndicted,  that  the  policy  tendered  was  sufficient  to  protect  the 
istacit  of  the  shipper  of  the  cargo  at  the  time  of  shipment    In  an 
leaai  igainst  the  dciendants  for  not  paying  or  procuring  from  their  prin- 
opal  payment  of  the  price  of  the  cargo,  they  pleaded  that  plaintiffs 
vere  not  ready  and  wdUing  to  tender,  nor  did  thev  tender,  '*  the  usual 
dnmBg  docnments"  acoording  to  the  contract   Held,  that  the  plaintiffs 
haa  so  tendered :  and  they  were  not  bound  to  tender,  as  a  "  shipping 
donmoit^"  within  the  meaning  of  the  contract,  a  polic}r  corering  the 
fafl  imoant  of  the  buyers'  risk  as  it  appeared  by  the  prorisional  invoice 
nd  bill  of  lading. 

THE  first  oomit  of  the  declaration  stated  that  plain- 
ti&  employed  defendants^  as  their  del  credere  agents 
and  broken^  to  make  a  contract  for  them^  and  the  defend- 
ants did  make  a  contract  for  plaintiffs  in  the  words  and 
figures  fidlowing : — 

"London,  August  25,  1857. 
'^  Sold  to  onr  principal,  on  account  of  Messrs.  Tam- 
vaeo,  Mierulacki  and  ManroffordtUt/*  (the  plaintiffii)  '^a 
caigo  of  Taganrog  Ghirka  wheat,  of  a  fidr  average 
qoality,  of  the  season^s  shipments,  at  time  of  loading, 
consisting  of  abont  2000  quarters  (say  from  eighteen 
hnndred  to  two  thousand  quarters),  at  the  price  of  50«. 
(lay  fifty  shillings)  per  delivered  quarter  of  492  lbs., 
free  on  board  at  Taganrog,  and  including  freight  and 
insurance  to  any  safe  port  in  the  United   Kingdom, 

o  2 
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1861.  calling  for  orders  as  usual;  the  wheat  to  be  shipped 
Tamvaco  from  the  Ist  October  to  the  15th  November,  new  style, 
LuoAs.  in  an  A  1  Enfflish,  or  a  first  class  foreign  vessd,  not 
Greek  nor  Turk;  the  vessel  is  to  suffer  no  detention 
from  ice.  The  measure^  for  the  sake  of  invoice^  to  be 
calculated  at  the  rate  of  100  chetwerts  equal  to  72  quar- 
ters. Sellers  guarantee  delivery  of  invoice  weight,  sea 
accidents  excepted.  Buyers  to  pay  for  any  excess  of 
weight,  unless  it  be  the  result  of  sea  damage  or  heating. 
Payment,  cash  in  London  in  exchange  for  shipping 
documents  (so  soon  as  the  vessel  has  got  out  of  the  Sea 
ofAzoff),  less  discount  at  the  rate  of  5/.  per  cent,  per 
annum,  for  the  unexpired  portion  of  three  months  from 
date  of  bill  of  lading.  Sellers  guarantee  to  buyer  a 
reasonable  number  of  lay  days  for  discharging ;  com- 
mission 2^  per  cent,  to  be  paid  hj  sellers.'' 

"  S.  H.  Lucas  Sf  Sww.* 
The  count  then  stated  that  plaintiffs  were  the  per- 
sons designated  in  the  contract  as  the  sellers,  and  that 
the  contract  in  the  said  note  was  made  by  defendants 
between  plaintiffs  and  one  T.  H,  Dart^  who  was  then 
the  principal  of  defendants,  and  who  is  designated  by 
them  "the  buyer."  That  defendants  were  employed 
by  plaintiffs  to  make,  and  did  make,  this  contract, 
on  terms,  amongst  others,  that  defendants,  for  cer- 
tain commission  payable  to  them  by  plainti£fs,  should 
be  del  credere  agents,  and  should  be  responsible  to 
plaintifis  for  the  solvency  o^  and  performance  of  the 
contract  by,  defendants'  unnamed  principal,  the  buyer, 
with  whom  the  contract  was  made  by  them  on  account 
of  the  plaintiffs,  for  the  payment  of  the  price  of  the 
cargo,  according  to  the  terms  of  the  contract.  That, 
after   the  making  of  the  contract,   7.  U.  Dart  was 
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declared  by  defendants  to  be  their  principal  in  the  con-        1861. 
tract;  and  afterwards  and  in  due  time,  according  to      Tamtaoo 
the  contract^   plaintiffs  were  ready  and  willing^  and        Lvcab. 
offered  to  deliver  to  defendants^  who  then  were  agents 
to  Dart  in  that  behalf,  and  to  Darty  the  usual  shipping 
docmnents,  according   to  the  contract^  of  a  cargo  of 
wlieat,  such  and  so  shipped  as  was  stipulated  for  in  the 
ooutracty  in  exchange  for  the  invoice  price,  according  to 
die  contract.    That  all  conditions  precedent  to  plaintiffs' 
right  to  have  the  shipping  documents  accepted  and  paid 
for  by  Darty  according  to  the  contract,  were  performed 
and  fulfilled,   and  all   things  hi^pened   necessary  to 
entitle  them  to  be  paid  by  Darty  of  which  defendants 
had  notice.       That  Dart  stopped  payment   and   be- 
came insolvent,  and  had  not  accepted  the  documents 
nc»r  paid  plaintiffs  for  the  carga      Averment :    that 
all  conditions    precedent  to   plaintiffs'  right  to  hold 
ddendants  responsible  for  the  solvency  of,  and  per- 
formance of  the  contract  by,  their  principal,  and  to  hold 
defendants  responsible  for  the  payment  of  the  price 
according  to  the  contract,  and  to  maintain  this  action 
for  tlie  breach  after  mentioned,  have  been  performed 
and  fulfilled.     Breach :  That  defendants  have  not  nor 
would  perform  the  contract,  nor  procure  the  same  to  be 
performed  by  Dart;   nor  have  they  paid,  nor  would 
they  pay  nor  be  responsible  for,  the  payment  of  the 
price  of  the  cargo  according  to  the  terms  of  the  con- 
tract; nor  have  they  paid,  nor  would  they  pay  nor  be 
responsible  to  plaintiffs  for,  the  loss  which  they  have 
sustained  by  the  nonpayment  of  the  price  and  non- 
fulfilment  of  the  contract  by  Dart,  and  by  his  insol- 
vency. 

Third    plea.       That  plaintiffs  were   not    ready   and 
willing  to  deliver,  nor  did  they   offer  to  deliver,   to 
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1861.        plaintiffiB  or  to   Dart,  the  usual  shipping  documents 

Xamvaoo     according  to  the  contract,  of  a  cargo  of  wheat,  such  and 

Lcc48.       ^  shipped  as  was  stipulated  in  the  contract,  in  exchange 

for  the  invoice  price,  according  to  the  said  contract. 

Issue  thereon* 

At  the  trial,  before  Cochbum  C.  J.,  at  the  London 
Sittings  after  last  TWnti^  Term,  it  appeared  that  the  de- 
fendants were  com  SsuHxirs  in  Lotidon^  and  that,  on  25th 
August  1857,  defendants,  acting  for  the  plaintiffs  on  a  del 
credere  commission  at  2^  per  cent.,  signed  and  deUvered 
to  the  plaintiffs  the  following  contract  note. 

''  Londany  25th  August  1857. 
"  Sold  to  our  principal,  on  account  of  Messrs.  Tam^ 
vaco,  Micrulachi  and  Mavrogardato,  a  cai^o  of  Taganrog 
Ghirka  wheat  of  £edr  average  quality,  of  the  season's 
shipments,  at  time  of  loading,  consisting  of  about  2000 
quarters  (jsay  from  eighteen  hundred  to  two  thousand 
two  hundred  quarters),  at  the  price  of  50s.  (say  fifty  shil- 
lings) per  delivered  quarter  of  492  lbs.,  free  on  board 
at  Taganrog^  and  including  freight  and  insurance  to 
any  safe  port  in  the  United  Kingdom,  calling  for  orders 
as  usual.  The  wheat  is  to  be  shipped  from  the  1st 
October  to  the  15th  November ,  new  style,  in  an  A  1 
English,  or  a  first  class  foreign  vessel,  not  Greek  or 
Turk.  The  vessel  is  to  suffer  no  detention  from  ice. 
The  measure,  for  the  sake  of  invoice,  to  be  calculated 
at  the  rate  of  100  chetwerts  to  72  quarters.  Sellers 
guarantee  delivery  of  invoice  weight,  sea  accidents 
excepted.  Buyers  to  pay  for  any  excess  of  weight, 
unless  it  be  the  result  of  sea  damage  or  heating;  pay- 
ment in  London,  in  exchange  for  shipping  documents 
(so  soon  as  the  vessel  has  got  out  of  the  Sea  of  Azoff), 
less  discounts  at  the  rate  of  5^  per  cent,  per  annum, 
for  the  unexpired  portion  of  three  months  from  the 
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date  of  the  bill  of  lading.     Sellers  guarantee  to  buyer        1861. 
a  reasonable   number  of   lay   days   for   dischai^ing ;      tamvaco 
oommiflrion  2|  per  cent.^  to  be  paid  by  sellers.'*  Lwja*. 

(Signed)  "  S.  H.  Lucas  §•  Swm." 
One  Dart  was  declared  by  the  defendants  to  be  the 
principal  (as  the  buyer)  in  the  transaction ;  but^  on  27th 
Angiut,  the  defendants  were  informed  that  Dart  repu- 
diated the  contract,  on  the  ground  that  the  defendants  had 
exceeded  their  authority.  It  was  proved  by  the  cones- 
pondence  between  Dart  and  the  defendants  that  they  had 
acted  within  their  authority.  Notice  of  Darfs  repudia^ 
tkm  was  immediately  given  to  the  plaintiffs.  The  plain- 
tifi,  however,  obtained  in  the  market  a  cargo  afloat  that 
accorded  with  this  contract;  and,  on  14th  December 
1857,  tendered  to  the  defendants  a  provisional  invoice, 
together  with  the  charter  party,  bill  of  lading  and  policy 
of  insurance,  as  the  shipping  documents.  The  biU  of 
lading  was  as  follows. 

"  Shipped   in  very  good   condition   and  order,  by 
Messrs.  George  L.  Ztffoy  for  account  and  risk  of  whom- 
soever it  may  concern,  in  and  upon  the  good  ship  called 
The  AUce  GiUj  English  flag,  whereof  is  master  for  this 
present  voyage  John  Daniell,  and  bound  for  Queenstawn 
or  Falmouth  for  orders,  chetwerts  2570  (say  two  thou- 
sand five  hundred  and  seventy  chetwerts)  of  wheat, 
GUrka  in  bulk,  weighing  pounds  25,700;   mats  529 
(say  five  hundred  and  twenty-nine  mats)  for  dunnage, 
mailed  and  numbered  as  in  margin,  and  are  to  be 
delivered  in  the  like  good  order  and  well  conditioned 
at  a  safe  port  of  discharge,  as  per  charter  party,  unto 
Messrs.  Ziffo,  Sons  Sf  Co.,  of  London,  or  to  their  assigns ; 
paying  freight,  gratuity  and  demurrage  (if  any)  for  the 
said  goods,  and  all  other  clauses  as  per  charter  party, 
^th  primage    and    average   accustomed.      Dated    in 
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1S61.         Taganrog,    the   24th   of  October   1857,   quantity   and 
Tahvico      quality  not  known." 
_  ^-  (Signed)  ''John  Daniell,  Master/' 

Indorsed  by  Ziffo,  Sons  Sf  Co.,  and  the  plaintifb. 

The  charter  party  of  12th  August,  1857,  was  for  a 
cargo  of  tallow,  wheat,  seed  or  other  grain,  firom 
Taganrog  to  a  safe  port  in  the  United  Kingdom,  at  70s, 
per  ton  for  tallow,  and  seed  or  grain  in  the  customary 
proportions,  according  to  the  London  Baltic  printed  rules. 
Freight  to  be  paid  on  deliyery,  half  in  cash,  and  half  in 
bills  at  three  months,  or  in  cash  with  five  per  cent 
discount.  Cash  for  ship's  disbursements  at  port  of 
loading  to  be  advanced,  free  of  interest,  to  the  amount 
of  150/.,  to  be  deducted  from  the  freight,  with  cost  of 
insurance  thereon. 

The  provisional  invoice  was  as  follows. 

''  London,  14th  December,  1857. 
"  Messrs.  H,  S.  Lucas  jf  Sons, 
"  To  TamvacOf  Micrulachi,  and  Mavrogordato,  cargo 
of  Taganrog  Ghirha  wheat,  shipped  per  Alice  Gill, 
Captain  John  Daniell,  from  Taganrog,  consisting  of  2500 
chetwerts,  as  per  bill  of  lading,  dated  Taganrog,  24th  of 
October,  1857  (O.  S.),  against  contract  of  25th  of  August 
last,  5th  of  November,  1857  (N.  S.). 

2570  chetwerts,  at  100  ==  72  qrs., 

=  qrs.  1850^V?y  «*  C.  F.  &  I. 

per  qr.,  50* ^£4626    0 

Less  freight  at  705.  per  ton  for 
tallow  is  for  wheat  10*.  9§|rf. 

per  qr.  in  full  delivered JBIOOI  10 

Less  advance  to  Captain  at  Ta^       160    0 
ganrog 841  10 

£3784  10  " 
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The  policy  of  insurance,  dated  5th  December  1857,        1861. 
was  cm  2570  chetwerts  of  wheat,  valaed  at  3600/.  ~  Taxtaoo 

On  14th  December,  when  the  documents  were  ten-  Lucis. 
dered  to  the  defendants,  the  price  of  wheat  had  fallen 
(xmsiderably.  The  defendants  returned  the  documents, 
as  it  was  allied,  without  having  inspected  them,  and 
informed  the  plaintiffs  that  they  would  notify  the  tender 
to  Dart  No  objection  was  made  by  the  defendants  to 
any  of  the  documents. 

When  the  ship  was  reported,  on  24th  January,  1858, 
the  plaintiff  again  offered  to  deliver  the  shipping  docu- 
ments, and  notified  that  they  would  hold  the  defendants 
responsible.  The  defendants  denied  that  they  were  del 
credere  agents,  and  referred  the  plaintiffs  to  the  defend- 
ants' attorneys. 

The  defendants  contended,  at  the  trial,  that  they  were 

not  del  credere  agents,  and  that  the  tender  of  the  shipping 

documents  was  bad  on  the  ground  that  the  policy  of 

insurance  did  not  cover  the  whole  of  the  buyers'  risk, 

;  as  it  appeared  from  the  provisional  invoice  and  bill  of 

j  lading.    Evidence  was  given  on  the  part  of  the  plaintiffs 

that  the  cargo  actually  yielded  only  1809  quarters,  and 

that  the  policy  sufficiently  covered  the  shippers'  risk. 

I  No  evidence  in  contradiction  was  offered  on  behalf  of 

;  the  defendants ;  nor  was  it  shewn  that  there  was  any 

usage  among  mercantile  men  that  the  policy  should 

coTer  the  buyers'  risk.     The  defendants  also  contended 

that  the  measure  of  damages  was  to  be  ascertained  at 

I  the  time  when  Dart  repudiated  the  contract,  when  the 

Ul  in  price  was  comparatively  trifling,  and  not  when 

the  documents  were  tendered. 

The  jury  retamed  a  verdict  for  the  plaintiffs  on  the 
^es  raised  by  the  third  plea,  leave  being  reserved  to 
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1861.       the  defendants  to  move  to  enter  it  for  them :  and  the 
Tamvaoo     Court  was  also  to  say  on  what  principle  the  damages 
LuoAs.       ^^^  ^  ^  assessed. 

Bomll,  in  last  JMiehaelmas  Term,  obtained  a  rule  Nisi 
accordingly. 

Montague  Smith  and  Waihin  WUUamM  now  shewed 
cause.  The  defendants  must  satisfy  the  Court  that,  as 
a  matter  of  law^  the  policy  tendered.was  not  **  a  ship- 
ping document''  within  the  meaning  of  the  contract. 
It  is  said,  on  behalf  of  the  defendants,  that  the  policy 
to  be  tendered  must  be  one  effected  with  reference  to 
the  buyers'  risk ;  and  that  it  will  not  sufBce  that  it  should 
be  an  adequate  protection  to  the  shippers.  But  the 
plaintiflb  did  not  bind  themselyes  to  ship  a  cargo  for  the 
defendants.  The  contract  was  one  which  the  plaintiffs 
might  fulfil  by  obtaining  in  the  market  a  cargo  afloat 
answering  to  the  description  in  the  contract,  and  tender- 
ing the  proper  shipping  documents  of  such  a  cargo.  It 
was  dear,  at  the  trial,  that  the  policy  effected  did,  in 
point  of  fact,  cover  the  shippers'  risk :  the  actual  yield 
of  the  cargo  was  only  1809  quarters,  and  the  market 
had  fallen  considerably  between  the  time  of  the  ship- 
ment and  the  tender  of  the  documents.  Assuming, 
however,  that  the  policy  must  cover  the  risk  disclosed 
by  the  provisional  invoice  and  bill  of  lading,  the  policy 
here  was  sufficient.  The  policy  need  not  cover  the 
fireight,  which  was  not  payable  except  on  the  safe  arrival 
of  the  cargo,  and  was  never  at  the  buyers'  risk.  Here 
the  sum  of  160/.  had  been  advanced  at  Taganrog  on 
account  of  fireight ;  but  that  circumstance  does  not  alter 
the  character  of  the  payment :  it  is  still  part  of  the 
freight)  and  would  be  properly  insurable  as  such  by  the 


XXIV.   VICTORIA. 


193 


shipowner ;  HaU  v.  Jansan  (a).    If  the  whole  freight, 
Tis.  1001/.  10«.,  be  deducted  firom  the  gross  amount  of 
mmoe  price,  there  would  remain  24/.  lOs,  which  the 
policy  did  not  cover.     Bat  even  this  sum  may  be  dis- 
posed ci  under  the  eircumstances :  for,  by  the  terms  of 
the  ooQtnict,  the  payment  was  to  be  made  less  discount 
at  5iL  per  cent,  for  the  unexpired  portion  of  three  months 
from  the  date  of  the  bill  of  lading.     This  was  the  24th 
of  October,  old  style ;  that  is,  the  5th  of  November.  The 
tender  of  the  documents  was  made  on  the  14th  of 
December^  1857:   this  would  leave  fifty-six  days'  dis- 
count, the  amount  of  which  would  be  27/.  16ff. ;  and, 
deducting  this  further  sum  firom  the  contract  price, 
tiiere  would  be  a  slight  margin  in  the  plaintiflb'  fiiYOur. 
Lastly,  inasmuch  as  the  defendants  did  not  rest  their 
refbsal  to  fiilfil  the  contract  on  the  insufficiency  of  the 
policy,  they  haye  waived  that  objection.     The  plaintifb 
might  have  effected  a  supplemental  policy  and  tendered 
it  in  sufficient  time. 

(Upon  the  question  of  the  measure  of  damages  they 
were  stopped  by  the  Court.) 


1861. 


Tamtaoo 
LvoAt. 


BovSl  and  Honyman,  contra.  There  is  no  averment 
c{  waiver  in  the  declaration.  ICochbtarn  C.  J.  That  is 
not  the  point  reserved.]  The  policy  should  have  pro- 
tected the  buyer  completely,  and  should  therefore  have 
ooToed  the  whole  amount  mentioned  in  the  provisional 
invcice.  The  defendants  would  not  be  bound  to  accept 
tlie  tender  of  an  invoice  of  a  cargo  in  excess  of  the 

^nnt  of  the  contract,  although  the  cargo  actually  on 

Wd  was  within  the  limit  j    Tamvaco  v.  Lucas  (i). 

*^  policy  tendered  should  correspond  with  the  invoice  : 
W4£.#-B.  500.  (6)  1^.  #£1  681. 
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1861.        it  will  not  suffice  that  it  ooyers  what  turns  out  to  be  the 


XuivAoo  actual  risk,  if  it  leave  unprotected  the  risk  apparent  at 
Lucas.  *^®  ^^^  ^^  tender.  Then,  it  is  said  that  the  freight 
must  be  deducted  in  ascertaining  the  amount  for  which 
the  policy  should  be  effected.  But,  if  the  ship  were  lost, 
the  buyer  would  lose  the  amount  of  the  contract  price, 
viz.  505.  per  quarter ;  and  this  risk  should  be  protected. 
IBlackburn  J.  Surely  the  invariable  usage  in  calculating 
the  amount  to  be  paid  against  shipping  documents  is 
to  deduct  the  freight.]  If  the  cargo  were  to  arrive, 
although  it  were  so  damaged  as  to  be  worthless,  the 
freight  must  nevertheless  be  paid :  the  buyer,  therefore, 
is  at  some  risk,  against  which  he  should  be  protected. 
The  policy  here  was  not  made  with  reference  to  the 
contract  between  the  parties,  although,  in  point  of  fact, 
it  was  effected  only  on  the  5th  December,  a  few  days 
before  the  tender.  But  supposing  that  the  freight  may 
be  deducted  from  the  amount  for  which  the  policy 
should  be  effected,  as  is  contended  by  the  plaintiflfs, 
still  there  remains  a  sum  of  24/.  10s.  unprotected.  The 
question  is  one  of  principle :  the  amount  of  the  deficiency 
cannot  affect  the  rule. 

Then,  as  to  the  waiver :  the  defendants  were  not  aware 
of  the  objection  at  the  time  they  returned  the  shipping 
documents,  and  were  entitled  to  avail  themselves  of  it 
when  it  came  to  theii  knowledge. 

As  to  the  damages :  they  should  be  calculated  at  the 
time  when  Dart  repudiated  the  contract.  ^Blackburn  J. 
No.  Esposito  V.  Bowden  (a)  decides  that  a  repudiation 
of  a  contract  before  the  time  for  fulfilment  can  be  treated 
as  a  breach  only  at  the  option  of  the  other  contracting 
party.] 

(a)  4E.^B.  063. 
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CocKBUKN  C.  J.  I  am  of  opinion  that  the  rule  for  1861. 
entering  a  verdict  for  the  defendants  must  be  discharged.  Tamvaco 
The  case  is  presented  to  us  in  this  shape.  It  is  admitted  Luoas. 
that  the  defendants  are  liable^  having  received  commission 
which  makes  them  responsible  as  del  credere  agents,  if 
the  buyers  of  this  cargo  of  wheat  were  bound  to  accept 
the  shipping  documents  tendered,  and  to  fulfil  the 
contract  by  payment.  But  it  is  said  that  there  was  a 
defect  in  one  of  the  shipping  documents,  viz.  the  policy 
of  insurance,  in  consequence  of  it  not  being  for  an 
amoont  sufficient  to  afford  the  buyers  of  the  cargo  such 
an  indemnity  against  the  loss  of  the  cargo  as  they  were 
entitled  to.  The  question  is  put  as  one  of  pure  law,  on 
these  very  simple  and  short  facts.  The  terms  of  the 
contract  being  that  the  payment  should  take  place  on 
the  production  of  the  shipping  documents,  and  when  the 
cai]go  would  still  be  at  sea,  a  provisional  invoice  was  sent 
in  to  the  defendants,  or  rather  to  the  buyers  of  the  cargo, 
vhich  invoice,  firamed  upon  the  biQ  of  lading,  stated  the 
quantity  of  wheat  at  a  given  amount ;  but  the  cargo  did 
not  realize  that  amount,  for  it  turned  out  considerably 
lesa.  When  the  policy  of  insurance  is  produced,  it  . 
turns  out  to  be  of  less  amount  than  the  sum  at  which 
the  total  value  of  the  cargo  appeared  in  the  provisional 
invoice  and  the  bill  of  lading;  and  it  is  said  that  the 
buyers  would  be  entitled  to  take  advantage  of  that  cir- 
cumstance, and  to  refuse  to  accept  the  shipping  docu- 
ments, or  to  pay  according  to  the  terms  of  the  contract ; 
inasmuch  as  the  policy  of  insurance  was  included  in 
the  shipping  documents,  on  the  deliveiy  of  which 
payment  was  to  be  made,  and  the  policy  of  insurance 
was  not  sufficient  to  satisfy  the  provisions  of  the  contract, 
being  of  leas  amount  than  the  value  of  the  cargo  as 
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1861.       represented    in    the    provisional    invoice.      The   toial 
Taxtaoo      value  of  the  cai^,   as  appearing  on  the  provisional 
Lucas.       invoice,  included  the  amount  of  lOOlL  lOs.  for  freight; 
and  it  is  said,  on  the  part  of  the  plaintiffs,  that  at  all 
events  the  insurance  was  not  to  cover  the  freight,  but 
only  the  value  of  the  cargo,  as  compounded  of  the  cost 
of  the  cargo  at  the  place  of  shipment,  the  shipping  of  it, 
and  the  commission  and  other  charges  which  would  be 
incidental  to  the  shipping  of  such  a  cargo,  and  also 
the  premiums  of  insurance;  and  that,  if  the  sum  of 
lOOliL  lOt.  be  therefore  deducted,  as  it  ought  to  be, 
firom  the  price  as  per  invoice,  there  would  remain  un- 
covered by  the  policy  the  comparatively  insignificant 
sum  of  24iL  10s.    The  first  question  is  whether  that  is 
a  correct  view  of  the  matter,  and  whether  the  fireight 
ought  to  be  deducted,  as  not  meant  to  be  included 
in  the  policy  of  insurance  and  covered  by  it.    I  think 
that  is  the  correct  view ;  and,  when  we  are  dealing 
with  a  policy  of  insurance  as  one  of  the  shipping  docu- 
ments to  be  delivered  by  the  seller  to  the  buyer  in  order 
to  protect  the  buyer,  I  am  of  opinion  that  the  freight, 
which  the  buyer  will  not  have  to  pay  until  the  cargo  has 
arrived,  need  not  be  covered  by  the  policy  of  insurance. 
There  still  remains,  however,  when  the  fi*eight  has 
been  deducted,  a  sum  of  24/.  lOf.  unprotected  by  the 
policy.     Mr.  Smith  has  argued  that  a  further  deduction 
should  be  made  on  the  score  of  discount.    In  that  view 
I  cannot  concur,  because  I  think  the  true  period  of  pay- 
ment is  that  fixed  by  the  terms  of  the  contract,  and  that  the 
discount  is  only  matter  of  subordinate  and  independent 
arrangement  between  the  parties,  whereby,  in  consider- 
ation of  a  more  speedy  payment  by  the  one  party  than 
that  which  the  contract  would  in  strictness  require,  the 


XXIV.   VICTORIA.  197 

odier  party  agrees  to  make  an  abatement  of  a  portion  of       1861. 
tlie  porchaae  money.     I  do  not  think,  therefore,  that      tamtaoo 
that  teaches  the  difficulty  in  the  case.  Lucas. 

Then  comes  the  question,  whether  the  deficiency  of 
24L  lOf .  is  a  matter  which  could  fairly  be  objected  to  on 
die  deUrery  of  such  a  shipping  document  as  this.  On 
Ais  part  of  the  case,  as  it  is  presented  to  us,  I  think 
our  decision  ought  to  be  in  £Etyour  of  the  plaintiffs. 
The  contract  provides  for  payment  by  the  buyers  on 
the  delivery  of  the  shipping  documents.  By  that  I 
understand  the  ordinary  and  usual  shipping  documents, 
ta  they  are  understood  in  contracts  of  this  nature  by 
members  of  the  mercantile  community.  The  policy  of 
insurance  is  undoubtedly  one  of  these;  and,  if  the 
policy,  instead  of  being  such  as  is  contemplated  as  an 
ordinaiy  and  usual  shipping  document,  turns  out  sub- 
ftantially  a  defective  one,  and  such  as  would  not  afford 
the  buyer  a  reasonable  protection  and  indemnity  against 
risk,  which  he  is  entitled  to  under  the  terms  of  such  a 
contract,  and  the  shipping  documents  be  accordingly 
rgected,  and  the  performance  of  the  contract  resisted  on 
that  ground,  I  am  fieur  £rom  saying  that  such  ground  would 
not  be  sufficient  to  justify  a  buyer  in  refusing  to  fulfil 
the  terms  of  the  contract  of  purchase  and  sale.  But  it 
becomes  a  very  different  question  whether  the  present 
small  and  comparatively  insignificant  deficiency  may  be 
made  a  mere  pretext  for  a  departure  firom  the  contract, 
when  substantial  and  bona  fide  protection  is  afforded  to 
the  buyers  by  means  of  the  policy. 

The  defendants  submit  the  question  on  this  part  of 
the  case  for  our  consideration,  as  a  mere  question  of  law 
on  this  short  point.  The  policy,  when  produced,  turns 
out  to  be  somewhat  less  in  amount  than  what  appears 


LuCAfl. 
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1861.       ^^  *^®  provisional  invoice  to  be  the  value  of  the  cai^ ; 
— — "^  and  it  is  said  that,  on  that  mere  simple  fact,  without 

▼•  _  more,  as  a  matter  of  law,  the  defendants  are  entitled  to 
say  that  the  buyers  were  not  bound  to  perform  their 
part  of  the  contract;  and  that  therefore  the  defend- 
ants, who  have  insured  the  performance  of  the  con- 
tract by  their  principals,  are  not  bound  either.  I 
cannot  concur  in  that  proposition  taken  as  a  matter  of 
law.  As  I  have  before  said,  there  may  be  facts  in  any 
particular  case  which  would  justify  a  buyer  in  refusing 
to  accept  a  policy  of  insurance  as  one  of  the  shipping 
documents,  if  the  policy  of  insurance  was  substantially 
inoperative  to  protect  the  buyer  against  the  possibility  of 
loss  or  damage  by  perils  of  the  sea ;  but  no  such  question 
was  here  submitted  as  a  matter  of  fact  for  the  consider* 
ation  of  the  jury.  It  was  not  proposed  that  it  should  be 
submitted  to  the  jury,  whether,  in  the  present  instance, 
the  policy  of  insurance  was  substantially  effective  as  a 
shipping  document,  as  satisfying  that  which  the  buyers 
had  reasonably  a  right  to  expect.  The  question  is  sub- 
mitted to  us  as  a  mere  question  of  law  on  the  facts  as 
they  appear  to  us  on  evidence ;  and,  as  I  have  said,  I 
cannot  come  to  a  conclusion  that  the  defendants'  con- 
tention is  correct.  If  the  objection  could  avail  them 
anything,  it  would  only  be  on  the  ground  that  this 
was  not  a  compliance  with  the  terms  of  the  con- 
tract, reference  being  had  to  all  circumstances  of  the 
case,  and  to  how  far  this  policy  of  insurance  was, 
substantially  and  practically,  a  protection  to  the  buyer 
against  sea  risk.  The  defendants  not  having  asked  to 
have  the  question  left  to  the  jury,  we  must  take  it,  as 
against  them,  that  this  was  substantially  a  good  policy 
of  insurance,  and  one  which  would  have  satisfied  the 
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eDgCBciea  of  this  contract,  as  being  a  shipping  document        1861. 
on  the  i^odnction  and  the  delivery  of  which  the  buyers      Tamtaco 
woold  hsTC  been  bonnd  to  pay.  Lvoas. 

There  seems  to  be  another  view  of  this  case  which  is 
also  imfitYonrable  to  the  defendants.  Assuming  that, 
qnn  a  contract  of  this  sort,  the  shipping  documents 
must  be  substantially  sufficient,  yet,  as  this  is  a  term  in 
the  contract  introduced  for  the  benefit  of  the  buyer,  it 
certainly  is  one  that  may  be  waived  by  him.  In  the 
present  case,  it  does  not  appear  that  the  buyer  ever 
rqndiated  this  contract,  or  denied  his  liability  to  be 
bound  by  its  terms,  on  the  ground  that  these  documents 
or  any  ofthem  were  insufficient.  Long  before  the  shipping 
docoments  arrived  in  this  country  the  buyer  repudiated 
his  liability,  on  the  ground  that  the  defendants  had  ex- 
ceeded their  authority  as  agents.  And,  again,  when 
the  shipping  documents  arrived,  and  it  was  sought  to 
make  the  buyers  fulfil  the  terms  of  the  contract,  the 
defendants  never  for  a  moment  set  up  the  insufficiency  of 
these  shipping  documents;  but  they  sought  to  force  the 
oontract  on  the  bnyers  for  whom  they  had  acted,  as  one 
which  the  buyers  were  bound  to  complete.  Now,  as  has 
been  pointed  out  by  more  than  one  of  my  learned 
brotfaors  in  the  course  of  the  ai^ument,  if,  at  the  time 
these  shipping  documents  were  originally  tendered,  there 
had  been  any  objection  taken  on  the  score  of  the 
inaufficieney  of  this  policy,  there  would  have  been  no 
difficulty  (for  this  was  long  before  the  arrival  of  the 
cargo)  in  making  good  the  defect  by  means  of  supple- 
mentary insurance.  I  think,  therefore,  there  has  been 
a  waiver  on  the  part  of  the  buyers,  the  principals  in  the 
contract,  and  also  a  waiver  on  the  part  of  the  defendants, 
who,  as  agents^  were  liable  on  this  del  credere  contract. 

VOL.    I.  p  B.   B.  &  s. 
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1861.  There  was  an  absolute  and  entire  waiver  of  any  objec- 
Tamvaco  *^^^  which  might  by  possibility  have  been  taken  to  the 
LcoAi  insufficiency  of  the  policy.  On  every  ground^  therefore, 
and  in  every  point  of  view  in  which  I  can  look  at  the  case, 
I  cannot  but  think  that  the  defendants  have  failed  to 
make  out,  on  this  technical  objection,  any  ground  why 
the  verdict  should  be  disturbed. 

Crompton  J.  I  am  of  the  same  opinion.  The  point 
comes  before  us  on  a  rule  to  enter  a  verdict  for  the 
defendants  on  an  objection  taken  at  the  trial ;  and  I  under- 
stand that  objection  to  be,  that  the  plaintiffs  undertook 
to  insure  the  defendants  as  to  their  interest  with  refer- 
ence to  the  contract  price,  and  with  reference  to  the 
apparent  interest  of  the  buyer  under  the  contract  I 
do  not  think  that,  in  point  of  law,  that  is  so.  There 
was  some  evidence  in  the  case  that  the  policy  was  one 
which  would  be  sufficient  as  a  policy  on  the  shipment ; 
and  probably  the  jury  would  have  found  in  the  affirma- 
tive, if  that  point  had  been  left  to  them.  Therefore,  I 
think  the  defendants  must  be  confined  strictly  to  the  ob- 
jection which  is  made  the  ground  of  their  rule,  and  which 
really  comes  to  this:  ''You  undertook  to  insure  my  interest 
in  the  cargo  with  reference  to  this  contract  price;  that  is, 
to  insure  my  interest  to  the  extent  of  &0s.  per  quarter." 
Now,  the  validity  of  that  objection  depends  on  the  nature 
of  the  contract.  This  is  not  a  contract,  as  I  understaiid 
it,  for  the  seller  to  ship  free  on  board  a  particular  ship 
to  be  found  by  the  vendee ;  but  it  is  one  of  the  usual 
contracts  to  sell  a  cargo  which  is  to  come  by  a  ship 
sailing  at  a  particular  time,  and  is  covered  by  the  usual 
policy  that  would  be  taken  in  such  a  case.  I  do  not 
think  the  construction  of  the  contract  is  that  these 
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pirties  engaged  to  ship  the  cargo :  if  it  had  been  to  be        iggi. 
sUpped  by  these  particular  parties  other  questions  might     tamvaco 
aiiae ;  and,  as  Mr.  Honyman  put  it,  it  might  be  an  ingre-       lvcas. 
die&t,  if  the  contract  had  been  so  wcxrded,  that  they 
ihcmld  ship  and  insure  in  accordance  with  their  know- 
ledge  that  the  yalue  to  the  buyer  was  this  precise  amount. 
I  doabt  Tery  much  whether  that  would  be  so ;  but,  in 
tbepresent  case,  I  am  of  opinion  that  the  plaintiffii  were 
at  liberty  to  buy  a  cargo  in  the  market  of  any  wheat 
cwiesponding  with  that  mentioned  in  the  contract, 
wiudi  should  be  shipped  £rom  the  1st  of  October  to  the 
ISdi  of  Nooember^  not  in  any  particular  ship,  but  in  any 
ship  answering  the  description  ''  A  1  EngKih  or  a  first 
daas  foreign  Tcssel,  not  Greek  or  Turk.^*    Therefore  I 
thinkit  is  dear  that  the  present  case  is  one  of  those  in 
vbich  a  person  is  bargaining  for  a  cargo  which  shall 
answer  the  description  on  its  shipment,  or  which  shall 
answer  the  description  on  the  seller  ordering  it  to  be 
shipped  in  a  particular  manner,  or  by  buying  a  ship- 
ment which  is  already  at  sea.    That  being  the  contract, 
we  must  see  how  this  supposed  obligation  to  insure  to 
tbe  extent  of  the  interest  of  the  parties  on  that  contract, 
that  is,  to  the  amount  of  the  contract  price,  including 
the  fineight,  can  arise.    Now,  I  think  it  very  true  that 
tUs  contract  is  for  a  shipment  which  shall  be  insured, 
because  the  price  is  to  be  60«.  "  including  freight  and 
insurance  f*  it  must,  therefore,  be  a  cargo  by  a  ship  which 
is  brining  goods  on  freight,  and  there  must  be  a  bill 
of  lading,  there  must  be  the  charter  party,  and  there 
must  be  a  policy  of  insurance;  and  the  question  is, 
what  ii  the  meaning  of  that  word  *'  insurance,^'  coupled 
with  the  phrase  "  cash  in  London  in  exchange  for  ship- 
Fng  documents ''?     I  do  not  think  that,  on  this  con- 
p  2 
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1861.       tract,  the  seller  himself  was  bound  to  insure.    I  think 
Taxvaco      it  is  one  of  those  contracts  in  which  the  insurance  ''  runs/' 

LucAt.  as  it  has  been  expressed,  as  the  bill  of  lading,  and  the 
charter  party  runs,  with  the  interest  in  the  cai^o,  as  one 
of  the  three  shipping  documents ;  and  I  think  that,  if  the 
original  shipper  had  insured,  which  he  ought  to  have  done, 
or,  if  the  person  who  knew  of  the  shipments  had  insured 
in  London^  in  either  of  those  cases  the  policy  so  effected 
would  be  the  one  to  which  such  a  contract  as  this  would 
refer.  I  think  that  appears  unanswerably  to  be  the 
true  view,  when  we  consider  that  these  documents  go 
along  with  the  property,  into  whosoever  hands  it  may 
come.  The  object  is  to  have  these  kinds  of  cargoes 
saleable  in  the  market;  and  that,  although  the  cargo 
has  not  arrived,  the  owner  may  realize  his  money,  and 
the  cargo  be  sold  over  and  over  again  before  it  comes 
to  this  country.  It  seems  to  me  a  monstrous  thing  to 
aay,  with  reference  to  every  contract  of  sale  of  this  de- 
scription, that  there  must  be  a  policy  to  cover  the  full 
price.  The  phrase  ^'shipping  documents,^'  I  think, 
shews  that  the  policy  connected  with  the  shipping  and 
effected  at  that  time  would  be  the  document  meant.  I 
do  not  mean  to  say  that  if,  by  any  accident,  there  were 
no  insurance  when  the  caigo  was  shipped,  the  contract 
might  not  be  answered  by  making  a'  policy  in  London; 
but  I  think  the  contract  contemplates  a  policy  made 
with  reference  to  the  shipment.  I  quite  agree  with 
what  my  Lord  £as  said,  that  the  policy  must  be  a  bona 
fide  policy.  I  take  it  that,  if  there  was  an  illusory 
insurance,  that  would  not  do ;  because  the  contract  is 
for  a  price  covering  freight  and  insurance.  It  appears 
to  me,  as  I  said  before,  to  contemplate,  not  only  that  the 
cargo  shall  come  on  freight,  but  that  it  shall  come  in 
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one  of  the  particular  class  of  ships  named^  and  be  insured ;       1861. 

and  therrfore  if  there  was  an  illiisory  insurance  I  think     tamtaoo 

the  buyer  might  say,  '*  You  have  not  sent  it  insured/'       looab. 

I  think,  therefore,  the  terms  of  the  contract  relate  to 

die  policy  on  the  shipment,*  that  the  insurance  must 

oofer  the  Talue  of  the  goods,  and  the  cost  of  the  insu* 

nnoe,  as  at  the  port  of  loading ;  but  that  it  need  not 

indode  the  freight  or  profit  at  the  port  of  discharge. 

Hie  buyer  buys  what  the  seller  sells,  and  puts  himself, 

in  e&ct,  in  his  shoes.    I  think  the  first  man,  if  he  buys 

from  the  original  shipper,  puts  himself  in  his  shoes,  as 

it  were,  and  takes  the  policy  from  him— supposing  the 

pdicy  is  a  right  policy  with  regard  to  the  first  shipper, — 

and  whether  it  be  or  not  is  not  determined  by  the  value 

which  the  buyer  thinks  the  goods  will  bear  when  they 

come  to  England.    That  being  so,  the  only  question 

is  one  of  £eu^.     Is  this  a  document  fairly  to  be  taken 

as  a  shipping  document,  accompanying  the  rest  of  the 

papers,  and  a  fair  bona  fide  policy?     No  point  was 

made  as  to  that  at  the  trial    There  was  some  evidence 

on  which  the  jury  might  have  so  found;  but,  no  point 

having  been  made  of  it,  I  think  we  should  be  doing 

wrong  if  we  were  to  send  the  case  down  for  a  new  trial 

on  account  of  any  doubt  of  that  kind,  the  objection  at 

the  iiial  being  merely  that  the  plaintiffs  ought  to  have 

raknlated  the  amount  of  insurance  so  as  to  cover  the 

cost  of  50f.     I  think  that  justice  was  done  in  this  case, 

and  that  the  point  of  law  on  which  the  defendants  insist 

is  against  them.    The  rule  must  therefore  be  discharged. 

Hill  J.  I  am  of  the  same  opinion.  There  is  but 
one  narrow  question  before  the  Court ;  and  that  is,  T^e* 
ther  the  policy  of  insurance  tendered  was  a  shipping 
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1861.  document  sufficient  to  satisfy  the  requirements  of  this 
Tamtaoo  ooiitract.  The  rule  was  obtained  on  the  ground  that  the 
Lvojj  amount  of  the  insurance  in  the  policy  was  not  sufficient : 
so  that  we  are  asked  to  conclude,  as  a  matter  of  law,  on 
the  simple  objection  of  insufficiency,  that  the  policy  was 
not  a  shipping  document  within  the  meaning  of  this 
contract,  so  as  to  satisfy  it  Now,  what  are  the  &cts  as 
r^ards  the  amount  of  the  policy  ?  The  amount  was  less 
than  the  contract  price  which  the  buyer  of  the  com  had 
contracted  to  pay ;  but  there  was  evidence  at  the  trial 
from  which  the  jury  might  well  have  found,  that  the 
amount  for  which  the  policy  of  insurance  had  been 
effected  was  sufficient  to  cover  the  cost  at  the  port  of 
loading,  and  the  cost  of  premiums,  and  of  effecting  the 
insurance :  and,  taking  that  to  be  the  case,  the  question 
arises  whether,  in  this  case,  in  order  to  satisfy  the  contract, 
the  vendors  were  bound  to  tender  a  policy  of  insurance, 
effected  for  such  an  amount  as  would  be  a  complete 
indemnity  to  the  buyer  of  the  com  in  case  of  any  loss 
on  the  cargo ;  or  whether,  in  point  of  fact,  the  policy, 
being  for  such  an  amount  as  an  ordinary  shipper  would 
have  effected  for  protecting  his  interest  in  the  port  of 
dispatch,  would  not  suffice.  What  was  the  duty  devolving 
on  the  seller  of  the  com  under  this  contract  ?  Was  he 
bound  to  be  himself  the  shipper  of  the  com,  and  to  effect 
a  policy  in  the  amount  contended  for  by  the  defiendants  ? 
It  is  conceded  by  the  coimsel  for  the  defendants  that 
the  vendor  of  the  com  was  not  bound,  under  this 
contract,  to  become  the  shipper  of  the  com.  It  was  open 
to  him  to  fulfil  his  contract,  either  by  shipping  com 
himself,  so  as  to  satisfy  the  requirements  of  the  contract, 
or  to  go  into  the  market  and  buy  from  any  merchant  a 
cargo  shipped  in  such  a  vessel,  at  such  time,  and  in  such 
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oamier,  as  would  satisfy  the  reqniieinents  of  the  contract.        186I. 

Sapponng  that  he  had  taken  the  latter  course,  and  had      tamtaco 

got  the  usual  shipping  documents  ddivered  to  him ;  the       lvoas. 

bill  of  lading,  and  the  policy  of  insojrance  effected  at  the 

time  the  cargo  was  shipped,  were  those  which  would 

bafe  been  sufficient  shipping  documents  for  the  vendor 

onder  a  contract  precisely  similar  to  this,  if  purchased 

bf  the  Tendor  in  the  market :  and  would  they  cease  to 

be  dapping  documents  in  his  hands,  so  that  he  would 

not  be  able  to  hand  them  over  to  his  vendee,  in  order  to 

satisfy  die  terms  of  a  precisely  similar  contract?   I  think 

sot    If  there  was  any  special  custom,  or  any  peculiar 

comae  of  dealing,  in  this  trade,  rendering  it  necessary, 

ia  such  a  case,  for  the  vendor  to  effect  a  policy  for  an 

amount  sufBcient  to  be  a  complete  indemnity  in  the 

Benae  contended  for  by  the  vendee  of  the  com,  evidence 

should  have  been  given  by  the  defendants  to  that  effect, 

in  order  that  the  opinion  of  the  jury  might  be  taken : 

but  no  such  evidence  was  given ;  and,  in  my  opinion,  there 

is  no  role  of  law  compelling  us  to  put  such  a  construction 

as  is  contended  for  by  the  defendants  on  the  words 

'' shipping  documents''  in  the  contract     For  these 

reasons  I  think  that  this  rule  should  be  discharged. 

Blackbukn  J.  I  am  of  the  same  opinion.  The 
qoestioa  turns  on  the  construction  of  this  contract, 
vhieh,  as  I  read  it,  is  a  contract  to  supply  a  cargo  afloat 
of  a  particular  description,  and  to  furnish  the  shipping 
doeoments  in  exchange  for  the  price.  The  cai^  itself 
is  not  shipped  when  the  contract  is  made,  nor  is  it  known 
irittt  will  be  the  name  of  the  ship ;  it  is  merely  a  con- 
tnct  to  supply  such  a  cargo  as  described;  andlperfectly 
agree  with  the  defendants  that  they  would  not  be  boimd 
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1861.       to  pay  the  stipulated  price,  unless  proper  shipping  doca- 
""tamvaoo      ments  were  given  to  them ;  by  which  I  mean,  not  only 
hvcAB.       ^  proper  bill  of  lading  and  the  proper  charter  party 
applicable  to  such  a  cai^  as  that  which  is  described 
in  the  contract,  but  also  a  policy  of  insurance  for  the 
proper  amount.     The  nxunber  of  quarters  of  grain  that 
were  to  constitute  the  cargo  are  stipulated  for  in  the 
contract;  and  the  time  and  manner  in  which  it  is  to  be 
supplied  are  fixed  by  the  contract.     On  these  points 
there  is  no  doubt  whatever;   but  the  amount  of  the 
policy  which  the  parties  contemplated  at  this  time  is  not, 
in  express  terms,  mentioned  in  the  contract  at  all.    The 
objection  taken  at  the  trial  was,  that,  by  fixmg  the 
price  at  which  the  vendors,  the  plaintifiEs,  were  to  supply 
this  cargo  afloat,  they  also  fixed  the  amount  to  cover 
which  the  policy  ought  to  be  made  out :  and,  if  that 
were  so,  the  defendants  would  be  right  in  saying  that 
the  policy  tendered  was  not  sufficient.    But  I  agree 
with  the  rest  of  the  Court  in  thinking  that  that  is  not 
the  true  construction  of  the  contract.    If  this  had  been 
the  case  of  a  contract  for  selling  afloat  a  cargo  already 
shipped  in  a  specific  ship  (which  was  originally  the  more 
common  way  in  which  these  transactions  were  carried 
on),  and  the  plaintifis  had,  as  is  usual  in  the  market, 
sold  the  same  cargo  fiK)m  one  to  another,  the  contract 
only  varying  in  price,  each  vendor  in  succession  stipu- 
lating to  furnish  the  shipping  documents,  I  take  it  to  be 
quite  plain,  for  the  reasons  which  my  brother  Cromptm 
has  given,  that  the  amount  of  the  policy,  which  was 
originally  the  proper  shipping  document  of  such  a  cargo, 
could  not  vary  firom  time  to  time,  according  to  the  dif- 
ferent prices  which  were  inserted  in  the  diflerent  con- 
tracts by  the  different  persons  who  were  passing  it  from 
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one  to  the  other.     To  say  that  the  policy  must  ao        isei. 

mj,  would  be  to  make  its  amount  dependent  on  the      Tamtaoo 

maiket  and  the  Com  Exchange  of  this  country^  and        lucaa. 

case  that  amount  to  fluctuate  nith  the  fluctuations  of 

the  com  maiket ;   which  would  certainly  be  very  in- 

oQQfeDienL     This,  then,  being  a  contract  to  supply  a 

caigo  afloat,  the  documents  which  were  furnished  would 

be  Badi  as  would  fairly  belong  to  such  a  cargo  when 

afloat;  and  the  amount  of  the  policy,  as  I  said  before, 

fflost  depend,  not  upon  the  contract  price  in  this  country 

for  which  the  contractor  is  to  famish  such  a  cai^,  but 

o&  the  natore  and  kind  of  the  cargo  itself.    The  amount 

of  the  policy  must  be  such  as  would  fairly  and  truly 

cover  and  protect  that  cargo  so  described.    My  brother 

BiSf  whose  reasons  I  will  not  repeat,  has  pointed  out 

that,  at  the  trial,  there  was  evidence  enough  on  which 

the  jury  might  have  found  that  this  policy  was  quite 

raflBdent  to  cover  the  cost  of  the  cargo  at  the  port  of 

loading,  and  of  the  insurance ;  and  the  point  taken  at 

the  trial  not  being  a  question  of  fieust,  but  merely  a 

question  of  law,  viz. — ^whether  the  construction  of  the 

contract   compelled   the   plaintifb   to  make  a  policy 

oorering    the   larger    sum, — the   defendants   are   not 

c&tiUed  to  have  the  rule  made  absolute  on  any  doubtful 

pcnnt  not  left  to  the  jury,  and  on  which  they  were 

not  asked  to  decide.    I  need  hardly  say  that  I  quite 

agreewiih  what  has  fallen  from  the  other  members  of 

the  CSourt,   that  the  policy  was  not  to  include  the 

freight,  which  never  was  at  the  risk  of  the  defend- 

sota ;  for,  if  the  ship  had  gone  down,  they  would  not 

We  been  called  upon  to  pay  the  freight,  and  therefore 

to  lay  that  they  were  entitled  to  a  policy  which,  in  the 

ereat  of  the  ship  going  down,  would  enable  them  to 
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recover  the  value  of  the  freight^  which  they  had  not 
paid^  would  be,  in  my  opinion,  an  argument  ad  absardam, 
and  a  contradiction  of  all  the  cases  firom  BaUKe  v*  Mou- 
digliani(a)  downwards. 

Rule  discharged  (6> 

(a)  1  Park  on  Insurance,  8th  ed.  p.  116. 

(b)  Reported  by  J.  C.  Maikew,  Esq. 


Monday, 
JVo^eth. 


9  G.  4.  c.  09. 
Indictment 
Convtction  hy 
justices  of  the 
peace. 


CuRETON  against  The  Queen  (in  error). 


1.  An  indictment,  nnder  stat.  9  G.  4.  c,  69.,  alleged  that  the  defendant, 
on  &C.,  was  duly  convicted  before  &c,  three  jnsticee  of  the  peace,  for 
that  he,  in  the  night  of  18th  December  1854,  by  nighl^  after  the  expia- 
tion of  the  first  hour  after  sunset,  and  before  the  beginning  of  the  fiist 
hour  before  sunrise,  did  by  night  then  and  there  unlawfdUy  enter  a  cer- 
tain close  &c  with  a  gun,  for  the  purpose  of  then  and  there  taking  and 
destroying  game,  contrary  to  the  statute  &c,  and  vas  adjudged  for  the 
said  ofience,  the  same  bonff  his  first  ofience,  Ace.  That  the  defendant 
afterwards,  to  wit  &c.,  was  duly  convicted  before  &c,  two  justices  of  the 
peace  &c.,  for  that  he,  in  the  night  of  24th  November  1858,  by  night, 
unlawfully  did  enter  and  be  in  ana  upon  certain  enclosed  land  &&,  with 
certain  instruments,  for  the  purpose  of  killing,  taking  and  destroying 
game  thereon,  this  being  his  second  offence,  contrarr  to  the  form  &c, 
and  was  a<^'ud^  for  his  said  offence  &e.  That  the  defendant,  after  he 
had  been  so  twice  couTicted  as  aforesaid,  to  wit  25th  Nowmber  I860,  by 
night,  did  unlawfolly  enter  and  be  in  and  upon  certain  enclosed  land  for 
the  purpose,  by  ni^t,  as  aforesaid,  of  therein  taldng  and  destroying 
game,  and  was  then  and  there  by  night  unlawfully  in  £e  said  land,  with 
a  certain  ffun  and  other  instruments,  for  the  purpose,  by  night  as  afore- 
said, of  therein  taking  and  destroying  game,  against  the  form  of  the 
statute  ^. :  Held,  tlukt  this  indictment  was  eood,  seeing  that  it  did 
not  profess  to  set  out  the  prior  convictions  "in  nsec  rerba." 

2.  QtM9r«,  whether  it  was  not  good  at  all  events  ? 

3.  A  conviction,  under  stat  9  &.  4.  c.  69.,  alleging  that  the  defendant 
by  night,  after  the  expiration  of  the  first  hour  i^er  sunset,  and  before 
the  l^ginning  of  the  first  hour  before  sunrise,  did  by  niffht  then  and 
there  imlawfolly  enter  a  certain  dose  &c,  with  a  gun,  for  &b  purpose  of 
then  and  there  taking  and  destroying  game,  oontraiy  to  the  statute  ^ 
is  good. 

I.  QtM9fe,perCbc^l&ttmC.J.andiJa;j.,  astothedecisioninjP70<(^ 
v.  CaUhrop,  6  Q,  B,  880. 


'11E7BIT  of  error  to  reverse  a  judgment  of  the  Court 
of  Quarter  Sessions  of  Staffordshire,  holden  Slst 
December,  1860.    The  indictment  was  as  follows  :*- 
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StaffordMhire^  to  wit.]     The  jurors  for  our  Lady  the        186I. 

Qneen  upcm  thdr  oath  present  that  Qearge  Curetan,  on  "cmroiT' 

the  26th  of  December  a.d.  1864,  at  fFoberkampian,  in  the    j>^  ^^^^ 

vmtfci  Stafford,  was  duly  convicted  before  Hemy  JBUl, 

WUSam  TarraU,  and  Bichard  FewUr  Butler,  Esquires, 

tibiee  of  Her  said  Majesty's  JusticeB  of  the  Peace  for  the 

iddooanty  of  Stafford,  for  that  he  the   said  George 

Ctffdom,  within  the  space  of  six  calendar  months  then 

hit  past,  to  wit,  in  the  night  of  the  18th  27«ctfm£0r,  in  the 

jev  aforesaid,  by  night,  after  the  expiration  of  the  first 

hour  after  sunset,  and  before  the  beginning  of  the  first 

iMmr  before  sunrise,  that  is  to  say,  about  the  hour  of 

fife  o'dock  of  the  night  of  the  day  and  year  last  afore- 

nid,did  by  night  then  and  there  unlawfully  enter  a 

certain  dose  of  land  situate  in  the  pariah  of  Tettenhall, 

in  the  said  county  of  Stafford,  in  the  occupation  of  the 

Lord  JFrottesly,  with  a  gun,  for  the  purpose  of  then  and 

Aere  taking  and  destroying  game,  contrary  to  an  Act 

pttsed  in  the  ninth  year  of  the  reign  of  His  Majesty 

King  George  the  Fourth,  intituled  ''An  Act  for  the  more 

eflectoal  prerention  of  persons  going  armed  by  night  for 

the  destruction  of  game ;''  and  the  said  George  Cureton 

vaa  thereupon  then  and  there  adjudged  for  his  said 

oflEaice,  the  same  being  his  first  offence,  to  be  imprisoned 

in  the  House  of  Correction  at  Stafford,  in  and  for  the 

said  county  of  Stafford,  and  there  kept  to  hard  labour 

ior  the  period  of  three  calendar  months,  and  at  the 

expiration  of  such  period  to  find  sureties  by  recognisance, 

himself  in  the  sum  of  lOL,  and  two  sureties  in  the  sum 

o(  51.  each,  or  one  surety  in  the  sum  of  10/.,  conditioned 

that  he  the  said  George  Cureton  should  not  so  ofiend 

H^  for  the  space  of  one  year  then  next  following,  and 

in  case  he  should  not  find  such  sureties  or  surety  as 
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1861.  aforesaid  that  he  should  be  further  imprisoned  and  kept 
CuaETon  ^  ^^^  labour  for  the  space  of  six  calendar  months. 
The  QuxxK  ^^^®^  ^^^  sureties  or  surety  should  be  sooner  found. 
And  the  jurors  &c.  further  present  that  the  said 
George  Cureton  afterwards,  to  wit  on  the  27th  of 
November,  a.d.  1858,  at  the  parish  of  Shiffhal,  in  the 
county  of  Salop,  was  duly  convicted  before  St  John 
Chiverton  Charlton,  Esq.,  and  the  Rev.  George  Whit- 
more,  clerk,  two  of  Her  Majesty's  justices  of  the 
peace,  in  and  for  the  said  county  of  Salop,  for  that  he, 
the  said  George  Cureton,  within  six  calendar  months 
next  before  the  making  of  the  information  on  which 
the  said  conviction  on  the  27th  of  November,  1858, 
was  founded,  to  wit  on  the  24th  of  November  in  the 
year  aforesaid,  in  the  night  of  the  same  day,  at  the 
parish  of  Shiffnal,  in  the  said  county  of  Salop,  by  night 
unlawfully  did  enter  and  be  in  and  upon  certain  enclosed 
land  in  the  said  parish  of  Shiffnal,  in  the  occupation  of 
William  Henry  Slainey,  Esq.,  with  certain  instruments 
for  the  purpose  of  killing,  taking,  and  destroying  game 
thereon,  this  being  his  second  offence,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  and 
the  said  George  Cureton  was  thereupon  then  and  there 
adjudged  for  his  said  offence  to  be  imprisoned  in  the 
House  of  Correction  at  Shrewsbury,  in  the  said  county 
of  Salop,  and  there  kept  to  hard  labour  for  the  period  of 
six  calendar  months,  and  at  the  expiration  of  such  period 
to  find  sureties  by  recognizance,  himself  in  the  sum  of 
20L,  and  two  sureties  in  the  sum  of  10/.  each,  or  one 
surety  in  the  sum  of  20/.,  conditioned  that  he  the  said 
George  Cureton  should  not  so  offend  again  for  the  space 
of  two  years  then  next  following ;  and  it  was  further 
adjudged  that  he  the  said  George  Cureton,  in  case  he 


XXIV.   VICTORIA.  211 

should  not  find  such  sureties  as  aforesaid^  should  be        1861. 
further  imprisoned^  and  kept  to  hard  labour  for  the      Cuebtoh 
space  of  one  year,  unless  such  sureties  should  be  sooner    xh«  Qunv. 
found. 

And  the  jurors  Sec.  do  further  present  that  he  the 
said  Georye  Cureitm  afterwards,  and  after  he  had 
been  so  twice  convicted  as  aforesaid,  and  within  twelve 
calendar  months  now  last  past,  to  wit  on  the  25th 
of  November,  a.d.  1860,  by  night,  to  wit,  about  the 
hour  of  two  o^dock  in  the  night  of  the  same  day,  did 
unlawfully  enter  and  be  in  and  upon  certain  enclosed 
land  in  the  parish  of  Codsall,  in  the  county  of  Stafford^ 
in  the  occupation  of  WilHam  Fleming  Fryer^  for  the 
pinrpose  by  night  as  aforesaid  of  therein  taking  and 
destroying  game,  and  was  then  and  there  by  night 
unlawfully  in  the  said  land,  with  a  certain  gun  and 
other  instruments,  for  the  purpose  by  night  as  afore- 
said of  therein  taking  and  destroying  game,  against 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace,  && 

On  this  indictment  the  defendant  was  convicted 
and  sentenced  to  be  imprisoned  and  kept  to  hard 
labour  in  the  House  of  Correction  for  nine  calendar 
months.  The  grounds  of  error  assigned  were: — 
1.  That  the  conviction  in  the  indictment  mentioned 
of  George  Ctiretouy  before  St.  John  Chivertan  Charlton, 
Esq.,  and  the  Rev.  George  fFhitmare,  clerk,  was 
bad  and  insufficient  in  law,  and  shewed  no  juris- 
diction  in  them  to  convict  and  adjudicate  upon  him  as 
therein  mentioned.  2.  That  the  conviction  in  the 
indictment  mentioned  of  George  Cureton,  before  Henry 
Hm,  WaUam  Tarratt,  and  Richard  Fowler  Butler, 
Esqrs.,  was  bad  and  insufficient  in  law.     3.  That  it  did 
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1861.  aforesaid  that  lie  should  be  further  imprisoned  and  kept 
CuBKON  ^  ^^^  labour  for  the  space  of  six  calendar  months^ 
The  QuxxH.  ^^^^^  ^^  sureties  or  surety  should  be  sooner  found. 
And  the  jurors  &c.  further  present  that  the  said 
George  Cureton  afterwards,  to  wit  on  the  27th  of 
November,  a.d.  1858,  at  the  parish  of  StUffhal,  in  the 
county  of  Salop,  was  duly  convicted  before  St  John 
Chiverton  Charlton,  Esq.,  and  the  Bev.  George  Whit- 
more,  clerk,  two  of  Her  Majesty's  justices  of  the 
peace,  in  and  for  the  said  county  of  Salop,  for  that  he, 
the  said  George  Cureton,  within  six  calendar  months 
next  before  the  making  of  the  information  on  which 
the  said  conviction  on  the  27th  of  November,  1858, 
was  founded,  to  wit  on  the  24th  of  November  in  the 
year  aforesaid,  in  the  night  of  the  same  day,  at  the 
parish  of  Shiffnal,  in  the  said  county  of  Salop,  by  night 
unlawfully  did  enter  and  be  in  and  upon  certain  enclosed 
land  in  the  said  parish  of  Shiffnal,  in  the  occupation  of 
William  Henry  Slainey,  Esq.,  with  certain  instruments 
for  the  purpose  of  killing,  taking,  and  destroying  game 
thereon,  this  being  his  second  offence,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  and 
the  said  George  Cureton  was  thereupon  then  and  there 
adjudged  for  his  said  offence  to  be  imprisoned  in  the 
House  of  Correction  at  Shrewsbury,  in  the  said  county 
of  Salop,  and  there  kept  to  hard  labour  for  the  period  of 
six  calendar  months,  and  at  the  expiration  of  such  period 
to  find  sureties  by  recognizance,  himself  in  the  sum  of 
20A,  and  two  sureties  in  the  sum  of  10/.  each,  or  one 
surety  in  the  sum  of  20/.,  conditioned  that  he  the  said 
George  Cureton  should  not  so  offend  again  for  the  space 
of  two  years  then  next  following ;  and  it  was  further 
adjudged  that  he  the  said  George  Cureton,  in  case  he 
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should  not  find  such  sureties  as  aforesaid,  should  be        1861. 
fbrUier  imprisoned,  and  kept  to  hard  labour  for  the      Cvsstoh 
space  of  one  year,  unless  such  sureties  should  be  sooner    xh«  Qqsbv. 
found. 

And  the  jurors  &c.  do  further  present  that  he  the 
said  George  Cureton  afterwards,  and  after  he  had 
been  so  twice  convicted  as  aforesaid,  and  within  twelve 
calffldar  months  now  last  past,  to  wit  on  the  25th 
of  Naoember,  a.d.  1860,  by  night,  to  wit,  about  the 
boor  of  two  o'clock  in  the  night  of  the  same  day,  did 
imlawfully  enter  and  be  in  and  upon  certain  enclosed 
k&d  in  the  parish  of  Codsall,  in  the  county  of  Stafford^ 
in  the  occupation  of  Wtttiam  Fleming  Fryer ^  for  the 
poipose  by  night  as  aforesaid  of  therein  taking  and 
destroving  game,  and  was  then  and  there  by  night 
unlawfully  in  the  said  land,  with  a  certain  gun  and 
other  instruments,  for  the  purpose  by  night  as  afore- 
said of  therein  taking  and  destroying  game,  against 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace,  &c. 

On  this  indictment  the  defendant  was  convicted 
and  sentenced  to  be  imprisoned  and  kept  to  hard 
labour  in  the  House  of  Correction  for  nine  calendar 
months.  The  grounds  of  error  assigned  were: — 
1.  That  the  conviction  in  the  indictment  mentioned 
of  Geor^  Cureton,  before  St.  John  Chiverton  Charlton, 
Esq.,  and  the  Rev.  George  JVhiimare,  derk,  was 
bad  and  insufficient  in  law,  and  shewed  no  juris- 
diction in  them  to  convict  and  adjudicate  upon  him  as 
therein  mentioned.  2.  That  the  conviction  in  the 
indictment  mentioned  of  George  Cureton,  before  Henry 
Hm,  WUSam  Tarratt,  and  Richard  Fowler  Butler, 
Esqrs.,  ma  bad  and  insufficient  in  law.     3.  That  it  did 
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1861.  former  offence  may  not  have  been  an  offence  under  this 
CuBBTON  statute.  The  uniform  course  of  pleading  supports  this 
Th«  Quxxv.  ^®^ '  *^^  ^*  ^  ^^  confirmed  by  the  5th  section  of  the 
statute^  which  gives  the  following  form  of  conviction  :-- 
'*  Be  it  remembered  that  on^  &c.^  in  the  county  of^  &c., 
A.  O.  is  convicted  before  us,  &c.,  for  that  he  the  said 
A.  O,  did''  [specify  the  offence,  and  the  time  and  place 
when  and  where  the  crime  was  committed,  as  the  case 
may  be,  and  on  a  second  conviction  state  the  first  con- 
viction,] '^  and  we  the  said  justices  adjudge  the  said 
A.  O.  for  his  said  offence,^'  &c.  In  Regina  v.  Reynolds  (a), 
fVightman  J.  says,  "  It  may  indeed,  be'  argued,  that 
the  expression  '  not  to  offend  again,'  may  mean  not  to 
offend  again  under  this  Act ;  but  even  if  that  were  the 
true  construction,  it  would  be  met  by  another  difficulty, 
— namely,  that  several  offences  are  created  by  the  Act, 
and  the  recognizances  ought  to  be  confined  to  this 
particular  offence.  Therefore  the  conviction  being  in 
this  form,  it  is  bad ;  and,  I  think  that  prim&  facie,  I 
must  assume  that  the  commitment  correctly  recites  the 
conviction.''  In  Rex  v.  Allen  {b)  a  conviction  upon 
an  indictment  for  a  second  offence  against  42  G.  3. 
c.  107.  9.  2.,  by  killing  deer,  was  held  wrong,  for  the 
following  reasons: — 1.  That  it  was  not  stated  in  the 
indictment  that  the  defendant  was  duly  convicted.  2. 
That  he  was  not  duly  convicted,  as  the  conviction  was 
in  the  wrong  county.  3.  That  the  conviction  was  of 
four  persons,  whereas  the  indictment  stated  it  as  a  con- 
viction of  the  defendant  only.  [^HiU  J.  There  was  a 
variance.  Blackburn  J.  And  the  convicting  justices 
were  not  of  the  proper  county.]     In  Pdley  on  Convictions^ 

(a)  13  Z. ,;:  M,  a  65.  (h)  Russ.  4-  By,  O.  Cos,  613. 
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p.  216  (4lih  ed.),  speaking  of  cases  where  a  conviction  is        1861. 
badfoT  excess^  it  is  said^  ''  In  awarding  the  punishment,      Cubetoh 
^hxXket  pecuniary  or  corporeal,  the  magistrate  should    j^^  Qubkh. 
be  caiefbl  not  to  exceed  the  authority  given  him  by 
die  statute,  for  a  conviction,  if  bad  in  part,  is  whoUy 
had,  and  in  this  respect  differs  from  an  order/'    And 
at  p.  217,    ''  Where  a  commitment  under  The  Master 
and  Servants  Act  (4  G.  4.  c.  84.)  required  the  keeper 
to  receive  the  defendant  into  custody,  there  to  remain 
and  be  corrected,  and  held  to  hard  labour  for  one  months 
the  Court  held  it  to  be  bad  as  authorizing  a  punishment 
not  warranted  by  the  statute,  which  imposes  only  im- 
prisonment with  hard  labour.   fVood  v.  Fenwick,  10  M. 
jr  ^.  195.   It  was  said  arguendo  that  correction  was  to  be 
understood  of  a  correction  by  whipping,  and  Lord  Abinger, 
C.  B.,  said,  '  It  is  dear  the  being  "  corrected"  means 
something  beyond  the  hard  labour,  whether  by  whipping 
or  otherwise,  and  so  is  out  of  the  statute.' "  [  Crompton  J. 
Suppose  this  conviction  had  been  brought  up  by  certio- 
nori,  we  might  have  amended  it,  under  stat.  12  &  13 
Vke,  c.  45.  «.  7.,  if  it  had  been  shewn  to  us  that  the 
justices  had  in  fancX  jurisdiction.]    It  is  only  '^  informal" 
matter  which  can  be  amended  under  that  Act. 

Secondly,  the  offence  created  by  the  statute  consists 

in  entering,  &c.,  land  "  armed  with  any  gun,  net,  engine 

or  oiQier  instrument"  for  the  purpose,  &c  ;  whereas  the 

second  conviction  only  says  that  the  defendant  entered 

the  land  "with  certain  instruments,"  fee,  not  specifying 

what  ihey  were,  or  even  that  they  were  "used"  for  the 

pttrpoae  of  killing,  &c.,  game.  .  A  conviction  should 

follofw  the  statute  on  which  it  is  founded,  and  in  some 

instances  must  be  even  more  precise  than  the  statute 

itsdE    If  the  nature  of  the  instrument  had  been  stated 

'^^^    !•  Q  £.   B.   &  8. 
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XgQX.       ^  ^^  conviction^  the  Court  would  have  been  enabled  to 
CuBBToii  '  J^^S®  whether  it  waa  one  that  could  be  used  for  the 
▼•  taking  or  destruction  of  game.     An  indictment  for 

obtaining  money  under  fake  pretences  must  state  what 
the  false  pretences  were ;  and  in  Colbcmey.  Stockdak  (a) 
it  was  held  that  a  plea^  to  an  action  on  a  bond^  that  the 
consideration  for  it  was  money  won  by  gaming^  must 
set  out  the  game.  {Cockbum  C.  J.  Suppose  the  instra- 
ment  had  no  name?]  Then  it  should  have  been 
described  as  an  instrument  the  name  of  which  was  to 
the  jurors  unknown.  \_Cromptan  J.  A  false  pretence 
must  be  proved  as  laid;  but  under  this  indictment  the 
proof  of  his  having  been  there  with  any  instrument  for 
taking  or  destroying  game  would  be  sufficient.] 

Thirdly,  the  second  conviction  does  not  allege  that 
the  defendant  entered  this  land  for  the  purpose  of  taking 
and  destroying  game  ''by  night'*  on  that  land;  but 
only  that  ''by  nighf  he  unlawfdlly  did  enter,  &c. 
This  is  a  departure  from  the  precedents.  Suppose  it 
were  alleged  that  "  A,  B.  went  by  night  into  a  railway 
carriage  to  go  to  Edinburgh;"  that  would  not  shew  that 
he  meant  to  reach  Edinburgh  "  by  night.''  In  Fletcher 
V.  Calihrap  {b)  a  conviction  under  this  statute,  stating 
that  a  certain  person  "  did  by  night  unlawfully  enter 
certain  enclosed  land,  with  a  net,  for  the  purpose  of  taking 
giyne,  contrary  to  the  form  of  the  statute,*'  was  held 
bad  for  not  stating  the  intent  to  be  to  take  game  Aere. 
[Hill  J.,  I  cannot  understand  Fletcher  v.  CaUhrop  {b) ; 
and,  with  the  greatest  possible  respect  for  the  Judges  by 
whom  it  was  decided,  I  think  that  if  the  point  in  that 
case  ever  arises  again  it  will  deserve  consideration. 
Cockbum  C.  J.    I  agree  with  my  brother  SiU.]    In 

(a)  1  Sir.  403.  (b)  6  Q.  B.  880. 
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DamuY,  The  Kmg  (a)^  where  an  indictment  under  this  1861. 
itatofte  alleged  that  certain  persons,  "  on,  ftc,  did  by  CuRixoir" 
jsa^  unlawfiiUy  enter  divers  doses,  &c.,  there  situate,  r^^  Qvssir. 
ind  being  in  the  occupation  of  E,  C,  and  were  then  and 
tiiere  in  the  said  closes,  &c.,  armed  with  guns,  &c.,  for 
the  purpose  of  then  and  there  destroying  game  *"  it  was 
held  bad  for  not  containing  a  sufficient  averment  that 
tke deCendanta  were  "  by  night''  in  the  closes  armed  for 
the  purpose  alleged.  Lord  Tenterden  C.  J.,  in  deUvering 
judgment,  says^  ''  If  the  words  '  by  night '  had  occurred 
at  the  beginning  of  the  sentence,  they  might  have 
goremed  the  whole,  or  if  they  had  been  at  the  end  of 
die  sentence,  they  might  have  referred  to  the  whole,  but 
here  they  are  in  the  middle  of  the  sentence,  and  are 
^died  to  a  particolar  branch  of  it,  and  cannot  be 
extended  to  that  which  follows.'' 

Fourthly,  the  first  conviction  is  also  defective  :  it 
alleges  that  the  party  was  dnly  convicted,  kc,  ''for 
that  be  did  by  night  then  and  there  unlawfully  enter  a 
certain  dose  with  a  gun,  for  the  purpose  of  then  and 
there  taking  and  destroying  game.''  It  ought  to  have 
averred  that  the  act  was  done  by  night,  on  the  par- 
ticalar  dose.   Dames  v.  37itf  King  (a)  also  applies  here. 

Fifthly,  the  first  conviction  ought  to  have  alleged  the 

act  to  have  been  done  "  by  night,"  according  to  the  defini- 

turn  of  that  word  in  the  statute :  the  12th  section  of  which 

enacts :  ''For  the  purposes  of  this  Act  the  night  shall  be 

considered  and  is  hereby  declared  to  commence  at  the 

expntion  of  the  first  hour  after  sunset,  and  to  conclude 

at  the  beginning  of  the  last  hour  before  sunrise."    The 

first  conviction  states  the  time  as  "  after  the  expiration 

of  the  first  hour  after  sunset,  and  before  ihe  beginning 

(a)  10A#C.  89. 
Q  2 
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1861.       of  the  first  hour  before  sunrise/'  a  period  ivhich  is  not 

CoBETON      ^^y  *  departure  from  the  statute^  but  impossible;  for 

TheQuxxir.    ^^  statute  having  spoken  of  the  '^  last  hour  before 

sunrise/'  the^rs^  hour  before  sunrise  must  mean  between 

midnight  and  1  a.m.^  any  time  before  which  on  the 

same  day  is  impossible. 

A.  Staveley  HUl,  who  appeared  for  the  Crown,  was 
'  not  called  on. 

CocKBUBN  C.  J.  Our  judgment  must  be  for  the 
defendant  in  error.  This  indictment  is  in  all  respects 
sufficient.  The  first  objection  to  it  is  that  it  does  not 
appear  on  the  face  of  the  second  conviction  that  the 
defendant  was  convicted  of  a  previous  offence  against 
the  Act ;  but  the  answer  to  that  is  that  in  this  indict- 
meut  the  former  convictions  are  not  set  out  in  haec 
verba,  in  the  precise  language  of  the  convictions  them- 
selves. In  such  an  indictment,  all  that  is  necessary,  in 
order  to  give  the  Court  jurisdiction,  is  to  shew  that  there 
have  been  two  former  convictions  under  the  statute ;  and 
that  is  shewn  here.  The  indictment  alleges  that  there 
had  been  a  conviction  of  the  plaintiff  in  error  of  an 
offence  within  the  statute ;  and  it  then  goes  on  to  state 
that,  before  certain  justices  of  the  peace,  he  was  a  second 
time  convicted  of  an  offence  within  the  statute,  '^  being 
his  second  offence.'*  Here,  therefore,  are  two  convictions ; 
and,  the  first  being  set  out,  and  an  offence  shewn  in  the 
second,  it  is  clear  there  was  jurisdiction  in  the  justices 
to  convict  and  punish  as  for  a  second  offence. 

But  even  if  it  were  necessary  to  the  validity  of  this 
indictment  that  the  second  conviction  to  which  it  refers 
should  be  set  out  with  all  technical  strictness,  I  am  not 
convinced  that  that  is  not  satisfied  by  what  is  here  stated. 


The  QvxxN. 


XXIV.    VICTORIA.  219 

En*  the  statute  says  that  if  a  person  iirho  has  been  con-  igQi. 
▼icted  of  an  offence  under  it  is  convicted  a  second  time,  curbtoh 
be  is  liable  to  a  heavier  punishment  than  for  the  previous 
o&Dce.  And  if  this  second  conviction^  as  here  stated, 
▼oe  before  ns  on  the  question  of  its  validity,  seeing 
that  the  words  of  the  Act  are  followed  and  satisfied,  I 
am  disposed  to  think  that,  on  the  strictest  rules  of  con- 
struction, what  is  alleged  in  it  would  be  held  sufficient. 
A  man  is  convicted  on  information  for  a  first  offence ; 
then  &cts  are  stated  shewing  the  commission  of  a  second 
o&oce,  and  that  certain  justices  of  the  peace  convicted 
lim  on  the  facts  contained  in  the  second  information, 
''being  his  second  offence.^'  This  is  the  language  of 
the  conviction,  and  is  the  same  as  that  used  in  the 
statute :  and  as  in  the  statute  the  second  offence  means 
an  offmice  committed  after  a  former  conviction,  the 
hrmet  conviction  must  be  understood  as  included  in 
the  latter.  I  do  not  know  that  it  is  necessary  for  us  to 
go  this  length  on  the  present  occasion,  but  I  should  be 
ready  to  do  so  if  it  were  necessary  to  dispose  of  the 
question  before  us. 

As  to  the  other  questions  raised  by  Mr.  Matthews,  the 
authorities  which  he  has  cited  do  not  bear  out  the  objec- 
tioDs  he  has  made.  With  reference  to  the  allegations  of 
place  and  time,  the  language  of  this  conviction  differs 
from  that  in  the  cases  referred  to.  Here  the  expression 
"by  night,''  preceding  the  whole  clause,  quite  cures 
the  difliculty  as  to  the  allegation  of  ''time''  which 
eiisted  in  those  cases;  and  the  word  ''there"  distin- 
guishes it  from  those  relating  to  "  place."  Then,  as  to 
the  objection  to  the  second  conviction,  founded  on  the 
generality  of  the  statement  of  the  instrument  used, 
when  we  look  at  the  statute  we  see  that  any  instrument 
used  for  the  purpose  of  taking  or  destroying  game  is 
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1861.       what  it  requires  for  the  offence,  and  in  this  conyiction 

Cut^jpgojf      we  find  it  alleged  that  the  offence  was  committed  by 

The  QuExv.   ^^^  ^  ^^  hoid,  with  instroments,  for  the  purpose  of 

taking  and  destroying  game:   the  latter  words  being 

applicable  to  the  instrument  as  well  as  to  the  presence 

of  the  party  gets  rid  of  all  difficulty. 

On  the  whole,  therefore,  I  am  of  opinion  that  this 
indictment  is  well  drawn,  and  that  our  judgment  muat 
be  for  the  Crown. 

Cbomfton,  Hill  and  Blackburn  Js.  concurred. 

Judgment  for  the  Crown. 


Tueiday,  Pow  agoinst  Davis. 

May  lid. 


May 

Oroundlesa  -^-i  profeflsinff  to  haxe  anthority  from  the  owners  of  certain  praniBes, 

assumption  of    granted  a  pard  lease  of  them  for  seren  yean  to  B,j  and  let  nim  into 

authority  as       possession.     The  owners,  disaTowing  the  authority  of  A.,  demanded 

aaent.  possession  of  the  premises  from  B. ;  and,  on  his  refusal,  brought  an 

Damages,  ejectment  against  nim.    jB.,  relying  on  a  statement  of  A.  that  he  had 

authority  to  act  as  he  did,  and  that  the  ejectment  would  not  be  perse* 

vered  in,  and  also  on  the  adTice  of  his  own  attorney,  defended  the  qject- 

ment)  but  unsuccessfully,  and  was  turned  out  of  possession.    B,  baring 

brought  an  action  against  A.  for  this  fSeJse  assumption  of  authority,  the 

jury  found  that  A.  had  acted  bonft  fide  and  without  fraud,  and  through 

a  misi^rehension  that  he  had  authority.    Held  that  B,  was  not  entitled 

to  recoTer  as  damages  against  A.  the  costs  incurred  in  defending  the 

qectment. 

^HE  first  count  of  the  declaration  allied  that,  in 
consideration  that  the  plaintiff  would  enter  upon 
the  possession  of  certain  premises  at  Peckham  Ifye,  in 
the  county  of  Surrey,  then  hite  in  the  occupation  of 
one  George  Peacock,  and  consent  to  take  the  same  as 
tenant  thereof  for  a  certain  term,  to  wit  of  seyen  years 
from  a  certain  day,  to  wit  the  16th  February  1860,  at 
the  rent  of  45/.  per  annum,  the  defendant  then  promised 
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the  pkintiff  that  he,  the  defendant,  then  had  lawful        1861. 
pow  and  authority  firom  the  persons  having  the  right         ^i^ 
ftoeto  to  giye  the  plaintiff  possession  of  the  premises,       dayis. 
and  to  agree  to  let  the  same  to  the  plaintiff  for  the 
tenn  and  upon  the  terms  aforesaid.     It  then  averred 
tbat  the  plaintiff,  relying  on  the  defendants  promise, 
did  enter  upon  the  premises  and  consent  to  take  the 
Bune  as  tenant  thereof,  for  the  term  and  upon  the 
tenna  aforesaid;  but  that  the  defendant  disregarded  his 
pramise  in  this,  that  he  had  not  lawful  power  or  au- 
ttoritjr  from  the  persons  having  the  right  thereto  to 
give  the  plaintiff  possession  of  the  premises,  or  to  agree 
to  let  the  same  for  the  term  and  upon  the  terms  afore- 
ttid;  wheieby  and  by  reason  of  which  premises  J.  O. 
Templenum,  W.  S.  Jay  and  E.  A.  Jay^  then  having  the 
n^t  to  the  possession  of  the  premises,  afterwards 
recofered  possession  of  the  same,  before  the  expiration 
of  seven  years  firom  the  16th  day  of  February  1860,  in 
an  action  of  ejectment;  and  the  plaintiff  was  thereby 
dqaired  of  the  possession  of  the  premises,  and  became 
fiaUe  to  pay  a  laige  sum  of  money,  to  wit  the  sum  of 
4U  2i.,  as  and  for  the  damages  and  costs  of  the  said 
/.  G,  Ttmpkman  &c.  by  them  [recovered  in  that  action ; 
and  also  paid  a  large  sum  of  money,  and  also  incurred 
other  great  costs  and  expenses  in  and  about  defending 
that  action,  and  lost  large  sums  of  money  that  he  had 
expended  about  the  repairing  and  improving  the  pre- 
miaesy  and  was  deprived  of  great  profits  and  advantages 
which  he  would  have  derived  firom  the  possession  of  the 
praniaes,  and  was  otherwise  greatly  injured  and  dam- 
nified. 

The  second  count  alleged  that  the  defendant  had 
been  entrusted  with  the  key  of  a  certain  house  and  pre- 
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1861.  mises  at  Peckham  Rye  &c.,  and  thereupon  the  defendant 
"^^  did  falsely  and  fraudulently  represent  and  pretend  to 
the  plaintiff  that  he  was  authorized  by  the  persons 
entitled  to  the  house  and  premises  to  give  to  the 
plaintiff  possession  thereof^  and  to  agree  to  let  the  same 
for  a  certain  time^  to  wit  the  term  of  seven  years,  from 
a  certain  day,  to  wit  the  16th  February  1860,  at  the 
rent  of  45/.  per  annum;  whereupon  the  plaintiff,  then 
confiding  in  the  representations  of  the  defendant,  and 
believing  that  the  defendant  had  such  authority  &c , 
at  the  request  of  the  defendant,  agreed  with  the  de- 
fendant to  and  did  enter  into  possession  of,  the  house 
and  premises,  and  agreed  to  take  the  same  on  lease  for 
the  time  and  upon  the  terms  aforesaid;  whereas  in 
truth  and  in  fact  the  defendant  was  not  then  authorized 
by  the  said  persons,  or  any  person  or  persons  entitled 
to  the  premises,  to  give  to  the  plaintiff  possession  of 
the  premises,  or  to  agree  to  let  the  same  for  the  time 
and  at  the  rent  aforesaid,  as  he  the  defendant  at  the 
time  of  his  making  his  said  false  and  deceitful  repre- 
sentations well  knew.  It  then  averred  that,  by  means  of 
the  premises,  the  defendant,  at  the  time  of  making  that 
agreement  with  the  plaintiff,  deceived  the  plaintiff;  and 
afterwards,  and  before  the  expiration  of  seven  years 
from  the  16th  February  1860,  J.  G.  Templeman,  &c. 
recovered  the  premises  from  the  plaintiff  in  an  action 
of  ejectment,  and  the  plaintiff  was  thereby  deprived  of 
the  possession  of  the  premises,  and  became  liable  to 
pay  a  large  sum  of  money,  to  wit  the  sum  of  41L  2$., 
as  and  for  the  damages  and  costs  of  J.  G.  TemplemaUf 
&c.,  by  them  recovered  in  the  action ;  and  also  paid  a 
large  sum  of  money,  and  also  incurred  other  great  costs 
and  expenses,  in  and  about  defending  that  action,  and 
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lost  laige  sums  of  money  that  he  had  expended  about  ^861. 
the  repairing  and  improving  the  premises^  and  was  "^^ 
dquired  of  great  profits  and  advantages  which  he  would  ^- 

have  dmved  from  the  possession  of  the  premises^  and 
vas  otherwise  greatly  injured  and  damnified. 
.  The  third  count  alleged  that  the  defei^dant  falsely^ 
firsodulently  and  deceitfully  represented  and  pretended 
to  and  promised  the  plaintiff^  that  authority  had  been 
given  him  by  certain  persons^  to  wit  J.  G,  Templeman, 
ftcj  to  let  a  certain  house  and  premises  kc.,  for  the  sum 
of  45iL  per  annum;  whereupon  and  whereby  the  plain- 
tiff confiding  in  the  representation  of  the  defendant^  at 
ihe  suggestion  of  the  defendant^  was  induced  to  hold 
and  retain  possession  of  that  house  and  premises^  and  to 
expend  divers  large  sums  of  money  in  repairing  and 
occupying  the  same^  and  retaining  possession  thereof, 
and,  at  the  request  and  su^estion  of  the  defendant^  to 
defiend  a  certain  action  which  was  brought  against  him 
for  the  recovery  of  the  premises  by  certain  persons^ 
to  wit  the  said  «/•  O.  Templeman,  kc,  and  who  then 
had  the  right  to  the  possession  of  the  house  and  pre- 
mises; whereas  in  truth  and  in  fact  authority  had 
not  be^i  given  to  the  defendant  by  the  said  /.  G. 
Templeman,  &c.,  to  let  the  house  and  premises  for  the 
said  sum  of  45iL  per  annum,  as  he  the  defendant,  at 
the  time  of  making  the  said  representation,  well  knew : 
whereby  and  by  means  whereof  the  plaintiff  lost  the 
possession  of  the  premises,  and  the  repairs  and  all  the 
sums  of  money  he  the  plaintiff  had  expended  in  such 
repairs;  and  also  was  put  to  and  incurred  and  sus- 
tained great  costs  and  expenses  in  and  about  defending 
that  action,  and  judgment  was  obtained  against  him 
therein,  and  he  was  forced  and  compelled  to  pay  to  the 
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1861.       plaintiffis  their  costs  therein,  amountiiig  to  412L  2i.,  and 

p was  otherwise  put  to  and  incurred  great  costs,  charges 

▼•  and  expenses  in  and  about  the  retaining  possession  of 

the  house  and  premises,  and  defending  that  suit. 

There  was  also  a  count  for  money  paid  and  on 
accounts  stated. 

The  defendant  pleaded : 

1.  To  the  first  count,  non  assumpsit. 

2.  To  the  same  count,  that  the  plaintiff  did  not  enter 
upon  the  premises  or  consent  to  take  the  same  as  tenant 
thereof,  for  the  term  and  upon  the  terms  alleged. 

8.  To  the  same  count,  a  traverse  of  the  breach. 
4  To  the  second  and  third  counts,  not  guilty. 

5.  To  the  second  count,  that  the  plaintiff  did  not 
agree  with  the  defendant  to  enter  or  enter  into  posses- 
sion of  the  house  and  premises,  or  agree  to  take  the 
same  as  lessee,  for  the  term  or  upon  the  terms  alleged. 

6.  To  the  third  count,  non  assumpsit. 

7.  To  the  same  count,  a  denial  that  the  plaintiff  was 
induced  to  hold  or  retain  possession  of  the  house  and 
premises,  or  to  expend  the  said  sum  of  money  in  repair- 
ing or  occupying  the  same,  or  retaining  possession 
thereof,  or  to  defend  the  action  as  alleged. 

8.  To  the  common  count,  never  indebted. 
Issues  on  all  the  pleas. 

At  the  trial,  before  Blackbumf  J.,  at  the  London 
Sittings  in  July,  1860,  it  appeared  that  J,  G.  Templeman^ 
W.  S.  Jay,  and  E,  A.  Jay^  were  proprietors  of  certain 
premises  at  Peckham  Rye,  in  Surrey ;  and  that  the  de- 
fendant was  a  house  agent  and  appraiser,  who,  profes- 
sing to  act  by  their  authority,  made  a  parol  lease  of  the 
premises  to  the  plaintiff  for  seven  years,  at  a  yearly  rent 
of  45/.,  and  put  him  in  possession  accordingly.    Tempk' 
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nm  and  the  other  two  proprietors,  however,  disayowed  igQ^, 
the  Mutiionty  of  the  defendant  to  make  the  lease,  de-  ^^^ 
manded  possession  of  the  premises  from  the  plaintiff, 
and,  on  his  refusal,  brought  an  ejectment  agaiost  him. 
Tlus  ejectment  the  plaintiff,  acting  on  a  statement  of 
Ae  defendant  that  he  had  authority  to  act  as  he  did, 
ud  that  the  ejectment  would  not  be  persevered  io,  and 
abo  on  the  advice  of  his  own  attorney,  defended,  but 
mmieoeasfblly,  and  was  turned  out  of  possession.  He 
then  brought  the  present  action  against  the  defendant 
to  recover  56^  2s.,  the  amount  of  his  costs  incurred  in 
defending  the  gectment,  and  8/.  for  certain  repairs  which 
he  had  done  to  the  premises  while  in  possession.  On 
this  state  of  things  the  learned  Judge  held  that  the  parol 
kflse  was  void  in  law,  and  left  the  case  to  the  jury;  who 
blind  that  the  defendant  had  no  authority  from  the 
proprietors  of  these  premises  to  make  a  lease  of  them, 
hot  that,  when  lie  assumed  that  authority  in  this  instance 
he  acted  Ixma  fide  and  irithout  fraud,  and  through  a  mia- 
apprehension  that  he  had  authority ;  also  that  the  ex- 
peaces  of  the  repairs  were  reasonably  incurred  by  the 
plaintiff  in  reliance  on  the  authority  of  the  defendant  to 
make  the  lease  :  and  that,  in  defending  the  ejectment, 
flie  phdntiff  acted  reasonably  imder  the  circumstances. 
A  verdict  was  accordingly  entered  for  the  plaintiff  for 
the  8/.,  with  leave  to  move  to  increase  it  by  the  other 
sum  of  56L  2«. 
A  rule  niai  was  obtained  in  Michaelmas  Term  I860. 

Hawkins  now  shewed  cause.  This  rule  was  granted  on 

the  authority  of  Collen  v.  fVright  (a),  where  it  was  held 

that  a  party  who  professes  to  do  an  act  which  he  has  no 

authority  for  doing,  is  liable  for  any  damage  caused  to 

(a)  7E,irB,  301.;  aflamed  on  error,  8  E.  #  B,  647. 
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1861.  another  party  by  that  assumption  of  authority.*  But  it 
^j^  is  a  principle  of  law  that  damages  must  be  the  natural, 
Davib.  ordinary  and  probable  result  of  the  wrongful  act,  which 
the  damages  here  are  not.  For,  even  if  the  defendant  had 
authority  to  make  a  lease,  inasmuch  as  the  parol  lease 
for  seven  years  which  he  made  was  void  by  the  Statute 
of  Frauds,  29  C  2.  c.  3.  ss.  1  and  2.,  for  not  being  in 
writing,  and  by  stat.  8  &  9  FicL  c.  106.  *.  3.,  for  not 
being  by  deed,  the  plaintiff  was  merely  a  tenant  at  will, 
and  had  no  defence  to  the  ejectment :  Drury  v.  Macna- 
mora  (a).  His  only  remedy  was  by  application  to  a 
Court  of  equity  to  compel  the  owners  of  the  land  to 
perform  the  contract  of  their  agent. 

M,  Chambers  and  Dowdestcell,  in  support  of  the  rule. 
In  defending  the  ejectment  the  plaintiff  did  nothing 
more  than  a  reasonable  man  would  have  done.  At  all 
events  he  did  it  by  the  advice  of  the  defendant,  who  was 
liable  to  him  in  consequence ;  Williams  v.  Burrell  (J), 
Blyth  V.  Smith  (c). 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  must 
be  dischai^ed.  It  appears  to  me  clear  that  the  damage 
which  has  accrued  to  the  plaintiff  by  reason  of  the  costs 
incurred  in  defending  the  ejectment  that  was  brought 
against  him,  is  not  a  matter  to  which  the  warranty  given 
him  by  the  defendant,  in  respect  of  which  he  is  called  on 
to  indemnify  the  plaintiff,  extends.  That  warranty  was 
that  the  defendant  had  authority  to  bind  his  alleged  prin- 
cipals, the  owners  of  certain  premises,  by  an  agreement 
entered  into  by  him  with  the  plaintiff  that  the  owners 
should  grant  to  the  plaintiff  a  lease  for  seven  years,  and  in 

(a)  bK^B.  612.  {b)  1  C.  B.  402. 

(c)  6  Man.  #  G.  405. 
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the  meantime  that  he^  the  defendant^  on  their  behalf^  had        j^ggj^^ 
iuthority  to  permit  the  plamtiff  to  enter  into  possession.         :^^ 
The  JTuy  haye  n^atived  the  authority  of  the  defendant  ▼• 

to  act  as  he  did;  but  we  must  consicler  the  case  as  though 
le  bad  that  authority,  and  then  see  whether,  even  then, 
liis  priacipalfl  would  have  been  prevented  from  main- 
taining  this  ejectment.  We  shall  then  be  able  to  solve 
the  question  whether  the  defendant  is  liable  for  the 
exercise  of  that  authority  which  he  assumed  to  have,  but 
viiich  in  fact  did  not  exist. 

It  is  dear  what  would  have  been  the  position  of  the 
plaintiff  if  the  defendant  had  that  authority.  The  law  is 
thati  in  order  to  make  an  agreement  for  a  seven  years 
lease  operative,  there  must  be  a  de^d  under  seal,  which 
was  totally  wanting  in  this  case,  and  therefore,  if  the 
plaintiff  had  been  let  into  possession  under  such  circum- 
stances, he  would  have  been  no  more  than  a  tenant  at 
will,  liable,  like  every  such  tenant,  to  have  the  will  deter- 
niined,  and  ejectment  brought  against  him.  And  Ids  only 
lonedf ,  in  the  event  of  such  a  contingency,  would  have 
been  by  having  recourse  to  a  Court  of  eqidty  to  enforce 
tbe  contract  by  ordering  the  execution  of  the  necessary 
legaldocuments.  Supposing  therefore,  the  defendant  had, 
to  the  full  extent,  the  authority  under  which  he  professed 
to  act,  although  the  plaintiff  might  have  gone  into  equity 
to  enforce  the  contract  in  its  terms,  he  would  have  been 
^protected  against  an  action  of  ejectment,  if  the 
owners  of  the  property  had  thought  proper,  contrary 
to  equity  and  justice,  to  bring  one  against  him. 

That  being  the  state  of  things,  and  those  the  conse- 
quences that  would  have  followed  if  the  defendant  had 
the  authority  which  he  held  himself  out  as  having,  it 
is  contended  that,  when  it  turned  out  that  he  had  not 
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136X.  that  authority,  he  became  liable  to  all  the  conseqaences 
"^^  that  ironld  flow  natonlly  from  the  act  he  did,  just  as 
hk  principals  would  have  been  liable  if  he  had  made 
this  agreement  with  their  sanction  and  authority.  The 
plaintiff  cannot  be  in  a  better  position  than  he  would 
have  been  nnder  those  drcomstanoes.  He  wonld  have 
been  entitled  to  go  to  eq[oit7  to  restrain  the  gectment, 
and  shonld  have  done  so  on  this  occasion,  and  if  de- 
feated in  eqmty,  would  have  been  entitled  to  hold  the 
defendant  responsible  for  what  had  taken  place.  Instead 
of  that  he  defends  the  ejectment,  which  he  could  not 
have  done  even  if  the  defendant  had  full  authority  to 
act  as  he  did.  Can  he,  then,  hold  the  defendant  respon- 
sible for  the  erroneous  oonrse  he  has  himself  adopted? 
No.  It  is  dear  that  the  ejectment  was  wholly  in- 
capable of  being  defended,  and  that  that  was  a  matter 
which  any  one  (certainly  any  one  conversant  with  the  law) 
ought  to  have  known.  Then,  however,  it  is  said  the 
defendant  misled  the  plaintiff  by  opening  out  to  him  the 
prospect  that  if  he  resisted  the  action  of  ejectment  the 
owners  would  not  go  on  with  it.  That  was  very  bad 
advice,  and  the  plaintiff  must  very  soon  have  found  out 
that  it  was  based  altogether  in  error.  But  the  question 
we  have  to  solve  is  whether  the  consequential  injury  to 
the  plaintiff,  for  which  he  now  seeks  compensation  in 
damages,  is  comprehended  in  and  naturally  flows  out  of 
the  warranty  given  by  the  defendant.  For  the  reasons 
already  stated,  I  think  not 

It  is  urged  that,  in  defending  the  ejectment,  the 
plaintiff  acted  as  a  reasonable  man  would  have  done,  and 
that  the  jury  have  so  found,  but  they  have  done  so,  I 
think,  upon  by  no  means  sufficient  grounds.  If  the  plain- 
tiff acted  on  the  adrice  of  the  defendant,  I  do  not  think 
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it  was  a  leaaonable  course;  but  it  appears  that  he  also  1861. 
consulted  his  own  attome^j  and  the  attorney  took  an  ^^ 
enoneons  ^iew  of  hia  position.  Can  it  be  said  that  D^y^ 
a  man  is  entitled^  under  those  circumstances^  to  call 
on  another  person  to  indenmify  him  agamst  the  conse- 
quences in  a  matter  on  which  he  was  bound  to  exercise 
lufl  own  discretion?  It  may  be  ui^ed  that  a  reasonable 
man  should  follow  the  directions  of  his  legal  adviser^— 
a  proposition  true  as  regards  his  own  conduct^  but  not 
applicable  so  to  render  other  persons  liable.  The  plain- 
tiff here  took  a  wrong  course — it  may  be  under  the  bad 
adrice  of  the  defendant ;  but  that  advice  he  was  by  no 
meana  bound  to  follow.  Where,  indeed,  a  person  war- 
lants  to  another  that  he  has  title  or  authority  to  do  some 
act,  he  is  liable  to  that  person  if  the  warranty  fails.  If, 
then,  that  person  defends  an  action  at  the  instance  of 
the  person  who  gave  the  warranty,  though  that  defence 
may  not  be  successful,  and  the  action  may  possibly  have 
been  one  which  no  man  conversant  with  law,  or  alive  to 
the  value  of  &cts,  would  have  defended,  still,  as  that  was 
done  by  the  sanction  and  authority  of  the  person  who 
gave  the  warranty,  it  may  well  be  said,  as  indeed  the 
authorities  which  have  been  cited  by  the  plaintiff's 
counsel  shew,  that  the  party  who  thus  stood  between 
ihe  two  litigants,  is  liable  to  the  one  in  the  event  of  the 
defence  fiiiling.  But  his  liability  is  always  co-extensive 
with  the  warranty  which  has  been  given,  and  here  the 
defence  of  the  ejectment  was  beyond  the  warranty. 

Cbompton  and  Blackburn  Js.  concurred. 

HijLL  J.  had  left  the  Court 

Rule  discharged. 
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Amendment, 
Appearance 
by  guardian, 
Praetiee, 


Gabs,  against  Cooper. 


After  the  plaintiff  in  a  cause  in  which  the  defendant  appeared  bj 
attorney,  had  signed  judgment,  proceedings  in  ertot  were  taken  by  ^e 
defendant  on  the  ground  that,  being  an  in&nt,  he  ought  to  have  appeared 
by  guardian:  held,  that  the  Court  had  no  power,  either  under  the 
dommon  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76.),  eect.  222,  or 
otherwise,  to  amend  the  proceedings,  by  alleging  an  appearance  by 
guardian ;  but  that  they  had  power  to  set  them  aside,  and  order  the 
defendant  to  appear  by  guardian. 


^HIS  was  an  action  for  debauching  M.  C,  the 
daughter  and  servant  of  the  plaintiff^  to  which 
the  defendant  appeared  by  attorney,  and  pleaded  Not 
guilty,  with  a  traverse  of  M.  C.  being  servant  of  the 
plaintiff.  The  cause  having  been  tried,  the  plaintiff 
recovered  a  verdict  for  50/.  After  costs  had  been  taxed 
and  judgment  signed,  proceedings  in  error  were  taken 
by  the  defendant,  on  the  ground  that  he,  being  an 
infant,  should  have  appeared  by  guardian,  and  not  by 
attorney.  It  appeared  by  the  affidavits  that  the  plaintiff 
had  taken  steps  in  this  cause  after  the  &ct  of  the 
defendant's  in&ncy  was  made  known  to  him. 


R.  G.  Williams,  on  the  part  of  the  plaintiff,  obtained; 
in  the  present  Term,  a  rule  to  shew  cause  "  why  the  ap- 
pearance in  the  action  should  not  be  amended  by  the 
defendant  appearing  by  guardian  within  six  days;  or, 
in  default  thereof,  why  the  plaintiff  might  not  assign 
John  Doe  as  the  defendant's  guardian ;  and  amend  the 
appearance  as  an  appearance  by  guardian ;  and  why  the 
pleas  and  other  proceedings  should  not  be  amended 
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aooQfdmgly^  and  whj  the  defendant  shonld  not  pay  the  1861. 

costs  &c.,  and  why  all  proceedings  in  error  should  not  "^^ 

be  stayed  fee.'*     A  Judge  at  Chambers  had  refused  to  cooper 
interfere. 

MUward  now  shewed  cause.  The  object  of  this  applicft- 
tion  is  to  depriye  the  defendant  of  the  benefit  of  his  pro- 
ceedings in  error.  No  such  application  has  ever  been  enter- 
tained, unless  where  collusion  or  concealment  was  shewn. 
The  plaintiff  here  was  in  fault  in  taking  steps  after  he 
•  heard  that  the  defendant  was  an  infant.  [^CocJtbum  C.  J. 
There  is  a  case  of  Shipman  y.  Stevens  {a),  where  a  statu- 
table appearance  had  been  entered  for  the  defendant^ 
▼ho  afterwards  pleaded  by  attorney,  and,  when  the 
CKose  was  coming  on  for  trial,  it  was  discovered  that  the 
ddendant  was  an  infant,  whereupon  the  plaintiff  did  not 
pooeed  to  trial,  but  moved  to  strike  out  the  appearance 
and  oblige  the  defendant  to  appear  and  plead  by  guar- 
dian ftc.^  and  amend  the  record.  It  appeared,  also,  that, 
after  plea,  the  attorney  for  the  plaintiff  knew  that  the 
defi»ndant  was  an  infant.  There  the  Coiurt  said :  "  The 
plaintiff's  attorney  ought  to  have  applied  to  the  defend- 
ant to  name  a  guardian ;  and,  if  he  did  not  do  so  in  six 
days,  then  plaintiff  ought  to  have  applied  to  the  Court 
to  oblige  him  so  to  do ;  and  it  was  the  plaintiffs'  attor- 
ney's own  fault  to  prdceed  erroneously,  although  no 
notice  had  been  given  to  him  that  the  defendant  was 
not  of  full  age ;  and  if  the  plaintiff  had  proceeded  to 
judgment,  and  error  had  been  brought,  and  afterwards 
the  plaintiff  had  moved  here  to  have  made  the  record 
ri^t,  this  Court  would  not  have  done  it."  The  Court 
accordingly  directed  the  defendant  to  plead  by  guardian 
(«)  2  Wil'i.  50. 

VOL.    I.  R  £.    B.    &   S. 
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1861.  m  six  d<7>»  >nd  die  leoord  to  be  made  agreeably  there- 
Cam        imto.    HiU  J.    In  order  to  prevent  farther  eipence 

a^^^n.  ^^  on^t  to  set  aside  ibe  appearance  and  all  subsequent 
proeeeding8|y  bnt  withont  costs,  as  the  plaintiff  did  not 
come  soon  enough  after  he  disoorered  the  fidse  step.] 
There  can  be  no  objection  to  that. 

JR.  G.  WSUanu,  contift.  The  making  this  rule  absolute 
in  its  terms  will  not  deprive  the  defendant  of  his  right 
to  proceed  in  error.  The  fifidse  step  which  renders  this 
rule  necessary  was  the  wrongful  act  of  the  defendant, 
not  of  the  plainti£  The  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict  c.  76.),  sect.  222.,  enables  the  Court 
to  amend  in  cases  like  the  present.  In  Wilkinson  v. 
Sharland  (a)  it  was  held  that  amendment  under  that 
Act  may  be  made  after  proceedings  in  error  have  been 
commenced.  Parke  B.  there  says  :  "  I  think  that  we 
ought  to  extend  the  power  of  amendment  as  fieur  as  we 
reasonably  can,  in  order  to  prevent  parties  firom  being 
tripped  up  by  technical  objections.''  ICackbum  C.  J. 
We  quite  agree  with  that ;  and  if  any  thing  erroneous 
appeared  on  this  record  we  could  correct  it.  But  the 
objection  here  is  not  founded  on  any  mere  erroneous 
statement  or  technical  inaccuracy,  and  is  such  that  we 
cannot  make  the  correction  consistently  with  truth. 
The  whole  suit  has  been  conducted  without  the  inter* 
vention  of  any  guardian  of  the  defendant,  and  now  yon 
want  us  to  put  on  the  record  an  allegation  that  it  was 
conducted  by  guardian.]  In  Goodrighi  v.  Wright  (i), 
after  judgment  for  the  plaintiff  in  ejectment,  the  defend- 
ant delivered  into  Court  a  writ  of  error  assigning  his 
infancy  for  error,  but  the  Court  refused  to  allow  it. 

(fl)  11  RxcK^  (A)  1  iSr.  Sa 
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[BkMwm  J.     That  was  the  case  of  an  ejectment.        1861. 
CromptoH  J.     Ejectment  being  a  mere  creature  of  the         Cjm 
Court,  the  Court   could  do  with  it  as  they  pleased.       Coopeb. 
Hitt  J.     The  Lord  Chief  Justice  there  says:   "The 
defendant  ought  not  to  be  allowed  to  assign  this  error 
in  ejectment^  for  he  comes  in  of  his  own  accord,  and 
pnys  to  be  made  defendant,  which  the  plaintiff  cannot 
o^ose.     This  is  an  abuse  upon  the  Court,  and  the 
atfeomejr  ought  to  be  committed.^'    In  the  same  volume, 
p.  445,  there  is  also  a  case  of  Power  y.  Janes  on  this 
subject.] 

CocKBtTKN  C.  J.  We  have  no  power  to  do  what  is 
liere  asked.  There  is  no  longer  any  real  distinction 
betwerai  appearance  by  guardian  and  appearance  by 
atongr,  and  it  would  be  far  better  that  the  useless 
idle  lav  creating  that  distinction  should  be  repealed 
&n  that  we  ahonld  place  an  untruth  on  our  records. 

Tbe  rest  of  the  Court  concurring : 

Rule  absolute  to  set  aside  the  proceed* 
ings  subsequent  to  the  appearance; 
the  defendant  to  appear  by  guardian 
within  six  days. 


END   OF   E ASTER   TEBM. 
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CASES 

ABGUED  AND  DETERMINED 


EASTER  VACATION, 

XXIV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Vacation  were : 
CocKBURN  C.  J.       I      Hill  J. 
Crompton  J.  I      Blackburn  J. 


[Saturday, 
July  7th, 
18G0.] 

Vendor  and 
vendee. 
Inspection  of 
goods  on  de- 
lii'ery. 
Duties  of 
broker  and  of 
shipping 
agent t  singly 
and  combined. 


Zwilchenbart  and  others   against  Alexander 
and  others. 


The  defendants,  merchants  and  shipbrokers  at  Bristol,  who  had  before 
acted  as  agents  for  the  plaintifis,  merchants  at  Liverpool,  in  shipping  iron, 
offered  to  them  some  "  good  old  scrap  iron"  belonging  to  O.,  (for  whom 
they  were  also  acting  as  brokers),  specifying  the  <]^criptiye  quality  and 
price  of  the  iron.  The  plainti£&  asked  for  an  offer  of  cost  and  freight 
from  Bristol  to  Rotterdam,  and  a  further  description  of  the  ircn.  The 
defendants  wrote  and  gaTe  the  description ;  and  afterwards  wrote  naming 
a  ship,  and  the  rate  of  freight.  The  plaintifib  agreed  to  purchase  the 
iron  at  the  price  proposed,  but  objected  to  the  ship ;  and  the  iron  was 
subseauently  shipped  at  Bristol  on  board  another  ship,  chartered  by  the 
defendants  on  behalf  of  plaintiffs.  The  sold  note  for  the  iron,  sent  by 
the  defendants,  was  signed  b^  O.,  and  stated  the  iron  to  be  "  sold*'  to  the 
defendants  "  for  their  principals,"  and  to  be  *'  weighed  and  delirered 
alongside  a  vessel  or  vessels."  The  defendants  received  no  remuneration 
from  the  plaintiffs,  but  receired  commission  from  O,  and  frx)m  the  owners  of 
the  ship.  The  iron  afterwards  turned  out  to  be  of  a  much  inferior  quality 
to  that  agreed  upon.  ^  In  an  action  by  the'plaintifb  against  the  defend- 
ants for  negligence  in  accepting  and  shipping  at  Bristol,  and  paying 
O.  for,  iron  of  that  inferior  quality :  Held,  by  the  Court  of  Queen's 
Boneh,  that   the  defendants  were  not  liable:   that  they  acted  in  the 
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tnnsactioD  in  tvo  capacities,  viz^  aa  brokers  betMreen  the  plaintiffii         flSGO  1 
•ad  0^  in  negotiating  the  sale  of  the  iron ;  and,  subsequently,  as  a^nts         ^  -' 

farpbintii&  in  recetTing  and  forwarding  the  iron :  that  the  two  retainers      Zwilchui 
were  distinct;  and  that,   as  shipping  agents  under  the  latter,  the  de-  iv^ 

fendanfes  vere  not  bonnd,  and  had  no  authoritv,  in  the  absence  of  any 
inge  to  that  effect,  to  accept  or  reject,'  on  behalf  of  the  plaintiffs,  on 
its  amTsl  at  Brittol,  the  iron  of  which  they  had  preyiously,  as  brokers 
ooh,  negotiated  the  purchase. 
Judgment  aiBrmed  in  the  Exchequer  Chamber. 

THE  declaration  stated  that^  before  and  at  the  time 
of  making  the  promises  thereinafter  mentioned, 
plaintiffii  were  merchants  at  Liverpool,  and  defendants 
vere  agents  at  Bristol,  and  were  employed,  to  wit,  by 
one  H.  Oatway,  as  his  agents,  to  sell  for  him  from 
180  to  200  tons  of  wrought  handpicked  scrap  iron 
(composed  of,  principally,  nut-iron,  axles,  tires,  ship 
bolts,  rails  and  boiler  plates,  &c.),  at  41  I2s.  6d.  per  ton, 
for  certain  reward,  from  the  said  H.  Oatway  to  them,  as 
radi  agents  in  that  behalf,  whereof  plaintifis  had  notice ; 
and  thereupon,  in  consideration  that  plaintiffs  would  pur- 
cbaae  such  iron  from  the  said  H,  Oatway  on  the  terms 
aforesaid,  through  and  by  means  of  defendants  as  such 
agents,  and  would  thereby  enable  defendants  to  earn  the 
said  reward  from  the  said  H.  Oatway ;  and  that  plaintifb 
lonld  employ  defendants  as  the  agents  of  plaintiffs  to 
accept  such  iron  from  the  said  H,  Oattoay^  and  to  ship  it 
for  plamtiffs  to  foreign  parts,  to  wit  to  Rotterdam,  in  a 
certain  ship  to  be  engaged  and  chartered  by  defendants 
for  plaintiflb;  and  that  plaintiffs  would  transmit  to 
defendants  as  such  agents,  for  payment  to  the  said 
H.  Oatway,  the  price  of  such  iron,  according  to  the 
terms  aforesaid,  defendants  promised  plaintiffs  to  use 
proper  and  reasonable  care  and  skill  and  diligence  as 
snch  agents,  in  respect  of  the  premises,  and  of  the 
aooepting  and  shipping  of  such  iron.  Averment,  thAt 
plainti&,  confiding  in  the  promise  of  defendants,  did 


236  [trinity  vacation.] 

[I860.]      agree  to  purchase,  and  did  become  the  pnrchaaere 
ZwTLCBnr.    ^^9  ^^c'^  i^'^Mi  firom  the  said  H.  Oatway,  on  the  tenns 
^^1^*        aforesaid,  through  and  by  means  of  defendants  as  sach 
AtMLiKDiB.   agents  as  aforesaid,  on  behalf  of  them  the  plaintifis,  to 
accept  and  ship  the  said  iron,  and  did  transmit  to 
defendants  the  price  of  the  said  iron  in  cash,  according 
to  the  terms  of  the  purchase.    And  although  defend- 
ants accepted  the  said  employment,  and  did  as  such 
agents  of  the  plaintiffs  accept  from  the  said  H.  Oatway, 
and  did  ship  to  Rotterdaniy  in  and  on  board  of  a  certain 
ship,  to  wit  The  Sophie,  which  was  engaged  and  char- 
tered by  them,  defendants,  for  plainti£Fs  for  that  purpose, 
certain  iron  and  other  articles  purporting  to  be  iron,  to 
wit  200  tons,  as  and  for  the  iron  so  purchased  by 
plaintifis  as  aforesaid;  and  although  defendants  could 
and  might  and  ought,  as  such  agents,  by  any  reason- 
able and  proper  care,  skill  and  diligence  in  that  behalfj 
have  known  and  seen  that  the  said  iron  and  other 
articles   so  accepted   and    shipped   as   aforesaid,  was 
not  iron  such  as  had  been  purchased  for  plaintiffs  as 
aforesaid,  and  might  have  rejected  and  refused  to  accept 
the  same  on  behalf  of  plaintifis,  and  could  and  might 
and  ought  to  haye  refused  to  pay  the  price  thereof  to 
the  said  H.  Oatway  as  the  seller  thereof,  without  in- 
forming plaintiffs  of  the  premises;   yet  defendants  so 
cardessly  and  negligently,  and  with  so  little  care,  skill 
and  diligence,  behaved  and  conducted  themselves  as 
such  ag^its  of  the  plaintiflb  in  and  about  the  premises, 
that  by  reason  thereof  the  said  iron  shipped  on  board 
of  the  said  ship  was  not  wrought  handpicked  scrap  iron, 
composed  of  nut-iron  &c.,  but  was  iron  of  a  kind  greatly 
inferior  thereto,  and  a  great  portion  of  which  consisted 
of,  &C.,  and  other  similar  worthless  articles,  and  of 
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▼hieh  not  the   principal  part,  but  a  very  amall  part      [i860.] 
only,  to  wit  two  or  three  per  cent,  was  composed  of    ^wilchbh- 
mit  iron  &c.  ;    and  defendants  gave  no  notice  or  in-         ^^'^ 
fixmation  of  the  premises  to  plaintiffs,  and  paid  over  Alixamdm. 
to  the  said  H,  Oaiway  the  price  of  the  said  iron  so 
transmitted  to  them  by  plaintiffs  as  aforesaid  without 
ia  anywise   informing  plaintLSs  of  the  premises ;   by 
leasQii  whereof  the  said  iron  and  other  articles  so 
filiipped  as  aforesaid  were  sent  to  Rotterdam  aforesaid, 
and  from  thence  forwarded  on,  to  wit  &c.,  to  certain 
eostomers  of  plaintiffs,  to  whom  they  had  contracted 
to  sell  a  quantity  of  such  iron  as  was  agreed  to  be 
pmiiased  by  them  firom  the  said  H.  Oatway ;  that 
by  reason  thereof  the  iron  was  rejected  by  the  said 
costomersy  and  was  sold  by  plaintiffs  at  a  loss,  and  that 
they  suffered  damage  in  and  about  the  freight  and 
carriage  of  the  same. 
Fleas.     1.  Non  assumpsit. 

2.  That  plaiutiflh  did  not  agree  to  purchase,  and  did 
not  become  the  purchasers  of,  the  iron  firom  IL  Oatway, 
on  tiie  terms  alleged,  through  or  by  means  of  defend- 
ants as  such  agents  as  in  the  declaration  alleged. 

3.  That  plaintiffs  did  not  employ  defendants  or  trans- 
mit to  them  as  alleged,  nor  did  defendants  accept  the 
oopbyment  as  allied. 

4u  That  defendants  did  not,  as  agents  of  plaintiffs, 
accept  firom  H.  Oatway  or  ship  to  Rotterdam,  in  and 
on  board  a  ship  engaged  or  chartered  by  defendants  for 
fbintiffs,  iron  or  other  articles  as  alleged. 

5.  That  defendants  could  not,  and  might  not,  and 
ought  not,  as  agents  as  aforesaid,  by  using  reasonable 
or  proper  care,  skill  or  diligence  in  that  behalf,  have 
blown  or  seen  that  the  said  iron  and  other  articles  so 
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[I860.]      accepted  and  shipped  were  not  iron  such  as  had  been 

ZwiLCHiH-    purchased  for  plaintiffs  as  aforesaid^  and  could  not  have 

"t?*        rejected  or  refused  to  accept  the  same  on  behalf  of 

Alexahdeb.   plaintiffs,  or  refused   to  pay  the  price  thereof  to  //. 

Oatway  as  the  seller,  without  informing;  plaintiffs  of 

the  premises. 

6.  A  general  denial  of  the  truth  of  any  part  of  the 
breach. 

Issue  was  joined  on  all  the  pleas. 

At  the  trial,  before  Cochbum  C.  J.,  at  the  Sittings  in 
London  after  Michaelmas  Term  1859,  it  appeared  that 
the  defendants,  who  were  merchants  and  shipbrokers 
at  Bristol^  had  acted  therein  as  agents  of  the  plaintiffs^ 
merchants  at  Liverpool^  in  the  shipment  of  iron  to 
Germany.  On  8th  June  1857,  the  defendants  wrote 
to  the  plaintiffs,  stating  that  they  were  '' offered  100 
to  150  tons  of  good  old  scrap  iron  for  immediate  de- 
livery, at  4/,  12^.  6(f.  a  ton,  alongside  a  vessel  /'  and 
inquiring  whether  this  would  suit  the  plaintiffs.  The 
plaintiffs  replied  on  9th  June^  inquiring  the  description 
of  the  scrap  iron,  and  the  freight  to  Rotterdam,  and 
adding,  ''if  you  can  make  us  a  firm  offer,  we  hope  to 
be  able  to  place  the  lot.'' 

On  10th  June  the  defendants  wrote  as  follows : — 
''  Bristol,  June  lOth,  1857. 

''  Dear  Sirs.  We  have  the  offer  of  180  to  200  tons 
of  wrought,  hand  picked  scrap  iron  (composed  prin- 
cipally of  nut-iron,  axles,  tiers,  ships'  bolts,  rails  and 
boiler  plates  &c.),  at  4/.  12s.  6d.  per  ton,  weighed  and 
delivered  alongside  a  vessel  here.  Payment,  cash  on 
handing  bill  of  lading,  and,  as  we  have  until  Saturday^ 
the  13th  instant,  we  are  unable  at  the  moment  to  make 
you  an  offer  of  this  parcel,  cost  and  freight,  although 
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▼e  haye  little  doubt  we  could  procure  freight  for  it 
kence  to  Rotterdam,  at  1I«.  6d.  to  12«.  6d.  per  ton;  and 
in  cue  yon  are  disposed  to  purchase,  we  shall  be  glad 
to  hear  from  you,  if  possible,  by  return  of  post,  or,  at 
any  rate,  on  Satwrday  next,  as  we  must  refuse  or  confirm 
the  offer  on  that  day.  The  quality  of  the  iron  is  that 
which  is  usually  shipped  firom  here  to  Prussia^  Hamburg ^ 
jv. ;  and  awaiting  your  reply,  we  remain  &c. 

(Signed)  M.  J.  F.  if  A.  Alexander/' 
On  the  same  day  the  defendants  wrote  to  the  plain- 
tiffs, stating  that  they  had  an  offer  of  7?le  Victor  to 
load  110  to  120  tons  of  the  iron,  for  Rotterdam,  at  5L  5s. 
per  ton,  cost  and  freight  included. 

On  11th  June  the  plaintiff  wrote  to  the  defendantSi 
ttking  them  to  keep  open  the  offer  until  Monday,  as 
they  had  scarcely  time  to  hear  firom  their  friends  in 
Genuny  whether  they  would  accept  the  iron. 
To  this  the  defendants  replied  as  follows. 

"  Bristol,  June  12M,  1857. 
''Messrs.  E.  Zwilchenbart  if  Co. 

"  Dear  Sirs.     Your  esteemed  favour  of  yesterday 

came  duly  to  hand,  and  we  have  seen  the  party  who 

holds  the  scrap  iron ;  and  although  he  will  not  positively 

land  himself  to  keep  the  offer  of  it  open  imtil  Monday, 

yet  we  have  no  doubt,  if  we  hear  firom  you  by  post  or 

telegraph  on  that  day  accepting  it,  we  shall  be  enabled 

to  dose  the  purchase.     With  respect  to  the  offer  of  the 

Iknuh  vessel  we  have  in  hand  for  Rotterdam,  we  fear 

^  shall  be  unable  to  prevail  on  the  captain  to  wait 

imtil  neit  Monday,  although  our  best  endeavours  shall 

he  used  for  that  purpose.     We  remain  &c. 

''  M.  J.  F.  4-  A.  Alexander.'' 
On  the  13ih  of  June  the  plaintiffs  received  fix)m  their 
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[I860.]      friends  in  Germany  a  tdegram,  of  which  the  following 
ZwiLOHBH-'  i^  &  copy :— ''  Offer  accepted  52.  lOs.,  including  freight 

"^"^         to  Rotterdam^' 
ALBXAHDia.        rpj^g  plaintiflb,  on  June  ISth,  wrote  as  follows. 

''  Liverpool,  \Zth  June  1857. 

'^We  accept  on  terms  named  200  tons,  abont,  of 

scrap  iron.     Victor  would  leave  awkward  quantity  to 

get  off;  should  prefer  larger  vessel  to  take  the  whole  at 

same  freight,  or  less ;  and  we  await  contract.  Yours  &c. 

'•  E.  ZwUchenbart." 
On  the  same  day  the  defendants  wrote :  "  We  had 
this  pleasure  yesterday,  and  have  just  received  your 
message  of  to-day  accepting  the  offer  of  the  180  to  200 
tons  old  iron ;  and  annexed  we  hand  you  a  copy  of  the 
contract.  We  notice  you  will  prefer  a  vessel  to  take 
the  whole  quantity  to  Rotterdam,  and  we  will  do  our 
best  to  accomplish  your  wishes.'^ 

The  sold  note  inclosed  was  in  the  following  form. 
"  Sold  Messrs.  M.  J.  F.  Sf  A.  Alexander,  for  their 
principals,  from  180  to  200  tons'of  wrought,  hand  picked 
scrap  iron,  composed  of  principally  nut  iron,  axles,  tiresj 
ships'  bolts,  nails  and  boiler  plates  &c.,  at  4A  IfU.  6d. 
per  ton,  weighed  and  delivered  alongside  a  vessel  or 
vessels.  Payment,,  cash  on  iron  being  shipped  and 
bills  of  lading  signed  for  same. 

"  Pro.  H.  Oatway  g-  Co.,  W.  Evans." 
On  16th  June  the  plaintiffs  acknowledged  the  receipt 
of  the  contract,  adding  that  they  were  waiting  the  advice 
of  a  charter  to  Rotterdam  for  the  iron.  On  15th  Jum 
the  defendants  wrote  to  say  that  The  Victor  could  not 
be  had,  and  inquired  whether  they  should  ship  the  iron 
by  steamer,  naming  the  rate  of  freight.  This  the 
plaintifis  declined,  stating  that  they  were  in  no  imme- 


BABT 

At.bxaiipbb> 


XXIV.  VICTORIA.  241 

date  Iiany  for  the  shipment^  and  that  the  defendants  [I860.] 
might  look  out  for  a  smtaUe  Teasel  at  a  cheap  freight.  zwii«m- 
Some  fbr&CT  correspondence  then  took  place  about 
duutering  a  resseL  T%e  Sophie  was  offered  and  ac- 
cepted; and  the  diarter  party  was  signed  by  the  captain 
and  the  defisiidanta.  On  18th  June  the  defendants  wrote 
ttfeUowa. 

''The  shipment  of  the  scrap  iron  per  Sophie  being 
dus  day  completed^  we  herewith  enclose  the  bills  of 
lading  and  invoice  of  the  same,  amounting  to  988/.  6^ ., 
fe  which  please  remit  ns  a  cash  draft  in  coarse.  (The 
caigo  per  Sophie  is  considered  a  first  rate  description 
of  scrap  irony 

The  following  is  a  copy  of  the  inroice. 

"In^iee  of  a  cargo  of  old  scrap  iron  purchased  by  order  of  Messrs. 
£  ZftSekenbart  j-  Co.,  of  Liverpool,  and  shipped  for  their  account  and 
ask  per  BtaUtk  sehooner  Sophie.  K  C.  Tomal,  Mr.,  for  Rotterdam. 

£     9,  d. 
"Did  wioa^t  scrap  iron,  weighing  200  tons,  9  cwt.,  at 

je4.12».W.perton 027    1    7 

"ftokengej  per  cent 4  12    8 

£931  14    3 
'^Watebmaasaperintending  loading  of  the  cargo  -      1    4    0 

"Cvstoms  entry  and  incidentals       -  -  -  -      0    7    9 

£933    6    0 
(Signed)  "  £  £  BritAd,  \%th  JtOy  1857. 

«  Messrs.  J,  F.  #  A,  Alexander^ 

On  20th  July  the  plaintiffs  remitted  the  amount  of 
tbe  inYoioe^  less  commission,  which  they  deducted.  The 
tdbwing  is  an  extract  from  their  letter : — 

''We  are  in  receipt  of  your  fiftvour  of  Saturday*9  date 
vith  B.  L.  for  scrap  iron  shipped  per  Sophie,  which, 
however,  we  observe,  is  signed  for  'weight  unknown;' 
ukd,  in  the  event  of  any  deficiency  on  the  other  side,  we 
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[I860.]      Ttiu^i  hold  you  responsible  for  short  weight.    From  your 

ZwiLOHBH-    invoice  we  have  deducted  the  charges  of  half  per  cent 

BART        brokerage,  as  chaiging  such  to  the  buyer  of  metal  is 

Alkzahdkb.   qiiite  contrary  to  usage.    The  seller  invariably  pays  the 

brokerage.      In  settlement  of  your  invoice  we  beg  to 

enclose  a  draft  on  demand  on  Overend,  Gumey  jf  Co.  for 

928/.  I3«.  4cf.,  which  please  acknowledge.'' 

''  E.  Zwilchenbart  ^  Co." 

The  defendants  replied  as  follows  : 

''  M.  J.  F.  ^  A.  Alexander  Sf  Co.  to  E.  Zwikhenbart 
8f  Co.''  Bristol,  2Ist  July,  1857. 

''We  are  duly  favoured  with  your  esteemed  of  yester- 
day^ covering  cash  order  on  Messrs.  Overend,  Gumey  jf 
Co.y  London,  for  928/.  13*.  4rf.,  amount  of  invoice  of 
old  scrap  iron^  shipped  per  Sophie  to  Rotterdam,  less 
4/.  \2s.  Sd.,  our  half  per  cent  brokerage  for  the  purchase 
of  same,  and  we  have  credited  you  accordingly.  We 
noted  your  remarks  with  regard  to  its  not  being  usual 
with  you  for  the  purchaser  of  metals  to  pay  brokerage; 
but,  having  always  received  it  from  our  other  friends, 
and  it  being  quite  customary  here  to  charge  it,  we  did 
not  for  a  moment  anticipate  that  you  would  object  to 
pay  it;  but,  of  course,  as  you  say  it  is  an  unusual  chaise, 
we  must  leave  the  matter  in  the  hands  of  your  good 
selves.  "  Yours  &c. 

(Signed)     "  M.  J.  F.  §•  A.  Alexander. 

On  14th  September  the  plaintiffs  wrote  to  the  de- 
fendants, stating  that  they  had  just  heard  from  Gfermany 
that  the  iron  was  not  such  as  had  been  described,  but 
of  an  almost  worthless  description.  To  this  the  defend- 
ants replied  on  the  next  day,  saying  "  All  we  can  do  in 
the  matter,  as  your  agents,  is  to  give  notice  to  Oatway 
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j*  Co.,  the  sellers^  tliat  you  viU  hold  them  liable  for  all      [i860.] 
)oB8,  damages,  &c-,  that  may  be  incurred  in  consequence    zwiumvn^ 
of  the  iron  (as  is  alleged)  not  proving  to  be  as  described        "^^'^ 
in  the  contract,  a  copy  of  which  we  sent  you  on  the  13th   Al«xa5oi«. 
June"     The  plaintiffs  then  wrote  to  state  that  they 
should  hold  the  defendants  responsible ;  and  the  defend- 
ants replied,  repudiating  any  responsibility  in  the  matter. 
The  defendants  received  no  brokerage  or  remunera- 
tion  from  the  plainti£&  in  the  course  of  the  transaction, 
but  they  received  a  commission  of  1/.  5s,  per  cent  cal- 
eulated   upon   the    invoice    price    of  the   iron,    from 
Oatway,  which  was  paid  by  him  to  the  defendants  by 
thdr  deducting  it  from  the  invoice  price  transmitted 
through  them.     The  defendants  also  received  a  com- 
misnon  of  5L  per  cent,  from  the  owners  of  The  Sophie, 
on  the  charter  fr*eight  of  the  iron  to  Rotterdam,  which 
cominission  was  paid  them  by  the  master. 

At  the  conclusion  of  the  plaintiffs'  case  the  defend- 
ants' counsel  submitted  that  there  was  no  case  to  go  to 
^  jury  in  support  of  the  contract  alleged.  The  Lord 
Chief  Justice  held  that  there  was ;  and  a  verdict  was 
faimd  for  the  plaintiffs,  leave  being  reserved  to  move 
to  enter  a  verdict  for  the  defendants,  if  the  Court  of 
Chieen's  Bench  should  be  of  opinion,  on  the  evidence, 
that  the  case  ought  to  have  been  withdrawn  from  the 
jary. 

Montague  Smith,  in  last  Hilary  Term,  obtained  a  rule 
nisi  accordingly. 

MeUish  and  Crompton  HtUton  shewed  cause  (a).     If 

{a)  Friday,  May  25th,  and  Monday,  May  28th.    Before  Cocl-bum 
C.  J.,  WiffAiman,  Crompton  and  Blatkhum  J  J. 
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[I860.]      the  defendants  were  the  agents  of  the  plaintifb  for  the 
ZwiLOHBH-    purpose  of  accepting  the  iron,  they  are  liable  for  not 
'^'        exercising  due  care  in  accepting  it    Now  the  jury  have 
Alszandbb.    found,  as  a  fact,  that  the  defendants  were  the  plaintiflGB' 
agents  for  that  purpose.     That  finding  was  contistent 
with  the  evidence  furnished  by  the  correspondence  with 
respect  to  the  usual  course  of  dealing  in  transactions  of 
this  kind;   and  the  actual  contract,  created  by  those 
letters,  clearly  made  the  defendants  responsible,  not 
merely  for  the  delivery  and  the  shipping  of  the  iron,  but 
for  its  being  of  the  proper  description  and  quality.  Their 
duties  were,  in  &ct,  to  include  all  that  the  plaintiffs 
would  otherwise  have  had  to  do  Bt  Bristol;  audit  was  in 
consideration  of  the  defendants  doing  this,  that  the 
plaintiffs,  who  would  otherwise  have  had  to  go  to  Bristol 
and  inspect  the  iron  themsdves,  employed  the  defendants. 
ICockbum  C.  J.    The  plaintiffs  might  have  employed 
another  person  to  examine  the  iron,  and  might  have 
employed  the  defendants  merely  for  the  purpose  of  receiv- 
ing and  shipping  it.]    The  inference  is  the  other  way : 
if  the  defendants  were  to  do  all  that  was  to  be  done  at 
Bristol,  the  examination  of  the  iron  would  be  part  of  their 
business.     [  Cockbum  C.  J.    The  defendants  get  no  com- 
mission from  the  pbdntiflb.]     Their  commission  is  from 
the  vendors  upon  the  sale,  and  from  the  owner  of  the 
ship  upon  the  shipment ;  but  the  defendants  are  not  the 
less  retained  for  reward  by  the  plaintiffs ;  the  employ- 
ment which  the  plaintiffs  agree  to  give  the  defendants, 
in  consideration  of  their  agreement  to  receive,  examine, 
and  ship  the  iron,  is  an  employment  for  remuneration, 
though  the  remuneration  produced  by  it  is  paid  by  other 
parties.    Then,  being  so  employed  as  agents,  the  de- 
fendants were  bound  to  examine  the  iron  before  accept- 


T. 

Albxaxpse. 
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iog  and  shipping  it.     They  had  placed  themselves^  as      [I860.] 
the  pkintiffs'  agents,  in  the  position  of  the  plaintiffs  them-    zwilobu- 
selvesy  as  regarded  the  aooeptance  of  the  iron ;  and  they 
▼ere  boimd  to  exercise  that  right,  which  the  plaintiff's 
would  clearly  have  had  and  exercised  if  they  had  been 
acting  for  themselves,  of  examining  the  iron  upon  de- 
lifery,  and  before  any  act  of  dominion  had  been  exer- 
cised over  it  by  them,  so  as  to  be  able  to  reject  it  if  it 
were  not  that  which  was  contracted  for.    The  plaintiffs, 
tiirongh  the  defendant's  want  of  care,  lost  their  power  of 
rgecting.     [CocUifm  C.  J.    That  would  have  happened 
eren  if  they  had  employed  the  defendants  only  to  ship.] 
The  defendants  chose  to  agree,  in  effect,  that  they  would 
take  the  jilaintiffs'  place  for  the  purpose  of  accepting  the 
iron :  they  are  therefore  liable  for  want  of  care  in  ac- 
cepting.    {^Cockbum  C.  J.     You  must  bring  to  their 
knowledge  the  terms  of  the  contract.]     It  is  dear  that 
ihej  had  such  knowledge;  and  that  the  inferiority  of  the 
irtm  was  such  as  they  could  not  have  failed  to  perceive 
cm  inspection.     [They  were  then  stopped  by  the  CSourt.] 

Montague  Smith  and  Karslahe,  contra.     The  contract 

alleged  in  the  declaration  was  not  proved.     The  de- 

feadants  did  not  undertake  to  see  that  the  iron  forwarded 

Iqr  OaJboay  was  of  the  proper  quality.     They  acted,  in 

the  first  instance,  as  brokers  for  the  sale  of  the  iron,  and, 

anhsequently,  as  the  plaintiffs'  agents  in  receiving  and 

forwarding  the  iron  so  sold ;  but  they  did  not  undertake 

to  be  answerable  for  its  quality.     They  had  no  power  to 

»3ect  it;  although  a  reijection  by  them  would,  of  course, 

kare  been  good  if  the  plaintiffi  had  afterwards  ratified  it, 

[Wightman  J.     Were  the  defendants  bound  to  receive 

whatever  Oaiway  chose  to  send  ?    Cockbum  C.  J.   Even 
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[I860.]      ^  what  was  sent  were  such  as  they  knew  that  the  plain- 

ZwxLCHBN-    *^ff®  would  not  have  accepted  ?]    The  defendants  did  not 

■J*'         contract  with  the  plaintifiBs  to  accept  at  alL     The  fallacy 

Albxandbr.    Qf  |.|jg  argument  on  behalf  of  the  plainti&  consists  in 

assuming  that   the  defendants   contracted   to  accept. 

The  retainer  of  the  defendants  by  the  plainti&  was  two 

fold;  one,  as  brokers  between  Oaiway  and  the  plaintiffs, 

for  the  sale  of  the  iron ;  the  other,  as  agents  of  the 

plaintifis,  to  charter  a  ship  and  ship  the  iron :  so  that 

they  were,  after  the  iron  had  been  purchased,  merely  in 

the  position  of  shipping  agents  for  the  plaintiffs,  and 

were  not,  as  such,  bound  to  see  that  the  iron  shipped 

corresponded  with  the  iron  purchased  by  them  in  their 

previous  capacity  of  brokers;  a  relation  which  ended 

upon  the  purchase  of  the  iron. 

Mellish  and  Crampton  Hutton  [called  upon  by  the 
Court.]  There  was  one  continuous  retainer  of  the 
defendants  by  the  plaintiflb.  The  defendants  were 
aware,  from  the  first,  that  the  receiving  and  inspection 
of  the  iron  were  part  of  the  duties  for  the  performance 
of  which  they  were  originally  retained.  The  words 
''  weighed  and  delivered^'  in  the  sold  note,  are  strongly 
in  favour  of  this  inference.  As  to  the  power  to  reject, 
it  is  clear  that  the  defendants  were,  by  the  contract,  to 
represent  the  plaintiffs  at  Bristol  for  all  purposes :  and, 
as  representing  the  plaintiffs,  they  were  not  precluded, 
by  the  mere  receipt  of  the  iron,  from  inspecting  it,  and 
rejecting  it  if  it  was  not  of  the  quality  contracted  for; 
Street  v.  Blay  (a). 

Cur*  adv*  vult. 

(a)  2  B.  #  Ad.  466. 
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CocKBiTBN  C.  J.  now  delivered  the  judgment  of  tlie 
Court. 

The  question  in  this  case  was,  whether  the  defendants, 
merchants  at  Bristol^  who  had  acted  as  brokers  for  the 
plaintifis,  who  are  merchants  at  Liverpool^  as  purchasers, 
as  weQ  as  for  the  seller,  a  merchant  at  Bristol ^  in  the  sale 
rf  a  quantity  of  scrap  iron  of  a  quality  specified  in  the 
oontract,  and  also  as  the  agents  of  the  plaintiffs  in  ship- 
ping the  iron  for  the  continent,  were  liable  to  the  plain- 
tifi  for  accepting  and  shipping  such  iron,  it  being  an 
ascertained  fact  that  the  iron  was  so  far  inferior  in 
quaUty  to  the  description  specified  in  the  contract  as 
that,  if  the  duty  of  seeing  to  its  quality  attached  to  the 
deEendants,  they  had  been  guilty  of  negligence  in 
accepting  it. 

It  appeared  that  the  defendants  had  written  to  the 
plamtiffs  proposing  to  them  to  purchase  the  iron  in 
question,  describing  it  as  of  a  specified  quality.     The 
plainti£5}  answered,  desiring  to  have  an  offer  of  cost 
and  freight  to  Rotterdam.    To  this  the  defendants  replied, 
stating  the  price,  but  also  stating  their  inability  to  make 
an  offer  as  to  fireight,  as  they  had  then  no  ship  available, 
but  expressing  their  conviction  that  they  should  shortiy 
be  able  to  find  a  ship.     Subsequently,  and  before  the 
plamtiffs  had  closed  with  the  offer,  the  defendants  again 
wrote,  proposing  a  ship  for  the  conveyance  of  the  iron. 
The  plaintiffs,  in  answer,  accepted  the  purchase,  but  ob- 
jected to  the  particular  ship,  as  too  small  to  take  the  whole 
cargo;  desiring  the  defendants  to  look  out  for  another. 
Hereupon  the  defendants,  as  agents  for  both  parties, 
entered  into  and   accepted  the  contract  of  sale,  and 
transmitted  the  same  to  the  plaintiffs.     They  afterwards 
^ou  L  s  B.  B.  &  s. 


[I860.] 

ZWTLCHBII- 
BABT 

Alsxaxdbk. 
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[I860.] 

ZWILOHSJI- 
BAET 

Alizajtdbb. 


engaged  a  vessel  to  convey  the  iron,  received  the  same, 
and  caused  it  to  be  shipped ;  assuring  the  plaintifl^  in 
one  of  their  letters,  that  the  cargo  was  considered  a  first 
rate  description  of  scrap  iron.  As  has  been  stated,  the 
iron  turned  out  to  be  of  very  inferior  quality  to  the 
description  specified  in  the  contract ;  and,  the  plaintiffs 
having  sustained  a  serious  loss  in  consequence,  the 
present  action  was  brought :  and,  the  question  is,  whether, 
under  the  circumstances,  the  defendants  are  liable. 

Now  it  cannot  be  contended  that,  as  the  brokers  n^o- 
tiating  the  contract  of  sale  between  the  seller  of  the  iroa 
and  the  plaintifb  as  buyers,  any  responsibility  attached 
to  the  defendants  in  respect  of  the  quality  of  the  article 
sold.  Then,  did  any  such  obligation  attach  upon  their 
employment  by  the  plaintifis  to  ship  the  iron?  It  seems 
dear  that  an  obligation  to  see  to  the  quality  of  goods 
required  to  be  shipped  does  not  necessarily  arise  on  the 
employment  of  a  shipping  agent.  Such  a  duty  may 
exist  from  usage  in  a  particular  department  of  trade ; 
but,  in  the  absence  of  any  such  usage,  it  can  only  arise 
from  the  agreement  of  the  parties.  But  there  was  here 
no  evidence  whatever  of  usage :  and  the  correspondence 
between  the  parties  was  altogether  silent  as  to  any  super- 
vision or  discretion  to  be  exercised  by  the  defendants  in 
accepting  or  rejecting  the  iron. 

It  was  urged  upon  us,  indeed,  that  it  was  contemplated 
between  the  parties,  from  the  beginning,  that  the  iron, 
when  bought,  should  be  shipped  by  the  defendants  for 
the  plaintiffs ;  and  that,  as  the  plaintiffs  were  not  resident 
at  Bristol,  and  had  no  opportunity  of  inspecting  the  iron 
thenlselves,  and  as  the  defendants  were  cognizant  of  the 
terms  of  the  contract,  it  must  be  inferred  that  the 
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nndentanding  was  that  the  defendants  were  to  see  that      [I860.] 

the  inm  was  of  the  quality  contracted  for  before  they    Zwilchbv- 

receif  ed  it  on  aoeount  of  the  plaintiffs.     This  reasoning        ^" 

does  not,  however^  appear  tons  to  be  oondusive.   Though   Alixuidm. 

it  may  possibly  have  been  contemplated  throoghout^ 

betveen  the  parties,  that  the  iron  should  be  shipped  by 

tiie  defendants,  there  was  no  binding  engagement  on 

either  side  to  that  effect;  and  the  plaintiffs,  after  accepting 

the  purchase,  might  have  employed  another  agent  to 

dkip.     So  they  might  themselves  have  proceeded  to  in* 

ipect  and  accept  or  reject  the  iron,  or  have  sent  another 

agent  to  inspect  and  accept  or  reject  it    There  is 

nowhere  in  the  correspondence  any  instruction  to  the 

defendants  to  look  to  the  quality  of  the  iron,  or  authority 

to  them  to  reject  it.     And,  as  we  have  already  pointed 

out,  no  such  duty  or  authority  ought  necessarily  to  be 

impUed  from  the  nature  of  the  employment  as  shipping 

agents ;  more  especially  as,  in  the  present  instance,  the 

defendants  were  to  receive  no  remuneration  from  the 

phintifEi,  their  profit  being  derived  from  commission 

fiom  the  seller  on  the  sale,  and  from  commission  frt>m 

the  shipowner  on  chartering  the  vessel  which  was  to 

oonvejr  the  iron.    It  may  well  have  been  that  the  plaintiffs 

looked  only  to  the  liability  of  the  seller,  who  was  then 

believed  to  be  solvent,  though  he  afterwards  turned  out 

to  be  otherwise.    At  all  events,  we  are  of  opinion  that 

no  obligation,  express  or  implied,  is  made  out  to  render 

the  defendants  liable. 

We  agree  that  the  question  was  properly  one  for  the 
jwrj,  if  there  was  evidence  of  any  engagement. by  the 
defendants  to  see  to  the  quality  of  the  iron  before 
accepting  and  shipping  it ;  but,  leave  having  been  reserved 
to  let  the  verdict  aside  and  enter  a  verdict  for  the 

s  2 
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[1800.]      defendantBy  if  the  Court  should  be  of  opinkm  that  there 

~~ZinLCBn.    ^"^  ^^  eridence  to  be  left  to  the  jury  in  support  of  that 

*^**        posttioD,  we  are  of  opinimi  that  there  was  an  absence  of 

^MSK^Mamm,   such  evidence;  and  consequently  that  the  rule  must  be 

made  absolute. 

Kule  absolute. 


1861.  IN  THE  EXCHEQUER  CHAMBER. 


Thursday,       ZwiLCHENBABT  and  anothcT,  appellants,  against 
Alexander  and  another,  respondents. 

For  margiiiAl  note»  see  ante,  p.  234. 

nPHE  plaintiffs  having  appealed  to   the   Exchequer 
Chamber, 


Mellish  was  now  (a)  heard  for  the  appellants  (plaintiffs 
below).  The  argument  was  substantially  the  same  as 
in  the  Court  below. 

Karslake,  in  the  course  of  his  argument  for  the 
respondents,  was  stopped  by  the  Court. 

Mellish  was  heard  in  reply. 

Pollock  C.  B.  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  should  be  affirmed. 
The  declaration  puts  the  alleged  cause  of  action  as 
arising  upon  a  contract :  but  perhaps  it  will  be  better 
to  consider  it  as  a  question  of  duty.     The  plaintiffs 

(a)  Before  PoUock  C.  B.,  BramwcU  B.,  WiUiams,  WiUes,  ByU$  and 
Ktating  J  J. 
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allege  that  the  defendants  (who^  it  is  to  be  obseired,        igei. 
were  not  to  receive  any  remiineration  from  the  plaintiffs)     zwilchbh- 
lud  a  certain  duty  to  perform  towards  the  plaintifb,  for         ^^' 
the  nonperformanoe  of  which  they  would  be  liable  to  an    Aldahdi«. 
action  for  n^ligence.     The  declaration  states^  in  effect^ 
tiiat  the  defendants^  in  consideration  of  an  advantage 
pitxrored  for  them  by  the  plaintiffs  in  employing  them, 
undertook  to  do  all  that  was  reasonable  for  the  defendants 
to  do  nnder  the  circumstances.     I  do  not  think  it  is  a 
satisfactory  plan  to  leave  the  particular  terms  of  the 
contact  to  be  assumed  from  thist  general  allegation. 
It  is  better  to  state  the  contract  in  detail,  or  to  lay  at 
once  a  breach  of  duty.     But,  further,  I  do  not  think 
there  is  such  combined  consideration  as  is  alleged  in 
the  declaration,  or  one  which  raises  the  alleged  liability 
in  the  defendants.   I  do  not,  however,  rest  my  judgment 
on  that  ground.    At  the  trial  the  question  raised  was, 
vas  it  the  duty  of  the  defendants  to  inspect  the  iron  7 
It  was  urged  that,  although  there  was  no  positive  under- 
taking by  them  to  do  so,  the  duty  to  do  so  necessarily 
arose  out  of  their  relation  to  the  plaintiffs.     Now  the 
defendants  acted  in   a  twofold  capacity;    as  brokers 
between  Oatway  and  the  plaintiffs  for  the  purchase  of 
the  iron,  and  as  agents  of  the  plaintiffs  for  shipping  it. 
For  dieir  services  in  the  first  capacity  they  were  paid 
by  the  vendor;  for  their  services  in  the  second  by  the 
owner  of  the  ship.     How  could  a  duty  arise  in  them, 
in  either  capacity,  to  inspect  the  iron  ?     It  was  argued 
that  there  was,  in  fact,  one  continuous  retainer  of  the 
defendants  by  the  plaintiffs  both  as  brokers  and  shipping 
agents.     But,  even  if  so«  that  which  is  not  a  duty  in 
either  capacity  singly  cannot  become  a  duty  by  the  two 
capacities  being  combined ;  unless  there  be  a  usage  that. 
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1861.       where  {here  is  such  combiiiatioiif  such  duty  arises. 

ZwiumwM^  ^^^  of  usage  there  was  no  evidence  at  all:  and,  in  the 

*^'        abience  of  evidence  to  that  effect,  the  question  whether 

Alxzasoxb.   the  duty  arose  upon  such  combination  could  not  well 

have  been  left  to  the  jury.    Independently,  therefore, 

of  the  declaration,  I  think  that  the  judgment  of  the 

Court  below  should  be  affinned. 

Williams  J.  I  am  of  the  same  opinion :  and  gi?e 
my  judgment,  not  upon  any  point  raised  by  the  plead- 
ings, but  upon  the  question  really  raised  by  the  parties 
at  the  trial.  I  think  there  was  no  evidence  of  such 
obligation  on  the  defendants  as  was  set  up.  I  am  not 
prepared  to  say  that,  in  some  cases,  where  a  party 
undertakes  the  combined  duties  of  broker  and  shipping 
agent,  some  implied  contract  on  his  part  may  not  arise 
which  would  not  arise  where  he  acts  in  either  capacity 
singly.  But  there  was  no  such  combined  retainer  here, 
in  my  opinion* 

WiLLES,  Btlbs  and  Kbatino  JJ.,  and  Bramwbll  B. 
concurred. 

Judgment  afiSrmed. 
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[I860.] 


Robert  Wilbt  against  Thomas  Cbawfobd  and  [aahtrda^, 
John  William  Fenwick. 


ij 


Mmvkani 
CeriifieaUof 


Hie  Merdiant  Shippmg  Act,  1854,  17  &  18  Ttc^.  e.  104.,  enacts  thfti 
"Uie  eer^cftte  of  resutry  shaU  be  used  onlj  for  the  lawful  naTigation 
of  the  ihip,  and  ehau  not  be  subject  to  detention  by  reason  of  any  title, 
Eeo,  duffge,  or  interest  wbatBoever  which  any  owner,  mortgaoee,  or  other 
peRMD  may  hare  or  elaim  to  have  on  or  in  ^e  ship  described  in  such  Jhtionfor 
«tifiat«:  and  if  any  person  whateyez^'  "refuses  on  request  to  deliver  dtUnHon. 
ip  sodk  certificate  when  in  his  possession  or  under  his  oontroul  to  the 
pefistm  far  the  time  being  entitled  to  the  custody  tiiiereof  for  the  purposes 
of  nidi  lawfiil  nsrigation,"  proceedings  may  be  taken  before  a  justiee ; 
"and  imlees  it  is  proTed"  "  that  there  was  reasonable  cause  for  such 
Rftnl,  the  offender  shall  incur  a  penalty  not  exceeding  100^." ;  which, 
ff  anj  part  of  which,  by  sect  524,  the  justice  may,  if  he  thinks  lit, 
&e^  to  be  applied  in  compensating  any  person  for  damage  sustained 
lij  Imn  in  eonseqnence  of  the  wiongral  act 

Held,  hj  the  Court  of  Queen's  Bench, 

1.  That  the  effect  of  sect  50  is  to  make  any  pledge  of  the  eertifieate, 
fe  uj  puzpose  whatever,  though  for  a  good  consideration,  illegal 
ud  TQid;  and,  consequently,  any  detainer  of  a  oerdfloate  so  pledged 
iBegsL 

2.  That,  where  thA  pezson  entitled  to  the  custody  of  the  certifleate 
fer  the  pmpoees  of  navigation  is  also  the  owner  of  the  shi{>,  he  has  a 
light  of  action  against  the  party  so  detaining  the  oertiiicate,  in  addition 
to  his  remedy,  in  the  former  character,  by  a  complaint  before  a  justice. 
And  this,  though  he  be  himself  the  pledger,  and  for  a  good  consideration. 

Judgment  affirmed  in  the  Exchequer  Chamber,  but  with  hesitation. 

3.  Qwre,  by  the  Court  of  Queen's  Bench,  whether  an  action  at  law 
vosld  lie,  bjr  the  party  merely  entitled  to  the  custody,  for  the  detainer 
fiiade  unlawfal  by  the  penal  {4rt  of  the  enactment  If  it  would,  tembU 
that  the  deelaiation  soould,  in  that  case^  aver  absence  of  reasonable 


nPHE  dedaration  stated  that  plainti£F  was  the  owner 
of  a  certain  yessel  called  The  Pacific,  which  was 
tlieii  ready  for  sea^  and  about  to  sail  on  a  foreign 
Tojage,  of  which  defendants  had  notice :  that  plaintiff 
deposited  with  defendants  the  certificate  of  registry, 
which  had  been  granted  accordiag  to  the  statute  in 
sack  case  made,  and  which  was  used  for  the  lawful 
nafigation  of  the  said  Tcssel :  that  she  was  then  about 
to  proceed  to  sea  on  a  foreign  voyage,  and  was  ready, 
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[I860.]  cmd  about  to  sail.  That  defendants,  being  then  in  pos- 
WiLiT  session  of  the  said  certificate  of  registry,  and  plaintiff 
CbawVobd  ^^^  *^®  person  entitled  to  the  custody  of  the  said  cer- 
tificate,  according  to  the  statute  in  such  case  made  and 
provided,  requested  them  to  deliyer  up  the  said  certificate 
for  the  purposes  of  such  lawful  navigation  as  aforesaid : 
yet  defendants  refused  to  deliver  the  said  certificate  up 
to  plaintiff,  being  the  person  for  the  time  being  entitled 
to  the  custody  thereof,  for  the  purposes  of  such  lawful 
navigation  as  aforesaid,  whereby  the  said  vessel  of  plain- 
tiff was  prevented  from  sailing  or  going  to  sea,  and 
plaintiff  was  forced  and  compelled  to  keep  and  detain 
the  said  vessel  in  harbour  until  the  said  certificate  slioidd 
be  delivered  up,  and  the  said  vessel  was  necessarily 
detained  and  prevented  from  going  to  sea  by  reason  of 
defendants'  said  refusal :  and  plaintiff  lost  the  profits 
which  would  and  might  have  accrued  to  him  from  the 
sailing  of  the  said  vessel,  and  was  put  to  expense  in 
paying  wages  of  the  crew  during  such  detention,  and  was 
otherwise  injured. 

Fleas :  1.  Not  guilty.  2.  That  plidntiff  was  not,  at 
the  time  when  be,  entitled  to  the  custody  of  the  said 
certificate  as  alleged.  3.  That  plaintiff  did  not  make 
such  request  as  alleged.     4.  Leave  and  licence. 

Issues  on  all  the  pleas. 

On  the  trial,  before  Blackburn  J.,  at  the  Liverpool 
Spring  Assizes,  1860,  it  appeared  that,  on  1st  April, 
1858,  The  Pacific  was  at  North  Shields,  and  ready  to 
sail  on  a  voyage  to  Spain.  On  that  day  a  Mr.  Ingledew 
made  a  claim  upon  the  plaintiff,  who  was  captain  and 
•  owner  of  The  Pacific,  as  mortgagee  of  another  ship, 
TTie  Isabella,  of  which  the  plaintiff  had  formerly  been 
owner,  and  which  had  been  lost ;  and  they  went  together 
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to  the  oflSoe  of  the  defendants,  who  were  attorneys  at      [1860.1 

North  SMeUs,  and  acted  as  attorneys  for  Ingledew^  for  the       wiuir 

purpose  of  settling  the  matter.    The  defendant  Fenwick  ^- 

threatened  to  arrest  the  plaintiff  unless  he  deposited  the 

certificate  of  registry  of  The  Pacific,  as  a  seci|rit7  against 

his  sailings  and  proposed  that  it  should  be  deposited  for 

ten  days.     The  plaintiff  refused,  saying  that  he  was  ready 

fa  aea,  but  that,  as  the  weather  looked  adverse,  he 

ilioald  not  object  to  deposit  it  till  the  5th  April,  think* 

ing;,  as  he  swore  at  the  trial,  that  there  was  no  chance 

of  getting  to  sea  before  then.    On  3d  April  the  wind 

changed,  and  the  plaintiff,  finding  that  he  could  get  to 

sea,  then  demanded  the  registry  from  the  defendants, 

vhich  they  refused  to  give  up  until  the  5th  April,  when 

they  gave  it  back  to  the  plaintiff.     By  that  time  the 

vind  had  changed,  and  plaintiff  was  prevented  from 

grangto  sea. 

The  defendants'  counsel  objected  that  sect  60  of  The 
Merchant  Shipping  Act,  1854, 17  &  18  Fid.  c.  104.,  did 
not  apply  to  the  case  of  the  plaintiff;  who,  as  owner,  had 
a  right  to  divest  himself  of  the  custody  of  the  certificate, 
and  could  not  afterwards  demand  it  back  in  his  character 
of  captain,  as  being  entitled  to  it  for  the  purposes  of  navi- 
gation. The  plaintiff's  counsel  contended  that,  as  the 
deposit  was  made  without  consideration,  the  plaintiff 
was  entitled,  under  the  Act,  to  demand  the  certificate, 
and  that  an  action  at  law  lay  for  the  refusal  of  the 
defendants  to  give  it  up. 

A  verdict  was  taken  for  the  defendants,  with  leave  to 
move  to  enter  a  verdict  for  the  plaintiff  for  82/.,  the 
admitted  amount  of  damages  caused  to  the  plaintiff  by    • 
the  detention. 
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[I860.]  Brett,  in  last  Easter  Term,  obtained  a  rale  Niei 

WiMT       *®  enter  the  yerdict  for  the  plaintiff  for  that  amount, 

CaAWfOKD.  ^^  ^^  ground  that  the  detention  of  the  register  by  the 
defendants  was  unlawful  by  virtue  of  sect.  50  of  The 
Merchant  Sapping  Act,  1854,  and  that  the  plaintiff  was 
damaged  by  reason  of  such  unlawfdl  act,  and  was  there- 
fore entitled  to  maintain  tins  action. 

Manisty  also  obtained  a  cross  rule,  on  behalf  of  the  de- 
f<mdant8,  to  arrest  the  judgment  (if  the  other  mle  should 
be  made  absolute),  on  the  ground  that  the  declaration 
was  bad  in  law,  and  did  not  disclose  any  cause  of  action. 

Maniity  and  T.  Janes  (Northern  Circuit)  shewed 
cause  (a).  The  declaration  is  founded  on  sect.  50  of 
The  Merchant  Shipping  Act,  1854, 17  &  18  Vict.  c.  104, 
which  enacts  that  '*  the  certificate  of  registry  shall  be 
used  only  for  the  lawful  navigation  of  the  ship,  and  shall 
not  be  subject  to  detention  by  reason  of  any  title,  lien, 
charge,  or  interest  whatsoever  which  any  owner,  mort- 
gagee, or  other  person  may  have  or  claim  to  have  on  or 
in  the  ship  described  in  such  certificate ;  and  if  any 
person  whatever,  whether  interested  or  not  in  the  ship, 
refuses  on  request  to  deliver  up  such  certificate  when 
in  his  possession  or  under  his  control  to  the  person  for 
the  time  being  entitled  to  the  custody  thereof  for  the 
purposes  of  such  lawAil  navigation  as  aforesaid,  or  to 
any  r^istrar,  officer  of  the  customs,  or  other  person 
legally  entitled  to  require  such  deUvery,  it  shall  be  law- 
ful for  any  justice,  by  warrant  under  his  hand  and  seal, 
or  for  any  Court  capable  of  taking  cognizance  of  such 
matter,  to  cause  the  person  so  refusing  to  appear  before 
(a)  Saturday,  June  16th.    Before  OtomptoH,  Bttt  and  Blmethmi  J  J. 
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him  and  to  be  examined  touching  sach  refosal;  and  [1880.] 
unless  it  is  pTOTed  to  the  satisiBction  of  snch  justioe  or  Wiut 
Court  that  there  was  reasonable  canse  for  such  refusal  cs^^u. 
&»  dEoider  alhall  incor  a  penalty  not  exceeding  one 
hmdred  pounds ;  but  if  it  is  made  to  appear  to  such 
jutioe  or  CSonrt  that  the  certificate  is  lost,  the  party 
complained  of  shall  be  dischazged,  and  such  justice  or 
Ooort  shall  thereupon  certify  that  the  certificate  of  re- 
pArj  is  lost.''  Now,  first  (as  to  the  cross  rule),  even 
if  the  plidntiff  have  any  remedy,  it  is  not  by  an  action 
st  hew.  Sect.  50  gives  to  justices,  or  to  any  Court  of 
competent  jurisdiction,  power  to  deal  summarily  with 
die  dispute,  and  to  inflict  a  penalty,  which,  by  sect.  524, 
they  may  direct  to  be  applied  by  way  of  compensation 
for  the  damages  sustained  by  the  party  complaining. 
The  general  rule  is  that,  when  a  statute  provides  com* 
pensation,  the  statutory  remedy  is  not  cumulative,  but 
ii  given  in  substitution  for  the  ordinary  remedy  by  ac- 
tion. In  Bawen  v.  Fax  (a),  where  the  question  turned 
upon  the  construction  of  the  corresponding  section  in 
the  old  Register  Act,  4  O.  4.  c.  41.  s.  25.,  Lord  Ten- 
terden  C.  J.  says  ''  It  may  be  a  question  whether,  upon 
the  true  construction  of  this  statute,  a  party  can  be  said 
w^klfy  to  detain  a  ship's  register,  if  he  does  so  by 
reason  of  a  lien  npon  it.  Assuming  the  right  construc- 
tioa  to  be  that  the  detention  would  be  wilful,  notwith- 
standing the  lien,  it  does  not  follow  that  this  action  of 
trover  was  maintainable,  being  founded  on  the  com- 
mon law;  for  by  that  law  a  party  cannot  reclaim  a 
thing  pledged  without  paying  all  that  is  due  upon  the 
aoeonnt  for  which  it  was  pledged.  If  the  plaintiiF 
intended  to  avail  himself  of  the  right  given  by  the 
(«)  10  S.  i  C.  41. 
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[I860.]  statute,  he  should  hare  pursued  the  course  pointed  out 
WiLBT  ^y  *^®  statute."  [Blackburn  J.  The  language  of  stat. 
CaAwfoM.  4>  G.  4$,  c  4,1.  s.  25.  is  different  firom  that  of  stat.  17  fc  18 
VicL  c  104  s.  50.  Cramptan  J.  Suppose  the  damages 
sustained  in  consequence  of  the  detention  of  the  cer- 
tificate are  more  than  100£,  which  is  the  extent  of  the 
penalty  which  can  be  inflicted  under  the  statute:  is 
not  the  injured  party,  in  such  a  case,  entitled  to  bring 
an  action?]  Secondly,  the  plaintiff  is  not  the  ''person 
for  the  time  being  entitled  to  the  custody"  of  the  cer- 
tificate "  for  the  purposes  of"  "  lawful  navigation." 
After  he  had  pledged  the  certificate,  he  was  not  entitled 
to  the  custody  of  it  at  all.  Being  master  as  wcU  as 
owner,  the  right  to  the  custody  of  the  certificate  for  the 
purposes  of  lawful  navigation  was  in  him  in  the  first 
instance :  that  appears  from  Arkk  v.  Henzell  (a) :  but,  in 
that  combined  capacity  he  had  the  right  to  divest  himself 
of  his  possession  of  the  certificate,  if  he  chose.  [Cromp- 
tan  J.  The  "lien"  on  the  ship,  which  sect.  50  provides 
shall  not  justify  the  detention  of  the  certificate,  may 
mean  a  lien  arising  out  of  the  claims  of  part  owners. 
Here  the  lien,  if  there  be  one,  is  a  lien  on  the  certificate 
only,  created  by  the  deposit.]  That  is  so :  the  ship  itself 
is  not  charged  at  all.  Sect  50  was  intended  to  apply 
only  to  disputes  between  part  owners  or  mortgagees, 
and  to  prevent  any  one  of  them  from  enforcing  his  claim 
in  respect  of  the  ship,  adversely  to  the  others,  by  gaining 
possession  of  and  detaining  the  certificate. 

Further,  the  declaration  alleges,  not  a  detention  of 
the  certificate  without  reasonable  cause,  but  an  absolute 
refusal :  so  that  it  gives  the  defendants  no  opportunity 
of  sotting  up  a  lawful  cause  of  detention. 
(a)  SK^B,  628. 
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Brdty  contra.  Sect.  50  of  stat  17  &  18  Viet  c.  104.  [1800.] 
has  been  substituted  for  sect.  28  of  stat.  8  &  9  Vict.  Wil^t 
t,  89.,  which  enacted  that  a  bond  should  be  given  to  caAwtoBD. 
the  Crown  by  the  master  and  owner^  or  the  master  and 
a  certain  number  of  the  part  owners,  with  a  condition 
that  the  certificate  should  ''  not  be  sold,  lent,  or  other- 
vke  disposed  of  to  any  person  or  persons  whatsoever/' 
and  should  be  "  solely  made  use  of  for  the  service  of 
the  ship.''  [^BlaeUmm  J.  Sect.  80  of  that  Act  seems 
to  be  the  section  corresponding  with  sect.  60  of  stat. 
17&18  VicL  c  104w]  Sect.  50  combines  some  of  the 
provisions  of  both  sections  of  the  earlier  Act ;  and,  con- 
atndng  one  Act  by  the  other,  it  is  clear  that  sect.  60  was 
not  intended  to  apply  merely  to  disputes  between  part 
owners  or  mortgagees,  but,  for  the  purpose  of  protecting 
shippers  and  merchants,  and  the  public  generally,  to 
preient  the  sailing  of  the  ship  from  being  delayed  by 
the  detention  of  the  certificate  in  respect  of  any  claim 
or  lien  whatever.  The  defendants,  therefore,  bad  no 
rig^t  to  detain  the  certificate.  As  to  the  objection  that 
the  only  remedy  is  by  a  proceeding  before  a  justice,  it  is 
dear,  as  has  been  suggested  by  the  Court,  that  the 
damages  arising  firom  the  detention  may  be  much 
greater  than  the  penalty  which,  under  sects.  60.  524., 
the  justices  may  inflict  and  appropriate  by  way  of 
compensation.  [HiU,  J.  Sect.  624  seems  intended  to 
provide  for  all  loss.]  As  to  the  objection  that  the 
declaration  does  not  allege  that  the  detention  was 
vithont  reasonable  cause,  such  allegation  is  not  neces- 
sary in  a  declaration  at  common  law,  though  it  would 
be  necessary  to  prove  the  fact  in  proceedings  before 
justices.  Bat  the  certificate  here  was  not  detained  for 
reasonable  cause,  inasmuch  as  the  only  cause  of  detention 
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[1860.]  ^^  ^P  ^7  ^^  defendants  was  a  deposit  by  the  plaintiff, 
ViL«T  ^hich  the  Act  expressly  provides  is  in  no  case  to  justify 
the  withholding  of  the  certificate  firom  the  person  who 
is  entitled  to  its  costody  for  the  purposes  of  lawful 
navigation;  which  the  plaintiff,  as  captain  and  owner, 
clearly  was. 

Cur.  adv.  vulL 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court. 

The  question  arising  in  the  first  rule  in  this  case  is 
whether  the  plaintiff,  upon  the  evidence  at  the  trial,  was 
the  person  for  the  time  being  entitled  to  the  custody  of 
the  certificate  of  registry. 

This  depends  upon  the  construction  of  sect.  60  of 
The  Merchant  Shipping  Act,  1854.  It  appeared  that 
the  plaintiff  had,  for  what  seemed  to  us,  when  the  rule 
was  obtained,  a  sufficient  consideration,  pledged  or 
deposited  the  certificate  until  the  Monday  after  the  day 
when  the  pledge  or  deposit  was  made,  with  a  view  of 
securing  to  the  defendants  that  the  ship  should  not  sail 
until  that  time.  On  the  Saturday  preceding  the 
Monday,  the  wind  having  changed,  the  plaintiff  was 
desirous  of  sailing,  and  applied  to  the  defendants  for  the 
certificate.  Apart  from  the  provisions  of  the  statute,  the 
defendants  would  have  had  a  right  to  hold  the  certificate 
until  the  Monday,  and  the  plaintiff  would  not  have  been 
entitled  to  the  possession  thereof  as  against  the  defendants 
claiming  to  hold  under  the  deposit  The  plaintiff,  how- 
ever, contends  that,  according  to  the  provisions  of  the 
sect.  50  of  the  above  statute,  any  such  pledge  or  deposit 
is  forbidden  and  void,  and  can  confer  no  right  to  the 
pledgee  to  hold  it,  nor  at  all  interfere  with  the  right  of 


XXIV.   VICTORIA. 


261 


possession  in  the  plaintiff^  as  master  and  o^mer,  for  the 
purposes  of  navigation. 

The  proTiao  in  the  recent  statute  in  question  differs 
considerably  firom  prior  enactments.     Stat.  4  Cr.  4  c  41. 
1.25.,  after  reciting  that  it  is  not  proper  that  any  person, 
under  any  pretence,  should  detain  the  certificate  of 
registry  of  any  ship  or  vessel,  or  hold  the  same  for  any 
purpose  other  than  the  lawful  use  and  navigation  of  the 
Tessd,  imposes  a  penalty  on  the  person  wilfully  detaining 
the  certificate  of  re^try.    On  this  statute  the  Court  of 
King's  Bench,  in  the  case  of  Bowen  v.  Fox  (a),  held  that 
the  pledge  of  the  certificate  gave  a  lien  sufficient  to 
defieat  an  action  of  trover :  and  they  observed  that,  if  the 
phuatiff  intended  to  avail  himself  of  the  right  given  by  the 
statute,  he  should  have  pursued  the  course  pointed  out  by 
ihe  statute;  and  they  accordingly  refused  a  rule  to  shew 
csnse  why  the  verdict  for  the  defendants  should  not  be 
set  aside.    By  sect.  19  of  this  statute,  4  (7.  4,  c.  41.,  the 
bond  to  be  given  to  the  Crown  is  to  be  conditioned  that 
tbe  certificate  shall  not  be  sold,  lent,  or  otherwise  disposed  of, 
but  soldy  made  use  of  for  the  service  of  the  ship;  and 
similar  enactments  to  those  in  stat.  4  G.  4.  c.  41.  are 
eontained  in  other  statutes,  and  were  continued  by  stat. 
8  &  9  Viet  c.  89.  These  provisions,  however,  have  now  been 
abolished  by  stat.  17  &  18  VkL  c.  120. ;  and  very  diffe- 
rent language  is  used  in  sect  50  of  The  Merchant  Ship- 
ping Act,  1854.     By  that  section,  instead  of  a  recital  of 
the  propriety  of  the  certificate  being  used  for  the  pur- 
pose of  navigation  only,  it  is  directly  enacted  that  the 
certificate  of  registry  shall  be  used  only  for  the  lawful 
navigation  of  the  ship.     And  the  plaintiff  contends  that 
this  enactment  makes  it  unlawful  to  use  it  by  way  of 
iMge. 

(a)  10  B.  #  C.  41. 


[I860.] 

WiLBT 
T. 

GaAwroan. 
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[I860.]  It  was  said^  on  the  part  of  the  defendants^  that 

^,j^„       the  following  words,   "  and  shall    not  be  subject  to 
Crawford     detention  by  reason  of  any  title,  lien,  charge,  or  interest 
whatsoever  which  any  owner,  mortgagee,  or  other  person 
may  have  or  claim  to  have  on  or  in  the  ship  described 
in  such  certificate,^'  restrict  and  limit  the  operation  of  the 
first  part  of  the  section,  and  confine  its  operation  to  the 
case  of  a  lien  or  interest  in  the  ship,  so  as  to  prevent  any 
part  owner  or  mortgagee  or  pledgee,  by  way  of  bottomry 
or  otherwise,  claiming  any  right  to  detain  the  certificate. 
We  do  not,  however,  think  that  this  is  the  true  construc- 
tion of  the  clause.     The  section  seems  to  consist  of  three 
parts ;  by  the  first  of  which  the  dealing  with  the  certifi- 
cate for  any  other  purpose  than  the  navigation  of  the 
ship  is  expressly  forbidden.    By  the  second  branch  the 
certificate  is  made  not  subject  to  detention  by  reason  of 
any  claim  on  the  ship ;  probably  to  prevent  any  squabble 
amongst  part  owners  or  mortgaged  hindering  the  navi- 
gation of  the  vessel.    The  first  seems  aimed  at  what  the 
former  statutes  recited  as  improper,  namely,  the  use  for 
other  purposes  than  the  navigation,  which  must,  we  think, 
include  a  sale  or  pledge.     And,  whilst  the  former  statutes 
seem  to  have  made  it  a  forfeiture  of  the  bond,  the  present 
section   seems  to  have    forbidden  such  improper  use 
altogether.     The  first  branch  providing  against  a  sale  or 
pledge  of  the  certificate,  the  second  seemed  necessary  to 
prevent  any  right  to  detain  by  reason  of  any  daim, 
interest  or  lien  in  the  ship  itself.     And  the  third  part  of 
the  section  makes  a  party  detaining,  in  some  cases, 
namely,  those  without  reasonable  cause  for  the  refusal, 
liable  to  a  penalty.     If,  then,  the  first  part  of  the  dause, 
as  we  think,  forbids  the  pledging  the  certificate,  by  enact- 
ing that  it  shall  not  be  used  for  any  other  purpose  than  the 
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navigation,  it  follows  that  such  pledge  is  illegal  and  void,       [I860.] 
and  gives  no  ngbt  to  detain ;   and   consequently  the        Wilet 
plaintiff,  who,  on  the  evidence,  was  both  master  and     crawfobd. 
ovner,  was  the  person  entitled  to  the  possession  as 
alleged  in  the  declaration  and  traversed  in  the  only  plea 
now  in  question :  and  the  plaintiff  therefore  is  entitled 
to  hare  the  rule  for  entering  the  verdict  for  him  on  this 
plea  made  absolute. 

Hie  second  rule  before  us  was  to  shew  cause  why  the 

jndgmoit  should  not  be  arrested  on  the  ground  of  the 

dedaration  shewing  no  good  cause  of  action.     This  rule 

▼as  granted  on  the  application  of  the  defendants'  counsel, 

flot  on  any  technical  ground  of  special  pleading,  but  to 

present  lus  being  shut  out  firom  any  real  defence  he 

mig^thave  on  the  construction  of  the  statute,  if  it  should 

>#ear  that  such  defence  arose  rather  on  the  record 

than  on  the  evidence.    The  plaintiff  contended  that  the 

dechrttion  was  good,  as  shewing  a  wrongful  act  in 

contzavention  and  disobedience  of  the  statute,  and  a 

damage  arising  therefrom  to  the  plaintiff:   and  it  was, 

^Hsoodly,  put  as  a  right  of  action   arising  from  the 

detention  of  the  property  to  which  the  plaintiff  was 

entitled,  and  which  the  defendants  detained  from  him  to 

lus  damage,  under  a  pledge  rendered  invalid  by  the 

statute. 

If  the  question  were,  whether  the  plaintiff  could 
recover  for  the  act  of  detainer  made  unlawful  by  the 
penal  part  of  the  enactment,  the  declaration  would  seem 
to  require  an  averment  that  the  detainer  was  without 
lavfnl  excuse ;  and  there  would  also  be  some  doubt  as  to 
wheflicr  the  remedy  for  the  statutory  vrrong  should  not 
^  pursued  according  to  the  mode  pointed  out  by  the 
statute,  or  whether  the  case  might  not  fall  within  the 
vol.  I.  T  E.   B.  &  s. 
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[trinity  vacation.] 


[I860.] 

WlLKT 
V. 

Crawfokd. 


principle  o{  Mayor  of  Lichfield  v.  Simpson  (a):  in  fav" 
of  which  latter  view  it  might  be  urged  that  in  this  c 
the  damages  may  be  greatly  beyond  any  remedy  wb 
the  party  grieved  could  obtain  under  the  penal  pari 
the  clause. 

Assuming,  however^  that  we  are  right  in  our  consti 
tion  of  the  statute,  we  thuik  that  there  waa^  on  the  fi 
disclosed  at  the  trial,  a  clear  right  of  action,  by  reasoi 
the  right  of  property  and  possession  l>eing  in  the  plain 
and  by  the  wrongful  detainer  occasioning  the  dami 
It  seems  to  us  that,  the  plaintiff  being  entitled  to 
certificate,  and  the  pledge  of  the  certificate  being  iUi 
and  null,  the  detainer  thereof  from  the  plaintiff  after 
demanding  its  return  for  the  purposes  of  navigation, 
the  damage  to  him  arising  therefrom,  constitute  a  a 
of  action.  It  may  possibly  be  that  the  conversion 
detainer  should  have  been  stated  more  expressly : 
this  fault,  if  there  be  any^  would  be  amended  by  a 
words  which  we  should  give  liberty  to  insert  if  it  bee 
necessary. 

Tlie  rule  for  arresting  the  judgment  will  therefor 
discharged. 

Rule  for  entering   the   verdict    for 
plaintiff  made  absolute. 

Rule  for   arresting    the    judgment 
charged. 

(a)  6  Q.  mm 
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1861. 


IN  THE  EXCECEQUER  CHAMBER. 
BoBBBT  Wiley  against  Thobias  Cbawi'Obd  and  ^w*?'. 

AToy  10th. 

John  William  Fbnwick. 

For  mATginal  note,  see  antd,  p.  253. 

THE  defendants   having   appealed   from  the  above 
dedsion, 
hi  last  Hoary  Vacation  (a), 

T.  Jmn  (Northern  drcnit)  was  heard  for  the  appel- 

hnts.    The  pUuntiff  could  not  avoid  the  pledge  of  the 

certificate  which  he  had  himaelf  made  for  good  con- 

ndention.    It  was  held,  by  the  Ck)urt  below,  that  the 

enactment  of  sect.  50  of  stat  17  &  18  Vid.  c.  104.  was 

akolnte  and  imperative,  and  rendered  void  any  pledge 

or  deposit  whatever  of  the  certificate,  whether  for  good 

ooDtideration   or   not;   and  that  the  plaintiff,  being 

eatidcd  to  the  custody  of  it,  had  a  right  to  demand  it 

from  the  defendants,  and  to  bring  an  action  upon  their 

Rfbnl  to  give  it  up.     But  the  detention  which   the 

I^gidatore  intended  to  make  unlawful  by  sect.  50  was  a 

defceation,  without  reasonable  cause,  to  the  prejudice 

of  the  party  entitled  to  the  custody.     That  there  must 

be  a  want  of  reasonable  cause  is  shewn  by  the  third 

member  of  the  section,  which  requires  such  want  of 

reasonable  cause  to  be  shewn  to  the  justices :  that  the 

detention  must  be  to  the  prejudice  of  the  party  entitled 

(<)  WtiaumUiy,  Fdfruary  GUi.    Before  WiOiam*,  Witter,  B^  and 
JCHrf%  JJ.,  Bramwell  and  Chanmll  BB. 

T    2 
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to  the  custody  is  shewn  by  the  second  member  of  t 
section^  which  treats  only  of  a  refusal  to  the  party 
entitled.  Now,  first,  the  plaintiff  is  not  the  pera 
''for  the  time  being  entitled  to  the  custody"  of  t 
certificate  "for  the  purposes  oV  ''lawful  navigatioi 
He  was  entitled  to  the  custody  in  the  first  instance, 
being  captain  and  owner.  But,  if  he  chooses  to  wai 
that  right,  and  to  deposit  it  for  a  good  eonsideratic 
he  is  no  longer  entitled  to  the  custody,  tuitil  he  ha^  p^ 
what  is  due  upon  the  accouut  iti  respect  of  which  it  ^ 
pledged.  Sect.  50  was  intended  to  prevent  injury 
commerce  from  disputes  between  part  owners  or  mo 
gagees,  and  a  pledging  of  the  certificate  to,  or  a  detcuti 
of  it  by,  any  one  of  them  on  account  of  mm^  claim 
lien  upon  the  ship.  Where  tliere  is  no  division 
interest,  as  in  the  present  case,  the  deposit  of  the  a 
tificate,  and  its  detention  in  respect  of  a  lien,  does  i 
work  the  mischief  to  prevent  iivliich  the  section  ^\ 
framed.  In  Clarke  v.  Batien  {a),  which  turned  up 
the  construction  of  the  earlier  Ship  Registry  Act,  8  k 
Vict.  c.  89.,  Vice  Chancellor  Wood^  in  giving  judgmei 
cites  Dowen  v.  Fox  (b\  and  says  that  that  case  '"  eata 
lishes  that  such  a  species  of  property  may  be  confcrr 
in  a  certificate  of  a  ship^s  registry^  deposited  by  way 
security  for  advances  of  money  for  the  use  of  the  ahi 
as  to  prevent  the  owner  of  the  ship  from  demandii 
back  the  certificate  till  the  money  is  repaid.  Such 
lien  is  not  inconsistent  witli  the  policy  of  the  Sli 
Registry  Act.''  Secondly,  the  circumstances  und 
which  the  deposit  of  the  certificate  was  made  m  tl 
present  case  frimished  a  reasonable  cause  for  the  refus 
by  the  defendants  to  deliver  it  up  to  the  plaintiff*    Bi 

(a)  \K,^J.  242.  (A)  10  E.  4^  C.  ii. 
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fbrdier,  the  declaration,  as  framed,  at  all  events  shews        igQi. 

no  cause  of  action  on  the  face  of  it.     It  alleges  that  the       wilby 

ddimdants  refused  contrary  to  the  form  of  the  statute    ^^^ Jyo^^^ 

m  that  case  made.     It  ought  to  have  also  alleged  that 

tbey  refused  without  reasonable  cause.     And  even  if  an 

amendment  were  made,  as  was  suggested  by  the  Ck)urt 

bdow,  by  adding  an  allegation  of  absence  of  reasonable 

cauK,  the  defendants  would  still  be  entitled  to  judgment, 

as  the  ayeriQent,  even  so  altered,  was  not  proved  in  £act  at 

thetriaL  imiksJ.  I  think  that  the  Court  below  intended 

to  suggest,  by  way  of  amendment,  only  a  more  direct 

aTerment  of  conversion.]     There  was  no  evidence  at 

all  of  conversion;  and  abundant  evidence  of  reasonable 

caose  for  the  detainer.    The  detainer  was  the  alleged 

came  of  action :  an  averment  of  conversion  would  have 

altered  the  cause  of  action.     [Wtlks  J.     In  Warlow  v. 

BanitoH  (a),  where  on  appeal  to  this  Court  from  the 

jadgment  of  the  Court  of  Queen's  Bench,  in  favour 

of  the  defendant,  we  considered  that  as,  on  the  facts 

of  the  case,  though  not  upon  the  pleadings  as  they 

stood,  the  plaintiff  was  entitled  to  recover,  the  dedara- 

tion  might  be  amended  so  as  to  meet  our  view.     Wil" 

luani  J.    We  are  all  of  opinion  that  the  only  question 

io  this  case  is,  whether  the  plaintiff  was  entitled  to  the 

clutody  of  the  certificate,  within  the  meaning  of  the 

statute.] 

Brett,  contriL  The  plaintiff,  as  captain,  was  entitled 
to  the  custody  of  the  certificate  for  the  purposes  of  navi- 
gation. The  ship  cannot  clear  out  unless  the  papers, 
which  include  the  certificate  of  registry,  are  produced 
by  the  master  to  the  custom  house  officer.     [  Williams  J. 
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Might  not  the  prohibitioDj  in  this  Act  and  in  the  earlief 
Acts,  of  the  use  of  the  certificate  for  anything  but  the 
lawful  navigation  of  the  ship,  mean  a  proliibition  of  its 
being  used  for  the  navigation  of  any  other  ship?]     It 
would  hardly  be  possible  so  to  use  it^  looking  at  ihe 
contents  of  the  certificate*     The  object  of  tlie  probibi- 
tion,  which  is  unqualified  in  any  way,  was  to  prevent 
navigation  being  hindered,  and  the  interests  of  the  pub- 
lic damaged^  by  any  detention  whatever  of  the  certificate 
which  would  prevent  the  eliip  from  sailing.     And  tlus 
was  the  policy  of  the  earlier  statutes,  which  stat*  17  &  18 
Vict.  c.  104.  was  passed  to  *'  amend  and  consohdata*' 
But  in  those  Acts,  4  C4.  c.  4L  s,  19.,  6  G,  4.  e.  110. 
s.  21.,  3  &  4  fT.  4.  c.  55.  *.  20.  and  8  &  9  VlcL  e.  89. 
*.  23.,  that  policy  was  carried  out  by  an  enactment  that 
the  master  and  owners  should  give  a  bond  to  the  CrowDi 
conditioned  that  the  certificate  ahonld  not  be  sold,  lent, 
or  otherwise  disposed  of,  but  made  use  of  solely  for  the 
service  of  the  ship.      Sect,   50  of  stat.   17  &  18  Vict 
e.  104.  gives  two  remedies  for  the  detention  of  the  cer- 
tificate :  first,  by  implication,  an  action  at  law  i  secondly, 
in  express  words,  a  complaint  before  justices,  if  the  cer- 
tificate be  detained  without   reasonable  cause,     [HH- 
Hams  J.     That  construction  does  not  accord  with  tbal 
put  upon  the  earlier  Act,  8  &  9  Viet,  c,  89,,  by  Vict 
Chancellor  Wood  in  Clarke  v.  Batters  {a),  and  which  hi 
seems  to  rest  upon  the  deci^sion  in  Boicen  v.  Fox  {p)  ai 
to  the  construction  of  stat  4.  (7,  4.  fr.  41.  $,  25.]     It  i 
difiicult  to  reconcile  that  construction  with  the  provisicw 
as  to  the  bond.     [WUliams  J.     Stat.  8  &  9  Viet,  c.  8S 
*.  30.  recites  that  "it  is  not  proper  that  any  person 
under  any  pretence  whatever/'  shoidd  detain  tlie  certiii 
(a)  1  K.  4'  J.  242.  (A)  10  B.  dt  C  4L 
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ate,  or  hold  it  "  for  any  pnrpose  other  than  the  lawful        I86I. 

use  and  naTigation  of  the  ship/'   yet  the  remedy  for       wilet 

the  detention  is  given  only  when  it  is  mlJuL    The  same 

oisenration  applies  to  stat  4  G.  4.  c.  41.  s.  25.]     It  is 

probable  that  sect.  50  of  stat.  17  &  18  Vkt.  c.  104. 

was  framed  to  meet  the  decision  in  Bawen  t.  Fax  (a), 

which  shewed  that  the  enactment  did  not  carry  out  the 

policy  intimated  by  the  recital.     The  words^  in  sect.  50, 

"unless  it  is  proved  to  the  satisfaction  of  such  justice  or 

Court  that  there  was  reasonable  cause  for  snch  refusal,'' 

apply  only  to  the  case  of  proceedings  before  justices  &c. 

But,  if  the  defendants  contend  that  those  words  can  be 

imported  into  the  earlier  part  of  the  section,  so  that  it 

is  necessary,  in  an  action  at  law,  to  shew  absence  of 

reasonable  canse,  they  ought  to  have  gone  to  the  jury. 

\Wtaiams  J.     Sect.  52,  which  makes  it  a  misdemeanor 

in  the  master  or  owner  to  use,  or  attempt  to  use^  for  the 

navigation  of  the  ship  **  a  certificate  of  registry  not 

legally  granted  in  respect  of  snch  ship,"  seems  to  favour 

tbe  view  which  I  suggested,  that  the  condition  in  the 

bond,  imder  the  earlier  statutes,  was  intended  to  prevent 

the  certificate  being  used  for  any  other  ship  than  that 

for  which  it  was  granted.] 

T.  /ones,  in  reply.  In  Clarke  v.  Batten  {p)  the  party 
depositing  the  certificate  was  sole  owner :  and,  looking 
at  that  fact.  Vice  Chancellor  Wood  must  be  taken  to 
hanre  laid  down  only  this,  that  stat.  8  &  9  Vict.  c.  89. 
did  not  prohibit  the  sole  owner  of  a  ship  creating  a 
charge  on  it  by  depositing  the  certificate.  That  decision 
(independently  of  the  fact  that  it  did  not  turn  upon  the 

(«)  10  B.  #  a  41.  (6)  IK.  f  J.  242, 
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1801.  constnictioo  of  the  statute  now  in  question)  iloea  i 
WiiET^  ^^^^  *^^t  ^^^*i  t^®  depoait  liaa  been  made  by  the  cs 
n  .  J:^-^  tain  and  part  owner,  he  can,  in  his  character  of  capU 
oulVj  ckitn  it  back^  as  bein*^  entitled  to  it  for  the  pi 
posc3  of  na\dgation-  Sect  50  does  not  provide  for  1 
application  of  tlie  penalty,  [B^les  J,  The  applicati 
of  the  penalty,  under  sect.  524,  by  way  of  compensati< 
is  not  obligatory  upon  the  justices,]  It  is  not  B 
if  the  penalty  be  so  applied,  the  owner  would,  if 
action  at  law  lies,  Recover  double  compensation ;  wh 
clearly  was  Dot  the  object  of  the  Legislature, 

Cur.  adv,  v\ 

Williams  J.   now  delivered  the  judgment  of 
Court. 

This  ease  turns  on  the  construction  of  the  first  a 
tence  in  sect.  50  of  stat.  17  St  18  VicL  c,  104. 

We  are  not  without  doubt  whether  the  Act  by  1 
introductory  portion  of  the  spction,  viz.  *'  the  certifica 
"shall  be  used  only  for  the  lawful  navigation  of 
ship/'  meant  any  thin^  more  than  to  state  a  good  rea 
for  the  enactment  which  immediately  follows,  viz,  " 
shall  not  be  subject  to  detention  by  reason  of 
title,  lien,  charge  or  interest  whatsoever  which 
owner,  mortgagee  or  other  person  may  have  or  clain 
have  on  or  iu  the  ship  described  iu  such  certiiica 
Nor  can  we  accede  to  the  argumeut  that  this  J 
sentence  iu  sect  50  was  intended  as  a  sulistitute  for  \ 
portion  of  the  condition  of  the  bond  required  to  be  gi 
to  tbeCrawn  by  the  former  A  cts^  but  not  by  the  pi-es 
which  provided  that  the  ceitificate  should  not  be  s 
lent,  or  othcnvise  disposed  of,  but  solely  made  use  oi 
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tic  service  of  the  ship  for  which  it  was  granted     For  it        I86I. 
»ppeara  to  ua  that  the  object  of  the  bond  was  to  prevent       Wilbt 
an  abuse  of  the  certificate^  by  employing  it  for  the  pur-    cb  aw  roan, 
poees  of  some  ship  for  which  it  was  not  granted:   and 
tbatthis  object  is  sought  to  be  attained^  in  the  present 
statute,  by  the  penal  enactments  of  the  52ndj  and  53rd 
actions,  in  lieu  of  the  bond. 

The  construction^  however^  which  the  Court  of 
Queen's  Bench  has  put  on  the  part  of  the  section  in 
question  is,  that  it  was  intended  to  be  a  direct  and  inde- 
pendent prohibition  of  any  dealing  with  the  certificate 
ibrany  other  purpose  than  the  navigation  of  the  ship; 
and  tbtj  as  this  prohibition  must  necessarily  include 
^b  a  pledge  of  the  certificate  as  was  relied  on  for  the 
defence  in  this  case^  the  pledge  was  illegal  and  void,  and 
could  not  afford  any  justification  for  the  refusal  to  give 
up  the  instrument. 

Notwithstanding  the  doubt  we  have  above  expressed, 
^e  cannot  say  we  are  satisfied  that  the  Court  of  Queen^s 
Bench  was  mrong  in  this  view ;  and  therefore  we  think 
^  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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Thursday,  Lee  aoainst  GRIFFm, 

May  9th. 

Statute  of  1.  A  contract  to  make  a  set  of  artificial  t^eth  is  a  contmot  for  the  I 

Frauds.  of  goods,  wares  or  merchandizes,  within  the  17  th  ijectiou  of  the  St«t 

Goods  sold  of  Frauds,  29  Car.  2.  c.  3. 

and  delivered.         2.  A.  ordered  of  B.  a  set  of  artificial  t^etli.  which  were  by  the  t<nii! 

Work  and  the  contract  to  be  fitted  to  her  mouth ;  bpforo  tliej*  were  m  fttt^  A.  di 

labour.  Held,  that  B.  could  not  sue  ^.'s  executor  in  an  action  for  work  i 

labour  done,  and  materials  provided  for  hia  testatrix. 

3.  In  that  case,  as  soon  as  the  teeth  were  remh'i  B,  wrot^  to 
requesting  her  to  appoint  a  day  when  he  could  i?ce  her  for  the  piarpos 
fitting  them,  to  which  she  repUed  as  foUows : — ''  Mr  de»r  Sir.  I  n?t' 
after  your  kind  effort  to  obhge  me,  my  health  will  prereat  my  tai 
advantage  of  the  early  day.  I  fear  I  may  not  be  able  for  some  d 
Yours  &c."  Held,  that  here  was  no  sufficient  mcmomn  Jum  of  a  cent 
within  the  meaning  of  that  section. 

4.  Per  Crompton  and  Blackburn  J  J.  In  ot^\er  to  decide  wbe 
a  contract  be  for  work  and  labour,  or  for  the  jsale  of  a  chattel,  th^  ii 
of  the  skill  and  labour,  as  compared  iv-ith  that  of  the  material  «app 
is  not  a  criterion. 


T^ECLARATTON    against    the    defendant,    as 

executor  of  one  Frances  P.,  for  goods  bargm 
and  sold,  goods  sold  and  delivered,  and  for  work 
labour  done  and  materials  provided  b^  the  plaintii 
a  surgeon-dentist  for  the  said  Frances  F, 

Plea.  That  the  said  Frances  P-  never  was  indel 
as  alleged. 

The  action  was  brought  to  recover  the  sum  of  21£ 
two  sets  of  artificial  teeth  ordered  by  the  deceased- 

At  the  trial,  before  Crompton  J,,  at  the  Sittings 
Middlesex  after  Michaelmas  Term,  1860j  it  was  pn 
by  the  plaintiff  that  he  had,  in  pursuance  of  an  o 
from  the  deceased,  prepared  a  model  of  her  mouth 
made  two  sets  of  artificial  teeth ;  m  soon  as  thej  ' 
ready  he  wrote  a  letter  to  the  deceased,  requesting 
to  appoint  a  day  when  he  could  sec  her-  for  the  pus' 
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of  fittiDg  them.    To  this  communicatioii  the  deceased        186I. 
repKed  as  follows.  i^ 

''My  dear  Sir.     I  r^ret,  after  your  kind  eflfbrt  to      Gaim». 
oUige  me,  my  health  will  prevent  my  taking  advantage 
of  the  early  day.    I  fear  I  may  not  be  able  for  some 
days.  Yours  &c.  France$  P.*' 

Shortly  after  writing  the  above  letter,  Frances  P. 
died.  On  these  fkusts  the  defendant's  counsel  contended 
that  the  plaintiff  ought  to  be  nonsuited,  on  the  ground 
that  there  was  no  evidence  of  a  delivery  and  acceptance 
of  the  goods  by  the  deceased,  nor  any  memorandum  in 
vritiog  of  a  contract  within  the  meaning  of  the  17th 
sectbn  of  the  Statute  of  Frauds,  29  Car.  2.  c.  3.,  and  the 
leaned  Judge  was  of  that  opinion.  The  plaintiff's  counsel 
then  contended  that,  on  the  authority  of  Clay  v.  Yates  (a), 
the  plaintiff  could  recover  in  the  action  on  the  count 
for  work  and  labour  done  and  materials  provided.  The 
learned  Judge  declined  to  nonsuit,  and  directed  a  verdict 
for  the  amount  claimed  to  be  entered  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit 
orTerdict 

In  UUary  Term  following,  a  rule  nisi  having  been 
obtained  accordingly, 

Patcheti  now  shewed  cause.  1.  The  principal  question 
in  this  case  is,  whether  the  essence  of  the  contract  in 
the  2d  count  is  in  the  work  and  labour,  or  in  the  ma* 
teiisls  that  were  found.  The  deceased,  in  truth,  con- 
tracted for  the  skill  of  the  dentist,  and  the  materials 
are  merely  ancillary  to  the  work  and  labour ;  Clay  v. 
Yates  (a).  [Hill  J.  The  circumstances  in  Clay  v.  Yates 
are  peculiar.  It  was  a  case  of  a  printer  employed  to 
^nnt  a  \)ook.  If  1  employ  a  man  to  print  for  me  I 
(o)  1  H.  4-  y.  73. 


274 


EASTER  VACATION. 


18G1. 


Leb 

V. 
GaiFFlN. 


must  give  liim  something  to  print  froWj  and  he  does  ])i 
work  with  my  materials;  he  alsoj  to  a  certain  e\tcni 
supplies  his  own  materials,  but  they  are  only  acoessoria 
The  present  case  is  more  like  Towers  v,  Osborne  {a)  an 
other  similar  cases,  which  were  decided  on  the  SUtuI 
of  Frauds,  before  the  passing  of  Lord  Tentrrden's  Ac 
9  G.  4.  c.  14.]  This  case  is  not  to  be  distinguished  froi 
that  of  an  artist  employed  to  paint  a  picture.  In  C%^ 
Yates  {b)  Martin  B.  says,  "  Suppose  an  artist  paints 
portrait  for  300  guineas,  and  supplies  the  canvas  far 
worth  10*.,  surely  he  might  recover  under  a  count  fi 
work  and  labour,^'  and  Poliock  C.  B,,  in  his  jud^eu 
says,  "  In  the  case  of  a  work  of  art,  whether  in  gol 
silver,  marble  or  plaster,  where  the  application  of  ski 
and  labour  is  of  the  highest  description,  and  the  materi 
is  of  no  importance  as  compared  with  the  labour,  tl 
price  may  be  recovered  as  work,  labour  and  materials 
So  here  the  ivory  used  in  the  work  was  of  iusignifica] 
value  compared  to  the  skiU  eniploytHl.  [Blackburn  . 
Atkinson  v.  Bell  (c)  is  an  express  authority  against  yoi 
though  the  dictum  of  Bay  ley  J-  (//)  that  a  plaintiff  caj 
not  maintain  an  action  for  work  and  labour,  where  tl 
labour  was  bestowed  on  his  own  materials,  is  not  ki 
and  has  been  dissented  from  in  Grajlon  v.  Armitags  { 
and  also  in  C7ay  v.  Yates  (/)'] 

2.  If  the  plaintiff  cannot  reeover  on  the  count  f 
work  and  labour,  he  can  maintain  his  action  on  tl 
coimt  for  goods  bargained  and  sold.  The  letter  writtc 
by  the  deceased  is  a  sufficient  memorandum  of 
contract  under  the  Statute  of  Frauds ;  Bidyway 
Wharton  (y),  I 


(a)  1  Sir.  506. 
(r)  8  B.  Sf  C.  277. 
(r)  2  C.  B.  306. 


(g)  G  H.  L  Cft.  S:S. 


(if)  Pp.  2A1-4 
if)  I  /y.  4'X7(J. 


XXIV.   VICTORIA.  275 

Gfiffib,  in  support  of  the  rule^  was  not  called  upon  to        1861. 


6  Air  Pin. 


Croxpton  J.  I  think  that  this  rule  ought  to  be 
made  absolute.  On  the  second  point  I  am  of  the  same 
opinion 'as  I  was  at  the  trial.  There  is  not  any  suffi- 
cient memorandum  in  writing  of  a  contract  to  satisfy 
the  Statute  of  Frauds.  The  case  decided  in  the  House 
of  Lords,  to  which  reference  has  been  made  during  the 
alignment,  is  clearly  distingmshable.  That  case  only 
decided  that  if  a  document,  which  is  silent  as  to  the 
particulars  of  a  contract,  refers  to  another  document 
vhich  coutains  such  particulars,  parol  evidence  is  admis- 
sible for  the  purpose  of  shewing  what  document  is 
referred  to.  Assuming,  in  this  case,  that  the  two  docu- 
ments were  sufficiently  connected,  still  there  would  not 
be  any  sufficient  evidence  of  the  contract.  The  contract 
in  question  was  to  deliver  some  particular  teeth  to  be 
made  in  a  particular  way,  but  these  letters  do  not  refer 
to  any  particular  bargain,  nor  in  any  manner  disclose  its 
terms. 

The  main  question  which  arose  at  the  trial  was,  whether  ' 
the  contract  in  the  second  count  could  be  treated  as  one 
for  work  and  labour,  or  whether  it  was  a  contract  for 
goods  sold  and  delivered.  The  distinction  between  these 
two  causes  of  action  is  sometimes  very  fine ;  but,  where 
the  contract  is  for  a  chattel  to  be  made  and  delivered, 
it  dearly  is  a  contract  for  the  sale  of  goods.  There 
are  some  cases  in  which  the  supply  of  the  materials 
is  ancillary  to  the  contract,  as  in  the  case  of  a  printer 
supplying  the  paper  on  which  a  book  is  printed.  In 
such  a  case  an  action  might  perhaps  be  brought  for 
work  and  labour  done,  and  materials  provided,  as  it  could 
^^ard  J  be  said  that  the  subject-matter  of  the  contract 
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was  the  sale  of  a  chattel :  perhaps  it  is  more  in  tlie  nat 
of  a  contract  merelj  to  exercise  skill  and  labonr,  C 
V.  Yates  (a)  turned  on  its  own  pecuKar  circnmstan 
I  entertain  some  doubt  as  to  the  correctness  of  1 
decision ;  but  I  certainly  do  not  agree  to  the  proposii 
that  the  value  of  the  sk  ill  and  labour,  as  compare) 
that  of  the  material  supplied,  is  a  criterion  by  whicl 
decide  whether  the  contract  be  for  work  and  lal 
or  for  the  sale  of  a  chattel.  Here,  however,  the  sut 
matter  of  the  contract  was  tlie  supply  of  goods. 
case  bears  a  strong  resemblance  to  that  of  a  tailor  sup 
ing  a  coat,  the  measurement  of  the  mouth  and  fittin 
the  teeth  being  analogous  to  the  measurement  and  fit 
of  the  garment. 


Hill  J.  I  am  of  the  same  opinion.  I  think  ^ 
the  decision  in  Ciay  v.  Yates  {a)  is  perfectly  right  1 
was  not  a  case  in  whicli  a  party  ordered  a  chattc 
another  which  was  afterwards  to  be  made  and  dehvc 
but  a  case  in  which  the  subject-matter  of  the  coni 
was  the  exercise  of  skill  and  labour.  Wherever  a 
tract  is  entered  into  for  the  manufacture  of  a  cha 
there  the  subject-matter  of  tlie  contract  is  the  sale 
delivery  of  the  chattel,  and  the  party  supplying  it 
not  recover  for  work  and  labour.  Atkinson  v.  Bdl{b}  i 
my  opinion,  good  law,  with  the  exception  of  the 
turn  of  Bayley  J.,  which  is  repudiated  by  Aimtle  J 
Grafton  v.  Armitage  (c),  where  he  says  :  ''  In  orde 
sustain  a  count  for  work  and  labour^  it  is  not  neces 
that  the  work  and  labour  should  be  performed  i 
materials  that  are  the  property  of  the  plaintiff^' 
Tindal  C.  J.,  in  his  judgment  in  the  same  case,  p* 


(n)  1  H.  cf  y.  7^ 


{h)  8  B.  f  C  2r7, 


\n  '2.i\  i?.  339. 
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poiots  oat  that  in  the  applicatioB  of  the  obaeirations  of        1861. 
Bojilttf  J.  regard  must  be  had  to  the  particular  facts  of         Lib 
tbe  caae.    In  every  other  respect^  therefore^  the  case  of      CEirnn. 
Aikaum  T.  BeU  (a)  is  law.    I  think  that  these  authorities 
are  a  complete  answer  to  the  point  taken  at  the  trial  on 
behalf  of  the  plaintiff. 

VbeD,  however,  the  facts  of  this  case  are  looked  at, 
Icamot  see  how,  wholly  irrespective  of  the  question 
ariaJBg  under  the  Statute  of  Frauds,  this  action  can 
he  maintained.  The  contract  entered  into  by  the 
plaintiff  with  the  deceased  was  to  supply  two  sets  of 
teeth,  which  were  to  be  made  for  her  and  fitted  to  her 
moatbj  and  then  to  be  paid  for.  Through  no  de&ult  on 
her  part,  she  having  died,  they  never  were  fitted :  no 
actioQ  can  therefore  be  brought  by  the  plaintiff. 

BucKBURN  J.  On  the  second  point,  I  am  of  opinion 
that  the  letter  is  not  a  sufficient  memorandum  in  writing 
to  take  the  case  out  of  the  Statute  of  Frauds. 

On  the  other  point,  the  question  is  whether  the  con- 
tract was  one  for  the  sale  of  goods  or  for  work  and 
labour.  I  think  that  in  all  cases,  in  order  to  ascertain 
whether  the  action  ought  to  be  brought  for  goods  sold 
and  delivered,  or  for  work  and  labour  done  and  materials 
proTided,  we  must  look  at  the  particular  contract  entered 
into  between  the  parties.  If  the  contract  be  such  that,  | 
when  carried  out,  it  would  result  in  the  sale  of  a  chattel, 
the  party  cannot  sue  for  work  and  labour;  but,  if  the 
resiilt  of  the  contract  is  that  the  party  has  done  work 
and  labour  which  ends  in  nothing  that  can  become 
the  anbject  of  a  sale,  the  party  cannot  sue  for  goods 
sold  and  delivered.  The  case  of  an  attorney  employe( 
(fl)  8  J».  #  a  277. 
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to  prepare  a  deed  is  an  illuatration  of  this  Intter  proy 
sition.  It  cannot  be  said  that  the  paper  and  iok 
uses  in  the  preparation  of  the  deed  are  good*  sold  a 
delivered.  The  case  of  a  printer  printing  a  hook  woi 
most  probably  fall  within  the  same  category-  In  Aih 
son  V.  Dell  (a)  the  contract^  if  carried  otit,  would  h 
resulted  in  the  sale  of  a  cbattcL  In  Grafton  ?.  Ar\ 
tage  (i)  Tindal  C.  J.  lays  down  this  very  principle. 
draws  a  distinction  between  the  cases  of  Atkinson 
Bell  (a)  and  that  before  him.  The  reason  be  gi 
is  that,  in  the  former  case,  *'the  substance  of 
contract  was  goods  to  be  sold  and  delivered  by  the  ( 
party  to  the  other :''  in  the  latter  '^  there  never  ^ 
any  intention  to  make  anything  that  could  prope 
become  the  subject  of  an  action  for  goods  sold  i 
delivered/^  I  think  that  distinction  reconciles  those  1 
cases,  and  the  decision  of  C/oy  v.  VateM  (c)  is 
inconsistent  with  them.  In  the  present  case  the  c 
tract  was  to  deliver  a  thing  which,  when  complel 
would  have  resulted  in  the  sale  of  a  chattel ;  in  ot 
words,  the  substance  of  the  contract  was  for  goods  t 
and  delivered.  I  do  not  think  that  the  test  to  appl] 
these  cases  is  whether  the  valnc  of  the  work  exceeds  1 
of  the  materials  used  in  its  execution  ;  for,  if  a  scnl^ 
were  employed  to  execute  a  work  of  art,  greatly  as 
skill  and  labour,  supposing  it  to  be  of  the  higl 
description,  might  exceed  tlie  value  of  the  marble 
which  he  worked,  the  contract  would ^  in  my  opin 
nevertheless  be  a  contract  for  the  sale  of  a  chattel  (i 

Rule  absolute 

(a)  8  B.  4'  a  277.  (h)  2  C.  B.  340, 

(r)  1  H.  4'  N.  73.  (f/)  Rt^portcd  bj  H.  Moiro^d  Esq 
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The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBURN  C.  J.         I        CrOMPTON  J. 

WiGHTMAN  J.  Blackburn  J. 


RoMELLio  against  Halaghan.  m^""^!^' 


1-  If  a  bill  of  ezchanse  be  substantially  described  in  the  schedule  of  DiBcharge 
i jpartj  who  has  taken  £e  benefit  of  the  Insolvent  Debtors'  Act,  1  &  2   under  Asol- 
fift.r.  110.,  an  unintentional  mistake  in  the  description,  either  of  the   t'ent  Ikbtors 
^  or  of  the  parties  to  it,  will  not  prejudice  the  insolvent  Act^  1  &  2  Vict, 

^  A  bin  of  exchange  for  45/.,  dated  30th  October  1858,  had  been  drawn    r.  1 10. 
bran  insolvent  upon,  and  accepted  by,  ^.,  but  in  his  sch^nle  the  insol-    Misdegcrrption 
Tent  described  the  bill  as  drawn  by  A,  and  accepted  by  himself  and  dated    in  achedtOe  of 
«iw«  Ncmnber  1858.     The  insolvent  being  afterwards  sued  on  this  bill,    biU  of  ex- 
I^eadfd  his  discharge  under  the  Act,  when  the  jury  having  found  upon    change, 
^«  evidence  that  the  misdescription  was  by  mistake :  held,  that  the 
<iefeDdantvas  entitled  to  the  verdict 

3.  Semhle,  per  Cnm^t^m  J.  If  an  insolvent  knows  that  a  bill  of 
change  on  which  he  is  liable  has  been  indorsed  over  to  some  person 
'^''^vn.  it  is  better  for  him  to  say  so  in  his  schedule. 

THIS  was  an  action  on  a  bill  of  exchange  for  45/.,  dated 
30th  October,  1858,  payable  six  months  after  date, 

▼OL.  1.  V  E.   B.  &  s. 
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drawn  by  tbe  defendant  on,  and  acccptetl  by,  Standish 
(y  Grady  J  indorsed  by  tlic  defendant  to  J?.  A,  Worman, 
and  by  him  to  the  plaintiff.  The  defendant  pleaded  liis 
discharge  under  the  Insolvent  Debtors'  Act,  1  &  2  Vict 
c.  110, 

At  the  trial,  before  ^Fi^himan  J.j  at  tbe  ^iWi/aejr  Sit- 
tings in  Easter  Term  of  1860^  it  appeared  that  the  de- 
fendant had  taken  the  benefit  of  the  Insolvent  Debtors 
Actj  on  which  occasion  he  described  in  his  schedule  the 
bill  in  question,  and  the  debt  on  which  it  was  founded,  as 
follows : — 


Hiune  Sic,  of 

AmoonL 

When 
oontrmcted. 

Admitted  or 
dliputed. 

Nature  mil  confOdsmtlon  ef  the  debt  tml  m- 
caiitlw,  Itmty  ;  ilia  If  the  4cbt  li  m*vt\iA 

Creilltdf,  No,  34. 

coats. 

1M8 
1S59 

Admltt*!. 

ftom  *bmit  AprU  Hm  to  Fwkf^^ry  )^''^.  1 
e»v«  him  tho  foUowlni  bUli  of  wtchwif*, 
flomcly,  «L  drawn   by  St<kndiMk  GrOr^, 

clei-k  to  tbe  WMttkaJi  Foor  Law  Bo*H  (fet 

There  was  no  other  bill  between  these  parties.  The 
plaintiflfj  with  the  view  of  shewing  thatj  at  the  time  of 
signing  his  schednle,  tlic  defendant  knew  tbe  bill  was 
not  in  the  hands  of  Worman,  but  of  the  plaLntiflTj  gave 
evidence  that  notice  of  dishonour  liad  been  sent  by  him 
to  the  defendant  hj  post  i  and  a  letter  from  Womian  to 
the  defendant  was  produced^  stating  that  he  had  re- 
ceived notice  of  dishonour  of  the  bill  from  a  large  firm 
in  tbe  city,  ff^orman  was  also  examined  as  a  witn^s, 
and  said  that  in  that  letter  he  mentioned  the  large  bonse 
in  the  city  as  a  matter  of  form.  The  defendant,  on  tlie 
other  hand,  deposed  that  at  the  time  in  question  he  had 
not  received  the  notice  of  dishonour,  and  did  not  know 
where  the  bill  waa.     The  jury  disbelieved  the  evidence 
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adduced  by  the  plaintifF,  and  returned  a  verdict  for  the        1861. 
defendant,  flaying  that  they  believed  the  misdescription     Romsluo 
of  Ae  Ull  in  the  schedule  to  have  been  by  mistake ;  and    ibumIqeam. 
lea?e  was  reserved  to  the  plaintiff  to  move  to  enter  a 
vordict  on  the  question  whether  the  bill  was  sufficiently 
described  in  the  schedule  of  the  defendant,  so  as  to  bar 
the  plaintiff  firom  bringing  this  action. 

H.  T.  Oak,  in  the  same  term,  obtained  a  rule  nisi 
sccoriingly. 

DowdetweB  shewed  cause.  This  case  turns  on  cer- 
tain sections  of  the  Insolvent  Debtors  Act,  1  &  2  Vict. 
Clio. 

Sect  69l  ''  Every  prisoner  whose  estate  shaU,  by  an 
order  to  be  made  under  this  act,  be  vested  in  the  pro- 
WsuHud  assignee  of  the  said  Court  for  the  Belief  of 
Insohent  Debtors  (whether  upon  his  own  petition  or  on 
the  petition  of  any  such  creditor  as  aforesaid),  shall, 
vithin  tike  space  of  fourteen  days  next  after  such  order 
dull  have  been  made,  or  next  after  notice  in  writing  of 
such  order  having  been  made  shall  have  been  given  to 
lum,  in  case  such  order  shall  not  have  been  made  on  his 
own  petition,  or  within  such  further  time  as  the  said 
Ckmit  shall  think  reasonable,  deliver  in  to  the  said  Court 
a  schedule,  containing  a  fiill  and  fair  description  of  such 
prisoner,  as  to  his  name  or  names,  trade  or  trades,  pro- 
feaoon  or  professions,  together  with  the  last  usual  place  of 
abode  of  such  prisoner,andtheplace  or  places  where  he  has 
resided  during  the  time  when  his  debts  were  contracted; 
and  also  a  fuU  and  true  description  of  all  debts  due  or 
growing  dne  from  such  prisoner  at  the  time  of  making 
soch  order^  and  of  all  and  every  person  and  persons  to 
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whom  such  priaouer  shaU  be  iodebtedj  or  who  to  hia 
^  knowledge  or  belief  shall  claim  to  be  hh  creditorsi 
together  with  the  nature  and  amount  of  such  debts  and 
ekinis  respectively^  distinguishing  such  as  shall  be  ad« 
jnitted  from  such  as  sliall  be  disputed  by  such  prisonei' 
&c,  I*'  "  and  the  said  schedule  shall  be  subscribed  by  such 
prisoner,  and  shall  forthwith  be  filed  in  the  said  Court, 
together  with  all  books,  papers,  deeds,  and  writings  in 
any  way  relating  to  such  prisoner's  estate  or  effects,  in 
his  or  her  possession,  or  under  his  or  her  custody  or 
control*" 

Sed   75.     *' After  such  examination  of  any  such 
prisoner  &3  hereuibcfore  directed  it  shall  be  lawful  at 
mch  hearing  or  adjourned  hearing  as  aforesaid  for  the 
said    Court   or   commissioner  or    justices,    upon    such 
prisoners  swearing  to  the  truth  of  his  schedule,  and 
executing   such  warrant   of  attorney  as  is  hereinafter 
directed,  to  adjudge  that  such   prisoner  shall  be  dis- 
charged fi^om  custody,  and  entitled  to  the  benefit  of  thi» 
Act,  at  such  time  as  the  said  Court,  or  commissioner^ 
or  justiccii  shall  direct,  in  pursuance  of  the  provisions 
hereinafter  eontaiued  in  that  behalf,  as  to  the  several 
debts  and  sums  of  money  due  or  claimed  to  be  due  at 
the  time  of  making  such  %estiug  order  as  aforesaid 
from  such  prisoner  to  the  several  persons  named  in  his 
schedule  as  creditors,  or  claiming  to  be  creditors,  for  the 
same  respectirelyj  or  for  which  such  persons  shall  have 
given  credit  to  such  prisoner  before  the  time  of  making 
sneh  voting  order  as  aforesaid,  and  which  were  not  then 
payable,  atid  as  to  the  claims  of  all  other  perBous,  not; 
known  to  such  prisoner  at  the  time  of  sudi  adjudica- 
tiou,  who  may  be  indorsees  or  holders  of  any  n^otiable 
•ecurity  set  forth  in  such  schedule  so  swom  to  as  afoic- 
eaid." 


XXIV.  VICTORIA.  288 

The  statute  would  be  a  nullity  if  objections  like  the  1861. 
present  were  allowed  to  prevail.  Parties  who  pass  the  romellio 
InsolTent  Debtors  Court  do  not  keep  copies  of  the  in-  halaohah. 
stnunents  whidi  they  are  bound  to  desciibe  in  their 
schedules ;  -so  that  extreme  accturacy  in  the  description 
of  those  documents  cannot  there  be  required.  The  only 
anthority  in  point  on  this  subject  is  Nias  v.  Nicliohon  (a). 
There  an  kisolvent^  in  his  schedule,  described  a  bill  as 
drawn  by  himself  on  M.  and  then  in  the  hands  of  D,^ 
which  had  in  reality  been  drawn  by  M.  on  the  insolvent, 
and  indorsed  over  by  2>.  to  W.  Lord  Tenterden,  C.  J.,  in 
Riimning  up  to  the  jury,  said,  "As  in  the  case  of  bills, 
they  may  be  indorsed  over  without  his'*  (the  insolvent's) 
'' knowledge,  and  therefore  he  may  not  know  the  actual 
holders,  it  is  sufficient  that  he  describe  the  bill  so  as 
to  shew  what  bill  it  is,  and  through  whom  it  has  passed.'' 
♦  *  *  "I  siiaU  leave  the  case  to  you  in  this  way, — if  you 
think  that  the  bill  mentioned  in  the  schedule  is  intended 
and  meant  for  this  same  bill,  and  that  the  misdescription 
is  a  mistake  and  not  intended  to  deceive  any  one  then 
the  verdict  ought  to  be  for  the  defendant;  but  if  you 
think  that  this  was  not  the  bill  meant,  or  that  if  it 
vas  the  bill  meant,  the  change  in  the  description  was 
made  to  deceive  or  defraud  any  one,  then  the  verdict 
should  be  for  the  plaintiff."  (He  was  then  stopped,  the 
Court  saying  that  they  were  not  aware  of  the  finding  of 
the  jury  when  they  granted  the  rule.) 

Hawkins  and  H.  T.  Cokj  in  support  of  the  rule.  1.  The 
letter  and  evidence  of  Worman  shew  that  he  was  wrongly 
described  in  the  defendant's  schedule  as  holder  of  this 
bill  of  exchange,  and  that  the  plaintiff  ought  to  have 

(a)  2  C.  ^  P.  120. 
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been  described  as  the  holder  of  it  At  ieast  the  eridetK 
'  establishes  that  the  defendant  wqm  aware  that  tbe  bi 
was  indorsed  over  by  Worman  to  some  person  nnkDowi 
[Wightman  J.  Worman  sayi,  in  his  letter,  that  1 
received  notice  of  dishonour  of  it  firom  "a  large  &- 
in  the  city."  That  could  not  mean  tlie  plaintiff.  11 
also  said  that  he  only  put  that  in  kia  letter  as  matter  ^ 
form.]  In  Beck  y.  Beverly  (a)  Parke  B.  aaya  :  "  Tl 
proper  course  is  to  insert  the  holder's  name  in  the  ech 
dule,  or  to  state  that  he  is  not  kno\iii  i  otherwise  it 
no  discharge  against  the  holder."  \Crompton  J.  Tl 
judgment  oi  Lord  Campbell  C»  J.  in  Booth  v.  CoMman  ( 
seems  to  shew  that  those  remarks  of  Parke  B.  only  me: 
that  the  party  shaU  give  as  full  a  disclosure  as  he  can. 
2.  The  original  parties  to  this  bill  of  exchange  are  mi 
described  in  the  schedule ;  the  drawer  being  erroneous 
stated  to  be  the  acceptor^  and  the  acceptor  the  drawf 
Sect.  93  of  the  statute  excuses  the  insolvent  if  he  mi 
takes  the  amount  of  a  debt^  claim^  or  balance ;  but  i 
other  misdescription  is  excused.  [  IFi^htman  J.  It  mi 
always  be  a  question  of  degree.  If  extreme  acciira 
were  required,  the  omission  of  a  htier  would  be  fatal 
Nias  V.  Nicholson  was  not  decided  on  this  Btatute^  b 
on  the  old  Act,  1  C  4.  c.  119.  *.  6.  IBiackbum 
There  is  no  material  difference  in  tlie  language  of  t 
two  statutes.]  In  Kemp  v.  Hurry  (c)  the  defendant  h 
accepted  a  bill  for  26/.  7«.  6ii.j  drawn  by  W.^  as 
renewal  of  a  bill  accepted  by  the  defendant's  partus 
The  defendant  petitioned  the  Insolvent  Debtors  Cou 
and  named  in  his  schedule  as  creditors  the  represent 
tives  of  W.j  who  was  dead,  with  this  description, "  Amou 


(«)  11  JV.tffT.  845.848. 

(c)  11  Exck  47. 


(^0  XK^E,  414. 
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of  debt  S(K.  These  creditors  hold  a  bill  of  exchange  1861. 
dnwn  by  sdf  and  partner^  and  afterwards  renewed  by  bomsluo 
eeir/'  It  was  hdd  that  the  bill  was  not  properly  des-  halaqbam. 
enbed  in  the  schedule.  In  delivering  the  judgment  of 
tbeConrt  jPhtf  B.  said :  ''  There  is  nothing  on  the  face 
rftluB  description  which  would  enable  any  one  reason- 
ably to  say  that  the  bill  on  which  this  action  is  brought 
is  let  forth  in  the  schedule.''  Martin  B.  added :  "  In 
mKtj,  all  that  is  mentioned  in  the  schedule  respecting 
tlusbill  is,  that  it  is  a  renewal,  and  afterwards  renewed 
bfself.  To  hold  such  a  description  sufficient  would  be 
to  sabititute  a  verbal  statement  for  a  written  document.'' 
Aim  Y. Niehobon  (a)  was  cited  in  that  case.  [Wigkt- 
Mn  J.  In  Kemp  v.  Hurry  {b)  there  was  a  mistake  in 
tin  Biwmnt :  moreoTcr,  the  bill  was  not  described  as 
accepted  hj  any  one.]  In  Lambert  y.  SmUh  (c)  the 
Ktum  wu  upon  a  bill  accepted  by  the  defendant,  pay- 
^k  to  the  plaintifis  or  order ;  and  the  defendant,  having 
in  his  schedule  stated  the  name  of  his  original  creditor 
nd  described  the  debt,  added,  "  I  gave  my  acceptance 
tea  bin  drawn  by  him  16th  FAruary,  1849,  at  thirty- 
five  daysi"  it  was  held  that  the  plaintifls,  not  being  named 
»  holders,  the  defendant  was  not  discharged  as  to  their 
<^  upon  the  Ull.  [Blachbum  J.  That  case  was  de< 
dded  on  the  authority  of  Pitgh  v.  Hoohkam  (d),  which 
does  not  bear  it  out.]  [They  also  dted  Symont  v.  May  («), 
snider  the  Indian  Insolvent  Debtors  Act,  II  &  12  Viet. 
e-  21.,  FranUin  v.  Beesley  (/)  and  Bircham  v.  Walker  (g).'\ 

(«)  2  C  #  p.  120.  (&)  11  Each.  47. 

(c)  11  C.  B.  358.  («0  5  a  #  P.  376. 

(0  6  Exck.  707.  {/)lE.iE.  425. 

(g)  lL.T.N.8Adh 
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CocKBURN  C.  J.  Two  objections  are  taken  to  tl 
description  of  this  bill  of  exchange  iu  the  scbedule  fik 
by  the  defendant  when  passing  tlirougli  the  Inaolver 
Debtors  Court,  by  reason  of  which  it  is  contended  thi 
the  plaintiff  can  still  recover  on  the  bill,  One  is  thi 
the  bill  is  incorrectly  described,  in  thiSj  that  it  is  da 
cribed  as  a  bill  '^accepted  by  the  defendant/'  an 
"  drawn  by  Standish  O'Gradt//'  whereas  in  fact  it  m 
"  drawn*'  by  the  defendant  and  "  aceepted"  by  O'Gradi 
The  second  objection  is  that  a  person  of  the  namei 
Worman  is  described  as  indorsee  and  holder  of  the  biJ 
whereas  in  fact  it  had  been  made  over  to  the  plaintiff  I 
indorsement. 

As  to  the  first  objection,  this  case  is  governed  by  tl 
ruling  in  Nias  v.  Nicholson  (a).  That  case^  althong 
only  a  Nisi  Prius  decision,  was  adopted  by  the  profe 
sion  as  sound  doctrine ;  it  has  been  considered  good  la 
ever  since;  and  is,  I  think,  founded  on  a  substanti 
basis.  The  Insolvent  Debtors  Act  requires^  as  a  eoi 
dition  of  exoneration  firom  a  debt^  that  the  party  aha 
give  '^a  full  and  true  description''  of  it.  But  the 
words  must  receive  a  reasonable  interpretation;  thu 
for  instance,  a  mere  inaccuracy  in  the  description^  una 
companied  by  any  intent  to  deceive^  and  not  caleulat4 
to  deceive,  will  not  vitiate  it. 

The  result  and  effect  of  the  cases  on  this  subject 
truly  stated  by  my  brother  Byks  in  his  well  knoii 
book  on  Bills  of  Exchange^  p.  415  (7th  ed,),  and  !i 
conclusions  are  perfectly  consistent  with  reason*  I 
says,  ''If  the  bill  be  substantially  deseriljed  in  tl 
schedule,  an  unintentional  mistake  in  tlie  descriptio 
(a)  2  C.  #  P.  120. 
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either  of  the  bill  or  of  the  parties  to  it,  will  not  prejudice        iggx. 
the  insolvent.''    Nias  v.  NichoUon  {a),  as  I  have  said,     jj^,,j^^j^ 
gOTons  this  case.     All  the  cases  referred  to  in  the    yLaiIquak. 
vgfoment  by  the  plaintiff's  counsel  are  distinguishable 
from  that  case.    None  of  them  have  gone  the  length  of 
oremiling  it,  or  (as  I  think)  impeaching  the  soundness 
of  the  doctrine  contained  in  it.    There  is  therefore 
nothing  in  the  first  objection. 

Then  it  is  said  the  plaintiff  was  holder  of  this  bill, 
and  should  have  been  so  described  by  the  defendant  in 
the  schedule.  K  it  were  known  to  the  defendant  that 
&  bill,  which  the  schedule  describes  as  being  in  the 
hands  of  ffarman  as  holder,  was  in  the  hands  of  the 
pluntiff,  the  objection  would  have  been  well  founded. 
Bat  that  is  not  the  case  here :  at  all  events,  whether  the 
defendant  was  aware  of  that  fact  would  be  a  question 
for  the  jury.  The  statute  only  requires  that  a  man  who 
is  describing  debts  which  he  owes  shall  describe  the 
pcnons  whom  he  knows  or  believes  to  be  his  creditors. 
If  he  has  given  a  bill  of  exchange  to  A.,  which  is 
indorsed  to  B.,  but  the  insolvent  does  not  know  that, 
and  has  no  reason  to  believe  that  such  was  the  case,  he 
is  not  to  lose  the  benefit  of  the  Act  on  that  account 

It  is  true  that  in  this  case  there  is  some  evidence  of 
notice  by  Worman  to  the  defendant  that  J;he  bill  was 
in  tlie  hands  of  a  mercantile  firm  in  the  city.    But, 
on  the   other  hand,    Worman   admitted   in  evidence 
that,  when  lie  sent  that  notice  to  the  defendant,  it  was 
iMit  meant  as  a  reality,  but  as  a  matter  of  form,  in  order, 
it  would  seem,  to  stimulate  the  defendant  to  take  up  the 
bill;  in  other  words  that  it  was  a  mere  delusion.    Pos- 
sibly it  may  have  been  so  taken  by  the  defendant ;  and 

(a)  2  C.  #  P.  120. 
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I  cannot  blame  him  for  looking  at  it  as  a  piece  oi 
foim,  when  sodi  is  the  account  given  of  it  by  Wormm 
himself.  At  all  events  the  qnestion  was  one  of  fact  fui 
the  jnry ;  and^  if  the  point  bad  been  made^  it  would 
have  been  left  to  them  to  say  whether  such  was  the 
ftefiipf  of  the  insolvent  at  the  time  he  signed  bis  schedule, 
i.  e.  whether  he  believed  at  that  time  that  the  biJl  ha^ 
got  into  the  hands  of  another  holder.  That  was  uol 
left  to  the  jnry,  nor  was  it  asked  to  be  left  to  thera 
and  we  cannot  assume  the  fact  against  the  defendant 
especially  as  we  think  that,  if  that  question  bad  beei 
left  to  the  jury,  they  wonld  have  found  in  his  favour 
The  second  ground  of  objectioUj  therefore,  also  fails 
and  this  rule  must  be  discharged 


WiGHTMAK  J.  I  am  entirely  of  the  same  opinion  oi 
both  points^  and  for  the  reasons  given  by  my  Lord  Chie 
Justice.  If  the  defendant  bad  adopted^  in  his  schedule 
the  description  of  this  bill  suggested  by  fVbrman,  tbex 
might  have  been  ground  for  calling  it  a  misdescription. 


CaoMPTON  J.  I  am  of  the  same  opinion.  On  the  fin 
point  we  ought  to  be  governed  by  Nias  v,  Nicholsfm  (a 
and  I  think  the  way  in  whieb  my  brother  B^ks  lav 
down  the  law  on  this  subj^t  in  bis  Treatise  on  Law  i 
Bias  of  Exchange  (p.  415,  7th  cd)  is  right,  I  Uiin 
this  bill  was  substantially  described  according  to  tt 
principle  laid  down  by  Lord  Tenterden  C.J.  in  Nias  ^ 
Nicholson  (a), — that  the  defeudaut  was  entitled  to  b 
discharge  unless  the  jury  thought  the  description  likd 
to  mislead.  The  case  is  put  before  us  plainly  on  tl 
ground  that  this  is  such  a  nii^de&eriptioii  as  vitiates  ti 

(a)  2  V.  4  R  l^\ 


Halaqhait. 
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Usfge,  btit  we  must  remember  that  that  case  was  ig^i. 
decided  thirty  five  years  ago,  and  has  been  acted  on  by  ju>m«luo 
tk profession  ever  sinee;  and,  I  must  condude,  was 
ootintended  to  be  oyerruled  by  the  legislature  in  the 
nbieqiient  enactments  on  this  subject  I  have  a  strong 
iiBinmcm  that,  when  the  kw  is  settled  in  a  particular 
nybf  decisions  of  the  Ciourts,  the  legishiture  must  be 
fljipoNd  to  have  adopted  the  law  as  so  settled  if  they 
ikniids  use  the  same  words  in  an  enactment.  We, 
tbebe,  ought  not  to  interfere  with  that  case,  which  is 
^good  sense.  And  I  agree  with  my  brother  Wight- 
aon,  that  if  the  defendant  had  adopted  the  description 
nggested  by  Wbrman  it  would  have  been  a  misde- 
wiption. 

As  to  the  point  how  the  defendant  ought  to  have  acted 
it  lie  bad  knowledge  of  subsequent  indorsements  of  the 
oin,hiit  not  of  the  names  of  the  indorsees,  we  need  uot 
^^  that  in  this  case;  for  the  defendant  did  not  know 
^thebiU  was  indorsed  over.  Looking  at  the  hingnage 
0^  wd  69,  it  may  be  that,  where  there  are  unknown 
cniaton  it  would  be  better  for  the  insolyent  to  say  so 
^  his  adiedule;  but  whether  he  is  bound  to  say  so  is 
•wthcr  questLou. 

BucKBuaN  J.    I  am  of  the  same  opinion,  and  for  the 
'UDe  reasons. 

Rule  discharged. 


290 
186L 


TEINITY  TERM. 


Friday^ 

EntUn/rt. 
Proof  of 
iigency. 


Moody  against  The  Londok,  Brightok  and 
South  Coast  Railw'ay  Company. 

In  an  acdoo  agminst  a  raihraj  CanqMDj  so  tvaawm  A  piece  of  impe^ 
flaoiu  land  v-hich  the  Companj  vdpe  b>iiii{l  to  dimoe  of  viihin  ten 
jean  after  it  had  been  acquired'lr  '^^-  the  plalntiirpFOpo««iita<b^ 
that,  thirteen  jean  after  that  tin  •ompuij  pat  the  Iiud  up  M 

sale  bj  public  anction  aa  superfln    .  i.     !□  order  to  pfore  tlnii  1^ 

anetioDeer  was  called  as  a  vitnes&  *  b^:*  det-osed  that  he  had  received  \m 
in^troctions  for  the  sale  from  one  cl  ihe  directors  of  the  Companj,  isd 
also  from  a  person  who  had  acte^i  ^  iheii-  frolkitor  on  form«f  Hue«  d 
land :  held,  that  this  was  not  even  prima  facie  proof  thai  the  sale  waa  tj 
the  anthoritj  of  the  Company;  altii<>agh  mope  than  twdTe  moutllubai 
elapsed  between  the  sale  and  the  trial 

"O  JECTMENT,  brought  7th  June  I860,  to  recover  i 
small  piece  of  land  adjoining  the  line  of  the  di 
Croydon  and  Epsom  Railway. 

At  the  trial,  before  Blackburn  J.,  at  the  Surrq 
Summer  Assizes  of  1860,  it  appeared  that,  on  the  29t! 
Jufy  1844,  T^  Croydon  and  Epsom  Railway  Company 
was  incorporated  by  statute  7  &  8  fict  c,  xcii.,  whicl 
contained  the  following  provisions  (analogous  to  sect 
127  of  the  Lands  Clauses  Consolidation  Act,  184^ 
8  &  9  Vict.  c.  18.). 

Sect.  216.  ''And  for  the  purpose  of  making  provisioi 
respecting  the  sale  of  lands  acquired  by  the  Cotnpan 
under  the  provisions  of  this  Act,  but  which  shall  dc 
be  required  for  the  purposes  thereof,  be  it  enacted,  ths 
the  Company  shall  sell  all  such  superfluous  lands  in  sue 
manner  as  they  may  deem  most  advantageous  an 
convey  the  same  to  the  purchasers  thereof  by  dee 
under  the  common  seal  of  the  Company,  and  a  receij 
under  such  common  seal  shall  be  a  suflicient  discharg 
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to  the  poTchaaer  of  any  such  lands  for  the  purchase 
mone^in  such  receipt  expressed  to  be  received;  and 
iDch  sales  and  conveyances  shall  take  place  within  ten 
Tears  after  the  passing  of  this  Acf 

Sect  217.  ''And  be  it  enacted,  that  if  the  Company 
do  not  sell  such  superfluous  lands  within  the  period 
afeiesaidy  then  such  lands  remaining  unsold  at  the  expi« 
ntionof  such  period  shall  thereupon  vest  in  and  become 
the  property  of  the  owners  of  the  lands  adjoining  thereto, 
in  proportion  to  the  extent  of  their  lands  respectively 
adjoiniiig  the  same.'' 

By  Stat.  9  &  10  Viet  c.  cclxxxiiL,  passed  27th  July 
1846,  The  Croydon  and  Epsom  Railway  Company,  and 
some  other  companies,  were  consolidated  under  the 
ouoeof  The  London,  Brighton  and  South  Coast  Bailway 
Company.  The  land  in  question  was  acquired  by  the 
Cmfonj  in  1846,  and  the  plaintiff,  who  was  entitled 
as  trustee  for  some  other  parties  to  a  strip  of  land 
nnmmg  by  the  side  of  it,  claimed  this  land  as  super- 
flooQs  land,  unsold  within  ten  years,  as  required  by  the 
Act. 

In  order  to  prove  that  the  land  had  not  been  disposed 
of  within  that  time,  the  plaintiff,  besides  other  evidence, 
poposed  to  shew  that  in  June  1859  the  Company  had 
pot  up  this  and  other  lands  for  sale  by  public  auction,  as 
s^^rfluous  lands ;  and  for  .this  purpose  called  Mr.  Fuller, 
sa  auctioneer,  to  prove  the  conditions  of  sale  on  that 
occaAm,  which  stated  the  intended  sale  to  be  by  the 
Cofmpany.  Mr.  Fuller  deposed  that  he  received  instruc- 
tiona  for  that  sale  fix)m  a  Mr.  Scott,  who  was  a  director 
of  tbe  Company,  and  also  from  a  Mr.  Faithful,  who,  on 
the  occasion  of  former  sales,  had  acted  as  solicitor  of 
^  Company,  and  was  present  at  the  sale  in  question. 
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tkr  vnl  ^^ktiHa^  the  ad 

:  M.  v^M  ofafeeled  ibax  tikoc  w»  no  suffid 

proof  of  aailiuiiii  gma  ^  &e  CoBpcnj  to  «ell 

B^hny      faad,  but  tfe  ksBcd  J«d^  f«U  Ooe  wm  primi  £ 

^ofit.    The  caae  thai  pnoeededy  snd  1  Ter 

[  for  tlie  phffirtff,  witli  kare  to  ihe  Mi 

to  aove  to  enter  a  noninit  on  luodier  point 

hk U—M  tPI 


,  m  Mirkmrhmmt  Term  1860,  obtained  a  rule 
on  tiie  point  icemtJ,  and  also  for  a  new  trial,  on 
ggQund  tliat  the  above  Cfideoce  bad  been  iiDpraf 
leedi^ 


Lmsk  and  Garth  ahewed  cause.  Tbere  w&s  reasoi 
endenoe  that  this  sale  was  by  the  authoritj  of 
defendants.  Whatever  would  operate  to  induoe  I 
in  the  mind  of  a  reasonable  man  is  admissible  as 
endenoe.  [Coekbum  C.  J.  That  proportion  i$ 
broad.  I  wish  the  law  were  so>]  A  Companj,  1 
an  unsubstantial  thing,  can  only  act  throiigh  the  a^ 
of  others;  and  companies  usually  act  by  their  o&\ 
or  one  of  their  body,  for  which  purpose  no  corp 
act  is  necessary.  Mr.  Seoit  was  in  tlic  posidori 
tenant  of  land  acting  for  his  co-teiiaut,  or  a  tr 
acting  for  his  cestui  que  trust.  [  Wightman  i*  1 
cases  are  different  from  this.  It  has  been  held  t 
declaration  or  admission  by  a  private  member  of  a 
poration  is  not  evidence  against  tlie  body  {af] 
as  to  Mr.  Faithful     He  acted  as  solicitor  to  the 


(a)  8co  aco.  3  8tark,  Ev,  798,  3d  M. ;  Ma^or  of  Ltmdm  v 
1  Camph,  22. 24. 
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yuj  on  other  oooasions,  and  the  &ct  of  a  person  acting 
in  s  given  capacity  is  evidence  of  his  having  been 
Mthoriied  to  do  sa  ICociium  C  J.  That  is  in  matters 
of  s  paUic  nature.  Would  it  be  sufficient  prima  fade 
eridenoe  against  the  Company,  in  an  action  by  Fuller  for 
wcA  snd  labour  in  Meeting  this  sale,  that  on  former 
ooonoDs  they  had  employed  the  solicitor  who  gave  him 
lis  iiutnictions  on  the  present  occasion  ?]  Perhaps  not  j 
but  this  sale  was  public  and  notorious.  ICockbum  C.  J. 
''Notariona''  is  a  dangerous  word  (a).]  Even  if  the  Court 
ihoold  think  this  evidence,  strictly  speaking,  inadmis* 
flbky  it  ou^t,  in  the  exercise  of  its  discretion,  to  refuse 
a  new  trial,  as  there  was  ample  evidence  of  authority 
vithoat  it  ICockbum  C.  J.  You  might  easily  have 
iqyiied  the  necessary  evidence  by  asking  for  an  adjoum- 

OMDt] 
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T. 
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Bmll  and  Denman,  in  support  of  the  rule,  were  stopped 
by  Oe  Court 

CocKBUKN  C.  J.  This  rule  must  be  made  absolute  for 
anew  trial,  on  the  ground  that  these  conditions  of  sale 
•were  improperly  received  in  evidence.  I  very  much 
Kgiet  this,  because  no  moral  doubt  whatever  can  be 
eototained  of  the  fact  of  Mr.  Fuller  having  put  them 
forth  by  the  authority  of  the  Company.  But  because 
the  moral  proof  of  a  matter  is  convincing  and  condu- 
ave,  we  must  not  on  that  account  lose  sight  of  those 
principles  by  which  the  sufficiency  of  legal  proof  is  go- 
▼emed. 

Here  all  turns  on  the  question  whether  Mr.  Fuller, 

(«)  In  K  7  Ed.  S.  4  A.,  pi  7,  Eerie  C.  J.  says,  "  Nous  ne  poiomous 
?■•  *^  a  JBgement  wax  notorie  chose,  eins  selonque  oe  que  le  piooes  est 
<ie?ant  ] 
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when  he  put  forth  these  conditions,  had  the  authority 
of  the  Company  for  so  doing*  The  onlj  proof  of  that 
was  that  he  received  his  instructions  from  a  director  of 
the  Company^  and  from  another  person  who  usually 
acted  as  solicitor  of  the  Company.  Now  it  does  not 
follow  that  because  Mr.  Scoit  acted  in  this  matter  as 
director  of  the  Company,  he  had  authority  to  do  so  from 
the  corporate  body  of  which  he  was  only  an  indi^idua] 
member.  With  respect  to  the  solicitorj  Mr.  Faithful— 
although  it  was  shewn  that  he  had  acted  for  the  Com- 
pany on  the  occasion  of  former  sales,  a  circumatanci 
which  morally  would  go  far  to  satisfy  iia  of  hia  hann^ 
had  authority  to  do  so  in  the  present  instance^  it  doe 
not  establish  the  proposition  in  a  le^al  point  of  view 
There  is  an  obvious  distinction  between  a  genera 
authority  and  an  authority  relating  to  a  particidii 
transaction  (many  instances  of  agency  might  be  referr© 
to  in  proof  of  this).  A  man  employs  a  solicitor,  ani 
even  caUs  him  his  solicitor,  but  that  does  not  give  tha 
person  authority  to  bind  him  in  a  particular  instance 
Here  nothing  was  proved  except  that,  on  other  occi! 
sions,  Mr.  Faithful  acted  as  solicitor  of  the  Company 
But,  to  enable  him  to  bind  the  Company  as  to  this  \m 
ticular  sale,  he  would  have  required  an  express  authorit 
in  the  particular  case,  and  it  was  not  because  he  hn 
acted  on  former  occasions  that  we  can  legally  infer  tliJ 
he  had  the  slightest  authority  to  sell  these  lands.  Tl 
position  of  a  solicitor  in  such  cases  is  too  clear  to  requi 
further  illustration,  and  it  can  make  no  differeni 
whether  he  is  acting  for  a  company^  or  for  an  individu* 
Then,  as  Mr.  Fuller*^  authority  was  derived  from  M 
Scott  and  Mr.  Faitlifiil,  there  was  no  prima  facie  pro 
of  agency  for  the  Company  which  called  for  an  answer 
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At  one  time  during  the  argument  I  wu  disposed  to 
diink  that,  as  twelve  months  had  elapsed  between  the  ' 
nle  and  the  trial,  the  fact  of  the  transaction  having  been 
undisturbed  during  that  time  might  be  a  ground  for 
iofezmig  that  it  had  come  to  the  knowledge  of  the 
CnQpany,  and  that  they  must  be  taken  to  have  acquiesced 
in  it.  Bat,  on  further  consideration,  I  am  satisfied  that 
tioBioold  be  going  too  far.  In  the  absence  of  evidence 
of  the  purchase  money  having  been  received  by  them, 
V  of  a  conveyance  having  been  drawn  up,  or  any  thing 
^GBpeeting  the  transaction  having  come  to  their  know- 
Uge,we  should  not  be  justified  in  drawing  such  an 
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As  I  liave  already  said,  I  come  to  this  conclusion 
^gnat  regret;  for  the  evidence  in  question  was  either 
soperfluoua,  or,  if  necessary,  the  deficient  portion  of  it 
^i"dd  ha?e  been  completed  with  little  extra  trouble.  It 
n  importsnt,  however,  that  we  abide  by  the  principles 
^  ndea  which  have  been  hitherto  maintained  aa  to  the 
wiEdcucy  of  legal  proof. 

It  will  therefore  be  unnecessary  to  say  anything  on 
the  other  matter,  which  must  now  be  left  to  be  settled 
<»  some  future  occasion. 

WioHTMAN  and  Blackburn  JJ.  concurred. 

CsoMPTON  J.  had  left  the  Court. 

Rule  absolute  for  a  new  trial. 
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Saturday, 
May  25th. 


Adeuna  Heys  agahist  Eowm  James  Tisdai 


Duty  ofh&use        The  plaintiff  employed  tlie  defendant  as  house  ogtut  to  let  a  ho 

(i0&nt,  fop  hep  on  commin^ioD,      In   an  action  for  introdacing  an  insolif 

introducing  tenant:  held,  that  it  wai*  properly  loft  uj  the  jury  upon  the  evidonei 

imolvent  say  whether  it  was  part  of  the  defendant's  retaijier  to  make  rtasoni 

Umnt.  inquipies  as  to  the  eli^bility  of  the  tenant. 

T^HE  declaration  stated  thai  in  consideration  tl 
the  plaintiff,  at  tlie  request  of  the  defendant^  e 
ployed  him  as  her  house  agent  for  the  purpo^  of  lett] 
or  procuring  for  the  plaintiff  a  tenant  for  a  cert 
furnished  house  and  premises  of  the  plaintiff^  for  cc 
mission  and  rewai-d  to  him  the  defendant,  the  dcfe 
ant  undertook  and  engaged  with  the  plaintiff  that 
would  use  due  care  and  attention  as  such  house  agt 
in  and  about  the  procuring  such  a  tenant,  and  in  i 
about  ascertaining  or  endeavouring  to  ascertain,  bei 
letting  the  said  house  and  premises  to  any  person 
troduced  and  recommended  by  liim  to  the  plaintiff,  1 
such  person  was  a  ^t,  proper,  respectable  and  soli 
person  to  become  tenant  of  the  said  house  and  premii 
Yet  the  defendant  did  not  use  such  due  care  and  at 
tion  as  such  house  agent j  but  introduced  and  reo 
mended  to  the  plaintiff  as  a  tenant  for  the  said  h( 
and  premises  one  T.  £*,  and  afterwards,  as  such  h( 
agent  of  the  plaititiff,  let  the  said  house  and  premisf 
the  said  T.  E,  without  using  due  care  and  attentio 
and  about  ascertaining  or  endeavouriug  to  ascer 
that  he  the  saitl  T,  E^  was  sueh  fit,  proper,  respect 
and  solvent  person  as  afore^saidj  and,  on  the  conti 
well  knowing  (as  the  fact  was)  that  the  said  T 
was  not  a  fit  or  proper  person  to  become  such  ten 
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and  was  ndther  respectable  nor  solvent.    Averment  of       1861. 
special  damage;  &c.  hrs 

FleasL     1.  That  the  defendant  did  not  undertake  or      ximoau. 
engage  as  alleged.    2.  That  he  did  nse  such  due  care 
and  attention  as  such  house  agent,  according  to  his 
undertaking  in  that  behalf. 

IiBues  on  the  pleas. 

On  the  trial,  befofe  Blackburn,  J.,  at  the  London 
Sittings  after  Easier  Term,  it  appeared  that  the  defend- 
lat,  vho  was  an  auctioneer,  called  upon  the  plaintiff  to 
know  whether  she  would  let  the  house  mentioned  in 
the  declaration,  and  introduced  7.  J?,  to  her  as  a 
tenant,  and  handed  to  her  his  references.  The  subse- 
qnent  negociations  as  to  letting  the  house  were  con- 
ducted between  the  plaintiff  and  71  £.,  and  ended  in 
Us  becoming  her  tenant  He  paid  the  first  quarter's 
rent  only,  and  became  insolvent.  The  defendant  sent 
in  an  account  to  the  plaintiff,  charging  five  per  cent, 
commission  on  letting  the  house  and  for  collecting  the 
bst  quarter's  rent. 

The  learned  Judge  left  two  questions  to  the  jury. 
First:  Was  it  upon  the  evidence  part  of  the  defendant's 
emidoyment,  for  which  he  was  to  earn  commission,  that 
he  ahotdd  make  reasonable  inquiries  as  to  the  eligibility 
of  the  tenant?  And  he  directed  them  that  if  it  was  no 
part  of  the  duty  of  the  defendant  to  look  into  the 
lefeiences  he  was  entitled  to  a  verdict.  But  if  they 
were  of  opinion  that  it  was  part  of  his  duty  to  make 
leaaonable  inquiries  as  to  the  eligibility  of  the  tenant, 
then  they  were  to  consider  whether  he  had  made  those 
^^caaonable  inquiiies. 
The  jury  said  that,  according  to  the  retainer  by  the 

;p\aintiff,  the  defendant  was  bound  to  make  reasonable 
X  2 
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inquiriea  as  to  the  eligibility  of  tlie  tenaBt,  and  that  li 
had  not  made  them ;  and  gave  a  verdict  for  the  plaiutit 
damages  2SL  6j,  8d. 

Petersdojff  Seijt.  moved  for  a  rule  calliDg  upon  tl 
plaintiff  to  shew  cause  why  there  should  not  be  a  nc 
trifd  on  the  ground  that  there  was  no  evidence  to  go  1 
the  jury. — There  was  no  evidence  of  any  express  bargoj 
that  the  defendant  would  do  more  than  be  the  mediu 
of  eommunicatioE  between  the  plaintiff  and  a  tenau 
And  there  is  no  implied  undertaking,  from  the  natu 
of  the  employment  of  a  house  agent^  that  he  guaranti 
the  solvency  or  eligibility  of  a  tenant.  His  duty  is  simp 
to  use  reasonable  eare  to  introduee  to  the  person  wl 
employs  him  a  solvent  or  competent  tenant,  [  Cackbu 
C,  J.  The  house  agent  must  use  reasonable  care  ai 
diligence  in  ascertaining  the  condition  of  a  person  befc 
he  introduces  him  to  the  landlord  as  a  tenant.  It  canxi 
be  supposed  that  the  commission  of  five  per  cent,  is  to 
paid  for  only  putting  the  name  of  the  owner  and  the  pi 
tieuiars  of  the  premises  upon  the  house  agent's  books  \ 
the  information  of  thoae  who  may  come  to  make  inquir 
at  his  office.  Cromptou  J.  When  the  owner  of  a  hoi 
piToposes  to  a  house  agent  that  he  should  find  a  tenant  i 
him  J  it  is  meant  that  he  should  find  a  fit  and  proper  tena 
Wightman  J,  What  does  the  house  agent  receive  i 
commission  for,  except  for  making  inquiries  as  to  \ 
fitness  of  the  tenant?]  The  house  agent  only  introdu* 
a  tenant  to  the  landlord  ;  it  is  the  duty  of  the  landli 
to  make  inquiries  as  to  the  respectability  of  the  tena 
[  Crompton  J.  If  a  broker  introduces  a  notoriously  I 
customer  to  his  employerj  an  action  wotdd  lie  i 
uogligcnco*  The  jury  may  collect  from  the  circunistan 
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fbt  the  tmdertaking  of  the  defendant  was.  Blackburn  J.  1861. 

If  an  attorney  is  employed  to  procure  a  mortgage  security  Jbys 

he  undertakes  to  ascertain  that  the  title  is  good  and  that  tikoa?. 
it  is  a  sufficient  security  (a).] 

Per  CUMAM.     (COCKBUKN  C.  J.,  WlOHTMAN,  CrOMP- 

ro»andHiu.  JJ.) 

Rule  refused. 

(a)  Se«  nayne  t.  Rhodes,  8  Q,  B.  342, 


CusACK  and  others  against  Robinson,  Sa/i^r^^ay, 

^  May  26th. 


I  h  order  to  satisfy  the  Statute  of  Frauds,  29  Car.  2.  e.  3.  «.  17.,  StattUe  of 
tbeit  most  be  both  an  acceptance  of  the  goods,  or  part  of  them,  and  an  Frauds, 
«Mlreecipt  of  them.  29  Car,  Ze.S, 

th  Older  to  satisfy  the  same  enactment  it  is  not  necessaiy  that  the  s.  17. 
*c^>taBce  of  the  goods  should  follow  or  be  contemporaneous  with  the  Acceptance 
^^t  of  them ;  an  aocq>tance  prior  to  the  receipt  will  suffice.  and  receipt  of 

3.  In  u  action  for  goods  sold  and  delivered,  it  appeared  that  goods. 
ue  defendant  went  to  the  plaintifis  at  Liverpool,  and  said  he 
»aafed  tobnjfrom  150  to  200  firkins  of  butter.  He  then  went  with 
«pe  of  them  to  their  cellar,  where  he  was  shewn  a  lot  of  15^5  firkins, 
^  of  which  he  opened  and  inspected.  Afterwards,  on  the  same  day, 
we  pUintifSt  and  defendant  maiie  a  Terbal  agreement,  by  which  the 
ce&odant  agreed  to  buy  that  specific  lot  at  77*.  per  cwt  When  the 
pice  bad  b^n  agreed  on.  the  defendant  took  a  cara  on  which  his  name 
^  address  in  London  were  written  "  Edmund  Rohinson,  1,  WeUington 
Strut,  London  Brieve,  London,'*  and  wrote  on  it  "  156  firkins  butter 
to  be  deliyered  at  Fenning's  Wharf,  TooUy  Streets  He  gave  this  to 
^  jftotiflh,  and  at  the  same  time  said  that  his  agents,  Messrs.  C, 
^  ^Mtrpod,  would  give  directions  how  the  goods  were  to  be  forwarded 
^Tmixt^s  Wharf  The  plaintifis,  by  C.'s  directions,  delivered  the 
^0^  to  P:%  carta  to  be  forwarded  to  the  defendant  at  Fennfma's 
^^^.  The  plaintiff  sent  an  invoice,  dated  the  25th  October  1860, 
^  the  address  on  the  defendant's  card.  He  received  in  answer  a  letter 
pQipcrcing  to  come  from  a  clerk  in  the  defendant's  oflke,  acknowledging 
^  receipt  of  the  invoice,  and  stating  that,  on  the  defendant's  return, 
«»wild  no  doubt  attend  to  it  A  derk  at  Fennvng's  Wharf  proved 
w^  Hessrs.  Fenninas  stored  goods  for  their  customers,  and  nad  a 
^"i<*tt  warehouae ;  that  the  ddfendant  had  used  the  warehouse  for 
'^^  yean,  and  was  in  the  habit  of  keeping  his  butters  there  till  he 
^  tbiem.  On  the  26th  October  RfCo.hsSi  delivered  a  part  of  the 
I<%  fiikina  in  question  at  the  wardSiouse,  and  delivered  the  residue 
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i^^«rw»rdj».  The  witness  could  oot  say  whethCT  any  one  vame  loiiu|< 
them  or  not*  bui  be  proved  that  they  were  deliTevd  njf  V  Fami 
VQ  P.  4  ^^^*  imd€J  a  deliTery  order  from  the  def^odimt,  iited  27 
Ocioher.  Held  thjtt  there  waa  e^'idence  of  fti*  acceptance  md  acti 
repetpi  soffieteni  t^  sati^  the  statute. 


"TyECLAEATION  for  goods  sold  and  delivered,  m 
goods  bargained  and  soli  Plea,  never  indebti 
At  the  trial,  before  Blackburn  J.,  at  the  LiverpoolVimi 
Asskes  in  1860^  it  appeared  that  the  defendant,  w 
was  a  London  merchant^  on  the  24th  OciolteTf  1860^ 
Liverpool,  called  on  the  plaintiffs^  who  are  importers 
Canadian  produce,  and  said  he  wanted  to  buy  from  1 
to  200  firkins  of  Canadian  butter.  He  then  went  w 
one  of  the  plaintiffs  to  their  cellar,  where  be  was  she 
a  lot  of  156  fijrkins  of  butter,  "  'Ex-Bahemian/''  belong 
to  the  plaintiflfe,  which  he  then  had  the  opportnnitj 
inspecting,  and  in  fact  he  did  open  and  inspect  six  of 
firkina  in  that  lot.  After  that  examination,  they  wen 
another  cellar  to  see  other  butter,  which  however  did 
suit  the  defendant.  At  a  later  period  of  the  same  day, 
plaintiffs  and  the  defendant  made  a  verbal  agreement 
which  the  defendant  agreed  to  buy  that  specific  lo 
156  firkins,  at  77j.  per  cwt.  Wien  the  price  had  I 
agreed  on^  the  defendant  took  a  card  on  which  his  n 
and  address  in  Londan  were  written  '*  Edmund  Roih 
1,  Wellington  Street ^  London  Bridge^  London/*  and  w 
on  it  '^56  firkins  butter  to  be  delivered  at  Fenn 
IVhftrf^  Toolei^  Street/'  He  gave  this  to  tlie  plain 
and  at  the  same  time  said  that  his  agents,  *  Me 
CUhhom,  at  Liverpoolj  would  give  directions  how 
goods  were  to  be  forwarded  to  Famine's  Wharf. 
plaintiffs,  by  CUbborn^  dircctionsj  delivered  the  butt 
Fichf&n^B  carts  to  be  forwarded  to  the  defetxdai 
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Fenning^B  Wlwrf*     The  plaintiffs  sent  an  invoice,  dated        1861. 
the  25th  October ^  1860,  to  the  address  on  the  defendant's       cusack 
card.     They  received  in  answer  a  letter  purporting  to     robi^kson. 
come  from  a  clerk  in  the  defendant's  office,  acknowledg- 
ing the  receipt  of  the  invoice,  and  stating  that  on  the 
defendants  return  he  would  no  doubt  attend  to  it. 
There  was  no  evidence  that  the  writer  of  this  letter  had 
any  authority  to  sign  a  memorandum  of  a  contract. 
On  the  27th  October  the  plaintilBb,  in  Liverpool  received 
a  telegram   from   the  defendant  in  London,  in  effect 
asserting  that  the  butters  had  been  sold  by  the  plaintiffs 
subject  to  a  warranty,  that  was  equal  to  a  sample,  but 
that  they  were  not  equal  to  sample,  and  therefore  would 
be  returned.     The  plaintifiBs  replied  by  telegram  that 
there  was  no  such  warranty,  and  they  must  be  kept.     A 
derk  at  Fetimng's   Wharf  proved   that   Messrs.  Fen- 
nings  stored   goods   for    their  customers,  and  had    a 
butter  warehouse;   that  the  defendant   had  used  the 
warehouse  for  fifteen  years,  and  was  in  the  habit  of 
keeping  his  butters  there  tiU  he  sold  them.     On  the 
26th  October,  Pickford  jp  Co.  had  delivered  a  part  of  the 
156  firkins  in  question  at  the  warehouse,  and  delivered 
the  residue  on  the  morning  of  the  27th  October,     The 
witness  could  not  say  whether  any  one  came  to  inspect   . 
them  or  not,  but  he  proved  that  they  were  delivered  up 
by  Fenning  to  Pickford  §•  Co.  under  a  delivery  order 
firom  the  defendant  dated  27th  October.     The  defendant's 
counsel  admitted  that  it  must  be  taken  that  the  sale  was 
not  subject  to  any  warranty ;  but  objected  that  the  price 
of  the  goods  exceeded  10/.,  and  that  there  was  nothing 
proved  to  satisfy  the  requisitions  of  the  Statute  of  Frauds. 
The  verdict  was  entered  for  the  plaintiffs  for  420/.  10«.  \d., 
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with  leave  to  the  defendant  to  move  to  enter  a  nonsuit, 
if  there  was  no  evidence  proper  to  he  left  to  the  jury 
either  of  a  memorandum  of  the  contract  or  of  an  accept- 
ance and  actual  receipt  of  the  goods. 

In  Hilary  Term,  1861,  Edward  Janies  obtained  a  rule 
nisi  accordingly,  citing  Niehohon  v.  Bower  (a) :  iwhich 
rule  was  argued  at  the  Sittings  in  banc  after  Eader 
Term,  on  the  9th  May  :  before  HiU  and  Blackburn  JJ, 


Mellish  and  Quain  shewed  cause.  It  must  be  eon- 
ceded,  on  the  part  of  the  plaintiffs,  that  there  was  no 
memorandum  of  a  contract  in  writing  to  satisfsr  the 
17th  section  of  the  Statute  of  Frauds,  29  Car,  2.  c  3*, 
which  enacts,  "No  contract  for  the  sale  of  any  goods, 
wares  and  merchandises,  for  tlic  price  of  10^,  sterling  oi 
upwards,  shall  be  allowed  to  be  good,  except  the  bujei 
shall  accept  part  of  the  goods  so  sold^  and  actiiallj 
receive  the  same,  or  give  something  in  earnest  to  bine 
the  bargain,  or  in  part  of  payment^  or  that  some  note  oi 
memorandum  in  writing  of  the  said  bargain  be  madi 
and  signed  by  the  parties  to  be  charged  by  such  contract 
or  their  agents  thereunto  la  \v fully  authorized,'*  Thi 
card  which  the  defendant  delivered  to  the  plaint iffs  i 
insufScient  for  that  purpose,  as  it  does  not  contain  th 
names  of  both  parties  to  the  contract,  neither  does  i 
state  the  price  at  which  the  butter  was  to  be  sold. 

But  there  is  evidence  of  an  acceptance  and  actual  rccei| 
of  the  goods  within  the  meaning  of  the  statute.  A  vei 
important  fact  in  the  case  is^  that  the  sale  was  a  sale  i 
a  specific  lot  of  156  firkins  of  butter^  and  also  that  thei 
was  a  verbal  contract  for  the  sale  of  the  butter  which  w: 
(fl)  \E,^E,  \T2. 
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Talid  at  common  law,  and  the  vendee  gave  directions        1861. 
that  it  should  be  sent  to  him  at  Fennifufs  Wharf.     As       Cusack 
the  defendant  was  in  the  habit  of  using  Fenning's  Wharf    kobissok. 
as  his  warehouse,  his  ordering  certain  specific  goods  to 
be  taken  there,  and  they  being  taken  there  by  his 
*  direction,  and  warehoused  in  the  manner  goods  received 
on  his  accoimt  were  usually  warehoused,  vested  the 
goods  in  his  actual  possession.     If  the  goods  are  in  the 
rendee's  actual  possession,  then  the  vendor's  right  of 
lien  for  the  price  is  destroyed.     Suppose  instead  of 
directing  the  goods  to  Fenning*8.  Wharf,  the  defendant 
had  directed  them  to  his  own  warehouse,  surely  that 
would  have  been  ample  evidence  of  an  acceptance  and 
Ktoal  receipt  to  satisfy  the  statute.     There  is  a  distinc- 
tion hctween  the  cases  of  a  purchase  of  specific  goods, 
and  of  goods  which  are  in  bulk  and  not  ascertained. 
Soppose  a  man  goes  into  a  shop  and  says,  '^  I  buy  that 
chattel  j  send  it  to  such  a  place,  or  give  it  to  a  porter,'' 
and  afterwards  receives    it    and   exercises  an  act  of 
dominion  over  it,  he  has  done  everything  the  statute 
leqitires  to  constitute  an  acceptance  and  receipt.     At 
one  time  it  was  doubted  whether,  in  order  to  satisfy  this 
dsQse  in  the  statute,  the  acceptance  might  not  follow  the 
deliveiy :  but  that  doubt  has  been  removed  by  Morton 
▼•  TSibett  {a\  where  this  Court  decided  that  the  ac- 
ceptance must  precede  or  be  contemporaneous  with  the 
deltvery.     That  case  is  also  an  authority  to  shew  that 
the  &ct  of  the  vendee  having  dealt  with  the  goods  as 
owner,  is  evidence  of  an  acceptance  and  receipt.     Here, 
aiier  a  contract  respecting    these  goods,  which  was 
landing  at  common  law,  had  been  entered  into,  the 
defendant  exercised  an  act  of  dominion  over  them  by 

(a)  1 J  Q.  B.  428. 
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ordering  them  to  be  sent  to  Fenning'*  marf,  and  U 
warcbouaed  tliere  for  him. 

In  mmore  v.  St^{a)  the  defendant  purcbas^ 

hor^e,  under  a  verbal  agreement  from  the  plamt.ff. 

desired  the  plaintiff,  who  was  a  "very  'table  keepe 

keep  the  borscs  at  livery  for  him,  «h.cb  the  p^ 

agreed  to  do.    The  Court  of  Common  Pleas  held 

to  was  sufficient  evidence  of  a  dehvery  w.th« 

statute.      Ckaplin  v.  Roger,  (i)  decided  that  wb 

vendee,  after  a  bargain  and  sale  by  parol,  deals 

goods  as  if  tbey  were  in  hi.  actnal  po8sess«,n.  s«. 

act  of  ownership  is  erideuee  of  a  receipt  and  accep 

by  the  vendee.    In  Hart  v.  B^t{c)  this  Court 

that  a  delivery  of  goods  by  the  vendor  to  a  whar 

appointed  by  the  vendee,  to  be  forwarded  by  any 

to  the  vendee,  would  not  constitute  an  acceptanc 

receipt  under  the  statute ;  but  that  ea«e  is  dxstmgm 

for  two  reasons,  first  that  the  sale  was  not  one  of- 

goods,  and  uext  the  direction  given  by  the  «u 

the  vendor  was.  that  the  goods  were  to  be  sent 

by  sea  from   a  place  called  Griffin's  Wharf, 

The  faet5  were  that  they  were  forwarded  from  t 

marf  in  a  sWp  ^t^lected  by  the  wharfinger,  ai 

before  they  reached  their  destination. 

mchoU.m  V.  3«««r  (rf),  which  was  eited  when  1 
was  moved,will  probablybe  relied  on  by  theother. 

in  tliat  case  the  vendee  purposely  suspended  the»« 
bfcaiise  he  was  in  insolvent  circumstances. 
V.  Mcigh  (.)  may  perhaps  also  be  relied  on;  b, 
the  goods  sold  were  not  specific  goods;  the  de 


(rt)  1  Taunt.  45«. 


(A)  \  Eatt.  192. 


(r)  'Z  E.  *  B.  364. 
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them  cm  board  a  ship  selected  by  the  vendor^  therefore^  1861. 
ODuU  in  no  way  amoiint  to  an  acceptance  and  receipt  by  Cubaok 
thefendee.  Bobissov. 

Mboard,  in  support  of  the  rule.  The  defendant 
never  exercised  such  an  act  of  ownership  over  the  goods 
as  wonld  constitute  an  acoq>tance  and  actual  receipt 
within  ibe  meaning  of  the  Statute  of  Frauds.  In 
(^pHn  v.  Sogers  {a)  the  vendee  had  sold  the  goods  to 
a  third  person,  which  was  an  unequivocal  act  of  domi- 
nion. It  is  true  that,  in  the  present  case,  the  defendant 
ordered  the  goods  to  be  sent  to  Fennin^s  Wharf;  but 
all  that  can  be  inferred  from  that  act  is  that  flie  ware- 
home  at  Famines  Wharf  was  the  defendant's  warehouse 
firthe purpose  of  acceptance.  Hunt  v.  Hecht{b)  is  an 
eipess  authority  that,  unless  the  vendee  has  an  oppor- 
tnnity  of  judging  whether  the  goods  sent  correspond 
with  those  ordered,  there  can  be  no  acceptance  and 
receipt  within  the  statute. 

There  is  no  distinction  between  specificgoods  and  goods 
wludi  are  not  ascertained.  In  £aU<^  v.  JParAtfr(c)  the  de- 
fendant bought  certain  goods,  some  of  which  were  mea- 
sored  in  his  presence,  some  of  which  he  marked  with  a 
peadl,  and  some  of  which  he  assisted  in  cutting  firom  a 
larger  bulk.  Afterwards,  when  the  goods  were  sent  to  his . 
house,  he  refused  to  accept  them ;  and  the  Court  held  that 
tiiere  was  no  aoceptance  and  receipt  to  satisfy  the  statute. 
So,  in  Farina  v.  Home  {d),  the  vendor's  acceptance  of  a 
ddivery  warrant,  given  by  a  wharfinger  with  whom  the 
goods  had  been  warehoused,  was  held  to  be  no  evidence 
of  a  delivery  and  acceptance  of  goods. 

(a)  1  East,  192.  (*)  8  Exeh.  814. 

(c)  2  A  #  a  37.  (rf)  16  M.  #  W.  119. 
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Whether  there  can   be  an   acceptance  before  dt 
very  of  goods  under  this   section   of  the  Statute 
Frauds    was   raised    in     Saunders    v.    Topp  (a). 
that  case,    however,   it   was   not    necessary  to  ded 
the  question,  because  there  ^vas  evidence  of  an  acce] 
ance  after  delivery;    but  the  Judges  of  the  Court 
Exchequer  seemed  to  be  of  opinion  that  there  could  uot 
an  acceptance  prior  to  the  receipt.     IHill  J.     A  biii^ 
and  sale  between  vendor  and  vendee— valid  in  all  i 
spects  except  for  the  Statute  of  Frauds ;  goods  aeiit 
vendor,  under  the  direction  of  vendee,  to   warehou 
keeper  selected  and  nominateil  by  vendee ;  vendor  pari 
with  his  lien,  and  the  transitus  at  an  end.  Do  these  fa 
constitute  an  acceptance  and  actual  receipt  within  1 
meaning  of  the  17th  section  of  the  Statute  of  Frauds 

Cur.  adv.  vuU.  (t). 


The  judgment  of  the  Court  was  now  delivered  by 


Blackburn  J.  (After  fully  stating  the  facts  hii  lo 
ship  proceeded).  It  was  not  contended  that  there  i 
any  sufficient  memorandum  in  writing  in  the  preai 
case :  but  it  was  contended  that  there  was  suffici^ 
evidence  that  the  defendant  had  accepted  the  goods  sc 
and  actually  received  the  same ;  and,  on  considerati^ 
we  are  of  that  opinion. 

The  words  of  the  statute  are  express,  that  there  m 
be  an  acceptance  of  the  goods,  or  part  of  them, 
well  as  an  actual  receipt  \  and  the  authorities  are  v 
numerous  to  shew  that  both  these  requisites  must  es 
or  else  the  statute  is  not  satisfied.     In  the  recent  c 

(a)  4  Exch.  390.  t    • 

{h)  The  RTgiimenta  in  this  case  sw  reported  hy  ff.  tMro^d  Esq, 
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ofykkoltonY,  Bower  {a),  which  was  cited  for  the  de-        1861. 

kadsmt,  141  quarters  of  wheat  were  sent  by  a  rail-       cusack 

▼aj,  addressed  to  the  vendees.    They  arrived  at  their     bobIUon. 

destination,  and  were  there  warehoused  by  the  railway 

Company  under  circumstances  that  might  have  been 

beld  to  put  an  end  to  the  unpaid  vendor's  rights. 

Bat  the  contract  was  not  originally  a  sale  of  specific 

wheat,  and  the  vendees  had  never  agreed  to  take  those 

particdsr  quarters  of  wheat ;  on  the  contrary,  it  was 

sbewn  to  be  usual,  before  accepting  wheat  thus  ware- 

houaed,  to  compare  a  sample  of  the  wheat  with  the 

temple  by  which  it  was  sold ;  and  it  appeared  that  the 

Tendees,  knowing  that  they  were  in  embarrassed  cir- 

camstances,  purposely  abstained    from   accepting   the 

goods,  and  each  of  the  Judges  mentions  that  fact  as  the 

gnmnd  of  their  decision.     In  Meredith  v.  Meigh  (b)  the 

goods,  which  were  not  specified  in  the  original  contract, 

liad  been  selected  by  the  vendor,  and  put  on  board  ship 

by  the  directions  of  the  vendee,  so  that  they  were  in 

the  hands  of  a  carrier  to  convey  them  from  the  vendor 

to  the  vendee.     It  was  there  held,  in  conformity  with 

Utmtm  V.  Amdtage  (c),  that  the  carrier,  though  named 

bj  the  vendee,  had  no  authority  to  accept  the  goods. 

And  in  this  we  quite  agree :  for,  though  the  selection  of 

tbe  goods  by  the  vendor,  and  putting  them  in  transit, 

would,  but  for  the  statute,  have  been  a  sufScient  deli- 

^'eiy  to  vest  the  property  in  the  vendee ;  it  could  not  be 

said  that  the  selection  by  the  vendor,  or  the  receipt  by 

the  carrier,  was  an  acceptance  of  those  particular  goods 

by  the  vendee. 

In  Baldey  v.  Parker  (rf),   which   was    much  relied 

(a)  \E.^K  172.  (h)  2  E,  #  B,  364. 

(f )  5  5.  #  Aid.  557.  (d)  2  B.  ^-  C.  37. 
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on  by  Mr.  MUward  in  ai^uing  in  support  of  thia  n 
the  ground  of  the  decision  was  that  pointed  out 
Hobroyd  J.,  who  says^  p.  44 :  '^  Upon  a  s^e  of  spec 
goods  for  a  specific  price,  by  parting  with  the  p 
session  the  seller  parts  with  his  lien*  The  stat 
contemplates  such  a  parting  with  the  po^easion ;  \ 
therefore  as  long  as  the  seller  preserves  hia  control  o 
the  goods,  so  as  to  retain  his  Hen,  he  prevents  the  x 
dee  from  accepting  and  receiviug  them  as  hb  o 
within  the  meaning  of  the  statute,*'  The  principle  h 
laid  down  is  that  there  cannot  be  an  actual  receipt 
the  vendee  so  long  as  the  goods  continue  in  the  posi 
sion  of  the  seller,  as  unpaid  vendor^  so  as  to  pre^e 
his  lien ;  and  it  has  been  repeatedly  recognised. 
though  the  goods  remain  in  the  personal  posscssioi] 
the  vendor,  yet,  if  it  is  agreed  between  the  vendor 
the  vendee  that  the  possession  shall  thenceforth  be  k 
not  as  vendor  but  as  bailee  for  the  purchaser,  the  ri 
of  lien  is  gone,  and  then  there  is  a  sufficient  receip 
satisfy  the  statute;  Marvin  v.  WaUis{a)^  Beaumon 
Brengeri  (i).  In  both  of  these  cases  the  specific  chi 
sold  was  ascertained,  and  there  appear  to  have  been 
indicating  acceptance  subsequent  to  the  agreement  wl 
changed  the  nature  of  the  possession, 

In  the  present  case  there  was  ample  evidence  i 
the  goods,  when  placed  in  Fennings  Wharfs  were 
under  the  control  of  the  defendant  to  await  his  furl 
directions,  so  as  to  put  an  end  to  any  right  of  the  pi 
tiffs  as  unpaid  vendors,  as  much  as  the  change  in 
nature  of  the  possession  did  in  the  cases  cited.  T 
was  also  sufficient  evidence  that  the  defendant  had 
Liverpool,  selected  these  specific  156  firkins  of  buttc 
(a)  6  E.  4-  B.  726.  (*)  5  a  B,  301. 
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those  which  he  then  agreed  to  take  as  his  property  as        1861. 

the  goods  aold,  and  that  he  directed  those  specific  firkins       cotack 

to  be  sent  to  Lmdon.    This  was  certainly  evidence  of  an     u^,,,;„05. 

aooeptanoe;  and  the  only  remaining  question  is^  whether 

it  is  necessaiy  that  the  acceptance  shonld  follow,  or  be 

oontemporsneous  with  the  receipt,  or  whether  an  ac- 

cq>taiioe  before  the  receipt  is  not  sufficient.     In  iS'atfU- 

iert  y.  Tifpp  {a\  which  is  the  case  in  which  the  facts 

qiprosch  nearest  to  the  present  case,  the  defendant  had, 

aocording  to  the  finding  of  the  jnry,  agreed  to  buy  firom 

the  plaintiff  45  couple  of  sheep  which  the  defendant,  the 

pvchaser,  had  himself  selected,  and  the  ^plaintiff  had  by 

his  directions  put  them  in  the  defendant's  field.    Had 

the  case  stopped  there,  it  would  have  been  identical 

^  the  present.    But  there  was,  in  addition,  some 

eridence  that  the  defendant,  after  seeing  them  in  the  field, 

ooanted  them  and  said  it  was  all  right,  and,  as  this  was 

lome  evidence  of  an  acceptance  after  the  receipt,  it 

became  unnecessary  to  decide  whether  the  acceptance 

wider  tiie  statute  must  follow  the  delivery.    Parke  B., 

fi^HD  the  report  of  his  observations  during  the  argument, 

soenu  to  have  attached  much  importance  to  the  selec* 

tion  of  particular  sheep  by  the  defendant,  but  in  his 

judgment,  he  abstains  firom  deciding  on  that  ground, 

thongh  certainly  not  expressing  any  opinion  that  the 

acceptance  must  be  subsequent  to  the  delivery.  '  The 

other  three  Barons — Alderson,  Rol/e  and  JR&i«— express 

an  inclination  of  opinion  that  it  is    necessary,  under 

the  statute,  that  the  acceptance  should  be  subsequent  to 

or  contemporaneous  with  the  receipt ;  but  they  expressly 

abstain  from  deciding  on  that  ground.     In  the  elaborate 

judgment  of  Lord  Campbell  in  Morion  v.  Tibbet  {b) ;  in 

(>)  4  Kxc^.  390.  (h)  IdQ.B.  438. 
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whieh  the  natiire  of  an  acoeptaoce  and  actual  receipt 
saMcient  to  watidj  due  itatnte^  w  Mlj  expatinded ;  ht 
aay t  (p-  434},  "  Tlia  mDcef^amm  h  to  be  somethiEig  wHct 
is  to  precede,  or  at  mmst  r^e  to  be  contemporaneom  with, 
the  actual  receipt  of  the  goods^  and  is  not  to  be  a  stibse- 
qiient  act  after  the  goods  have  been  actually  received^ 
weighed,  measured  or  examined.^'     The  intention  of  the 
legialature  seems  to  have  been  that  the  contract  shonJd 
not  be  good  unl^s  partiallj  executed,  and  it  is  partially 
eiecuted  if,  after  the  vendee  has  finally  agreed  on  the 
specific  articles  which  he  is  to  take  under  the  contract^ 
the  vendor^  by  the  vendee's  directions,  parts  with  the 
posscMion^  and  puts  them  under  the  control  of  the  ven- 
dee ao  as  to  put  a  complete  end  to  all  the  riglits  of  the 
unpaid  vendor  as  such.     We  tliink,  therefore,  that  there 
ifl  nothing  in  the  nature  of  the  enactment  to  imply  m 
intention,    which  the   legislature  has  certainly   not  in 
terms  expressed,  that  an  acceptance  prior  to  the  receipt 
wilt  not  suffice.     There  is  no  decision  putting  this  con- 
struction on  the  statutCj  and  we  do  not  think  we  aught 
io  to  construe  it. 

We  are,  therefore,  of  opinion  that  there  was  eiidence 
in  this  case  to  satisfy  the  statute,  and  that  the  rule  must 
be  discharged. 

Rule  discharged. 
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The  Queen  against  Boyss.  Mtmda^, 

May  27th. 

1.  A  podon  under  the  Great  Seal  takes  away  the  privilege  of  a  Pardon. 
vitneM  u  not  answering^  so  far  as  regard^  any  risk  of  prosecution  at  the  Impeachment 
ah  or  in  the  name  of  the  Crown.  hy  Haute  of 

2L  The  Act  of  Settlement,  12  &  13  W,  3.  c.  2.  e.  3.,  which  enacts  that    Commons, 
BO  piidon  nnder  the  Great  Seal  shall  be  pleadable  in  bar  to  an  impeach-   Act  of  Settle^ 
■eat  by  the  Commons  in  Parliament,  renders  a  pardon  under  the  ment^  12  &  13 
Greit  Seal  wholly  inoperative  to  prevent  impeachment  by  the  House  of   W.  3.  c.  2.  s.  3. 
CoaniKmi^  and  m  getting  rid  of  the  judgment  of  the  House  of  Lords ;  for   Privilege  of 
^  pvpoie  a  mbiequcnt  pardon  must  be  granted  by  the  Crown :  per  toitneet  in 
OBeAum  C.  J.,  Crompton  and  Hill  J  J. ;  dubitante  Blackburn  J.  not  anstoering, 

3.  A  merdj  remote  and  naked  possibility  of  legal  peril  to  a  witness   Questions 
froai  aoiwerin^  a  question  is  not  sufficient  to  entitle  him  to  the  privilege  tending  to 
rf  not  answenng.    To  entitle  him  to  the  privilege  of  silence,  the  Court  criminate. 
nut  He;  from  the  circumstances  of  the  case  and  the  nature  of  the   Information 
erideoee  which  he  is  called  to  gire,  that  there  is  reasonable  ground  to  for  bribery. 
Wefaeod  danger  to  the  witness  from  his  being  compelled  to  answer.    Corroboration 
JfoieoTer,  the  danger  to  be  apprehended  must  be  real  and  appre-   of  accomplice, 
eaiktt  with  reference  to  the  oroinaiy  operation  of  law  in  the  ordinary  Practice  at 
ttme  of  things — not  a  danger  of  an  imaginary  and  unsubstantial  cha-   trial, 
netcr,  having  reference  to  some   extraordinary  and  barely  possible 
eoDtingency,  ao  improbable  that  no  reasonable  man  would  suffer  it  to 
iaflnence  his  conduct. 

4.  The  Dosition,  that  the  witness  is  sole  judge  as  to  whether  his  eri- 
liaee  vould  bring  him  into  danger  of  the  Jaw,  and  that  the  statement 
^  ius  belief  to  &at  effect,  if  not  manifestly  miade  mali  fide,  should  be 
tteaTed  as  condusire,  denied  hj  this  Court  ^ 

a  Still,  if  the  fact  of  the  witness  being  in  danger  be  once  made  to 
appoi;  great  latitude  should  be  allowed  to  him  in  judging  for  himself 
0^  the  effect  of  any  particular  question. 

6i  On  the  trial  of  an  information  for  bribery,  filed  by  The  Attorney 
Gtiurel  by  the  direction  of  the  House  of  Commons,  one  of  the  persons 
eiurged  in  the  information  to  have  been  bribed  by  the  defendant  was 
oBed  as  a  witness ;  and,  on  his  declining  to  answer  any  questions  with 
n^Kct  to  the  alleged  bribery,  the  counsM  for  the  Crown  banded  him  a 
pB^»  nnder  the  Great  Seal;  which  the  witness  accepted,  but  still 
<l«eimed  to  answer:  held,  that  the  possible  risk  of  imoeaebment  by  the 
House  of  Commons,  notwithstanding  the  pardon  under  the  Great  Seal, 
looiding  to  the  Act  of  Settlement,  12  &  13  W.  3.  c.  2.  s.  3.,  was  not  a 
ioiBcient  ground  to  entitle  him  to  the  privilege  of  not  answering.  ^ 

7.  The  mle  that  the  evidence  of  an  accomplice  requires  corroboration 
is  not  a  mle  of  law,  but  a  mle  of  general  and  usual  practice ;  the  appli- 
ation  of  which  is  for  the  discretion  of  the  Judge  by  whom  the  case  is 
uied :  and  in  the  application  of  the  role  much  depends  on  the  nature  of 
the  ofienee,  and  the  extent  of  the  complicity  of  the  witness  in  it. 
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8.  On  the  trial  of  an  information  for  bribeiy  at  an  elm tion  tot  mem- 
here  of  Parliament  for  a  borough,  filed  by  The  Attorney  frrverni  b^  iii» 
direction  of  the  House  of  Commoii?^  ih^  persons  pbaiged  in  the  mfer- 
mation  to  have  been  bribed  by  the  defeinlftnt  were  examined  as  wipiaMii. 
It  appeared  from  their  eTidence  tliat  on  the  daj  of  the  election  th« 
witnesses  came  to  the  front  of  the  house  which  stood  between  and  opened 
into  two  parallel  streets  of  the  barm^h,  and  went  in  su<^cesiion  inlo  the 
house,  and  into  a  back  room,  in  whicti  the  defendsiit  wa^  seated ;  aftar 
an  interview  with  the  defendant  eaeh  of  them  passed  into  another  room, 
in  which  another  person  was  seated,  from  whom  oaeh  recaived  the  aiim« 
mentioned  in  ^e  information ;  they  then  paned  into  the  other  street^ 
and  so  to  the  hustings,  and  TOtedn  SeTrtbi^',  that  these  witneftflesi  if 
accomplices  of  the  oefendant  at  all,  were  not  acc^otapllcee  in  ftucli  • 
sense  as  to  require  corroboration  ;  and  also  that  herie  wa«  cgnoboratiori. 
if  necessary. 

9.  On  the  trial  of  that  information  a  witi^eas  who  was  called  to 
prove  the  fact  of  his  having  receivetl  a  bribe  from  the  defendant, 
objected  to  give  evidence  on  the  ground  that  the  effk't  of  ih« 
evidence  he  was  called  upon  to  give  would  he  to  mmiti&te  biro- 
self.  Thereupon  the  counsel  for  tae  Crown  handed  to  the  witness 
a  pardon  under  the  Great  Seal,  wht>  accepted  iU  The  wituesii 
however,  still  objecting  to  give  evidmice,  aiid  the  Jodge  vnt^r^ 
taining  doubts  as  to  whether  the  witneBS  cotild  be  ppoperij-  eoni- 
pelled  to  answer,  notwithstanding  the  pardoa,  an  arratigenietit  w^  citmt 
to  between  the  counsel  on  both  Ride^^  with  the  ganctioo  of  the  Jo^g^i 
that  the  witness  should  be  directed  to  answer,  but  that  the  opinioa  d 
this  Court  should  be  taken  as  to  wlieiher  tbe  privilege  of  the  vitneM 
remained  notwithstanding  the  pardon  [  theeouiuel  for  the  Crown  trndcr- 
taking,  in  the  event  of  this  Conn  holding  the  affirmative,  to  enter  *■ 
nolle  prosequi,  if  the  defendant  (should  be  convicted.  The  defeadani 
having  been  convicted,  this  Coxirt  granted  a  rule  to  shew  can^  whv  & 
new  trial  should  not  be  had ;  and,  having  hea«l  it  argued,  dijieharged 
it,  protesting  against  the  course  ptiniucd  at  the  trial  houig  drawn  into  a 
precedent — as  the  Court  was  there l«j  oaHed  on  to  pronounce  a  judgment 
which  it  was  without  authority  to  enforce. 


'^PHIS  was  an  information  filed  by  77ie  Attarji^ 
General,  in  pursuance  of  a  resolution  of  the  Hou3« 
of  Commons.  The  first  count  stated  that,  on  the  29tli 
April  1859,  at  the  borougli  of  Btverle^^  in  the  county 
of  York,  an  election  was  had  for  choosing  two  burgess© 
to  serve  in  Pailiament  for  the  said  borough ;  aud  tlial 
at  the  said  election  one  Ralph  Walfers  was  a  candidate 
and  that  before  the  said  election  was  so  had  the  de 
fendant  unlawfully,  knowingly,  wickedly  aud  corruptl; 
did  give  to  one  John  Btsi^  then  being  a  voter,  K  t 
induce  him  to  vote  at  the  said  election  for  the  saii 
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Ba^  fFahers;  against  the  form  of  the  statute  in  such        1861. 
cue  made  and  provided^  and  against  the  peace  &c.    tb«  Qossh 
The  second  count  stated  that  the  defendant,  whilst  the 
said  election  was  being  had^  gave  to  the  said  John  Best 
li  to  induce  him  to  vote  for  Ralph  Walters,     The  third 
count  stated  that  the  defendant^  before  the  said  election 
in  the  first  count  of  this  information  mentioned  was  so 
had  as  therein  mentioned,  to  wit,  on  the  29th  day  of 
April  in  the   year    aforesaid,  unlawfully,   knowingly, 
vickedly  and  corruptly  did  give  to  one  John  Pouff/ier, 
tten  being  a  voter,  2/.,  to  induce  him  to  vote  at  the  said 
election  for  the  said  Ralph  Walters;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace,  &c.     The  fourth,  fifth,  sixth,  seventh,  eighth 
and  ninth  counts  charged  the  defendant  with  giving 
other  sums  of  ik  and  \L  respectively  to  other  voters  to 
induce  them  to  vote  for  Ralph  Walters. 
Hea:  Not  guilty. 

On  the  trial,  bdbre  Martin  B.,  at  the  Yorkshire  Sum- 
mer Assizes  in  1860,  T%e  Solicitor  General,  in  opening  the 
case  for  the  Crown,  stated  that  the  evidence  upon  which 
the  case  for  the  prosecution  rested  would  be  the  evi- 
dence of  the  persons  who  had  received  the  bribes,  whom 
he  should  call  as  witnesses.  Accordingly  John  Best, 
mentioned  in  the  first  count,  was  called,  and  the  learned 
Judge  told  him  that,  by  the  law  of  England,  no  man 
▼IS  bound  to  state  anything  which  subjected  him  to  a 
criminal  prosecution ;  and,  if  he  was  asked  any  question 
with  respect  to  the  alleged  bribery,  he  might  say  whether 
he  would  or  would  not  answer  it,  at  his  pleasure.  The 
witness,  upon  being  asked  whether  he  knew  the  defend- 
ant, declined  answering  the  question,  llie  Solicitor 
General  then  produced  a  pardon  of  the  witness,  under 
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1861.       the  Great  Seal^  and  handed  it  to  him  (a).    The  leami 

The  Quemi    Judge  told  the  witness  that  the  parchment  which  w 

BoYEi.       handed  to  him  was  a  pardon  from  the  Crown  for  tl 

(a)  The  following  wa«  the  form  of  pardon  in  thii  caae: — *'  Vietm^ 
by  the  grace  of  God,  &c  Whereas  a  cert&ia  eleHion  wba  duly  had  a 
held,  upon  the  29th  April  1859,  at  the  borough  of  Bei^ley,  in  the  ooai 
of  York,  for  the  electing  of  a  burgess  to  sprre  in  thi«  present  FarliACif 
for  the  said  borough :  Now  kkow  tb  that  we,  of  oiir  &p^&L  gt&ce,  cert 
knowledge,  and  mere  motion,  and  for  dbreicB  good  con8jd«rati<ma,  h 
pardoned,  remitted,  and  released,  and  by  those  preaenta,  for  Hi,  otht  bi 
and  successors,  do  pardon,  remit,  and  release  ^.  J?,  all  o^EUoea  htn 
after  mentioned,  and  all  and  singular  indknmentfl,  iropeachmentfi,  isn 
sitions,  informations,  suits,  plaints,  exigents,  judgme^tif^  attAindfr^  t 
lawries,  executions,  corporal  imprisonmentH,  i>abB,  penalties,  forfdtn 
demands,  and  other  punishments  whatiOoTcr  which  he,  the  said  A 
has  incurred  or  is  subject  to  for  or  by  rea-Hon  of  &uch  offoncesj  or  wt 
we  now  have  or  can  claim,  or  have  had,  or  which  we,  our  heire  or  i 
eessors,  may  hereafter  or  in  any  manner  have  or  daim,  against  the  ( 
A,  B.f  for  or  by  reason  of  or  touching  such  offences,  tAat  is  i(^sag. 
having,  either  before  or  during  the  said  election,  directly  or  indire* 
by  himself  or  by  any  other  person  on  his  behalf,  received  or  agreed 
contracted  for  any  money,  gilt,  loan,  or  valuable  consideration,  of 
place  or  employment,  for  himself  or  for  any  other  person,  for  voting 
agreeing  to  vote,  or  for  refraining  or  ai^reeing  to  refrain  from  vntiiii 
the  said  election ;  and  also  for  having,  after  the  said  eleetion,  dir^tl 
indirectly,  by  himself  or  by  any  other  person  on  liis  Whal/,  received 
money  or  valuable  consideration  on  account  of  any  person  having  v* 
or. refrained  from  voting,  or  having  induced  any  other  person  to  vot 
to  refrain  from  voting,  at  the  said  election,  nnd  all  and  every  othei 
and  acts  of  bribeiy,  and  all  and  every  brihcry  and  briberie*,  cor 
practice  and  corrupt  practice^,  corrupt  receivings  and  paj-menta  of  mt 
by  the  said  A,  B.  done  or  committed,  or  attempted  to  be  done  or  ( 
mitted,  at  the  said  election,  or  whereof  the  said  A.  B.  wqa  or  is  gi 
in  connexion  with,  touching  or  relating  to  the  said  election,  and  all 
every  crime,  offence  or  misdemeanour  by  the  said  A.  B.  done  or  « 
mitted,  or  attempted  to  be  done  or  committed,  at  or  before,  ot  durb 
after  the  said  election,  and  in  any  way  cc>nne£  ted  with,  or  relating  1 
touching  the  said  election;  and  we  do  by  these  preseiits  give  and  g 
unto  him,  the  said  A,  P.,  our  firm  peace  thereupon  ;  and,  furthei 
strictly  command  all  and  singular  judges,  justices,  and  all  others  « 
soever,  that  this  our  present  free  and  gracious  pardon  ehaU  be  con»ti 
expounded,  and  adjudged  in  all  our  Courts  and  elsewhere  by  the  pei 
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part  be  Lad  taken  in  the  transactioni  so  that  he  could        1861. 
nerer  be  prosecuted  for  it^  and  asked  him  whether  that    tbx  Quiiv 
made  any  difference  in  his  wish  to  answer  the  question       BoxEa. 
or  not?    The  witness  stOl  declined  to  answer.    The 
learned  Judge  expressed  great  doubt  whether  he  ought 
to  tell  the  witness  that  he  was  bound  to  answer ;  and 
The  SoSdtar  General  suggested,  with  respect  to  this  and 
die  otbo*  witnesses  who  should  be  called^  that  they 
siumid  be  told  that  they  were  bound  to  answer;  and 
tbat  if  there  should  be  a  verdict  for  the  Crown^  and  the 
defendant  should  be  brought  up  for  judgment^  or  the 
defendant  should  move  for  a  new  trials  and  the  Court 
of  Queen's  Bench  should  be  of  opinion  that  the  Judge 
ODgbt  not  to  have  required  the  witnesses  to  answer^ 
then  their  answers  should  not  be  used  against  them* 
He  cited  Regina  v.  Gariett  (a).  The  learned  Judge,  after 
co&siitting  WUde  B.,  addressing  The  Solicitor  General, 
»id,  ''If  I  improperly  and  illegally  compel  the  witness 
to  answer  the  question,  the  defendant  is  to  have  the 
benefit  of  it ;  and  if  the  Court  shall  say  that  he  is  re- 
ared from  answering  because  he  is  liable  to  some  pro- 
ceedingy  you  are  no  longer  to  press  the  prosecution; 
oftcrwise  I  shall  exclude  the  evidence.'*    The  learned 
Jndge  then  told  the  witness  that  he  was  bound  by  law 
to  answer  the  questions,  and  therefore  he  must  answer 
tbem.    Similar  pardons  were  also  given  to  the  other  wit- 
nesKs.    It  appeared  from  the  evidence  of  the  witnesses 
tbat  on  the  day  of  tbe  election  they  came  to  the  front  of 

votd«,  eUuueSr  and  sentences  aboTesaid,  in  the  largest  and  most  bene- 
fieul  sense,  for  the  most  fall  and  firm  discharge  of  him  the  said  A.  B., 
sheading  to  oja  trae  intention  expressed  in  these  letters  patent,  without 
aajambigiiitj,  qnestion  or  delay  whatsoever''  &e. 

(a)  2  Car.  4- K.  474;  1  Dm.  C.  C.  236, 

VOL.    I.  £  B.    &  S.  • 
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1861.        a  house  which   stood  between   and   opened  iuto  two 

The  Queen    parallel  streets  of  the  town  of  Beverk^,  and  went  in 

Botes.        succession  into  the  house,  and  into  a  back  room,  in 

which  the  defendant  was  seated  ;  after  an  interview  with 

the  defendant  each  of  them  passed  into  another  room, 

in  which  another  person  was  seated^  from  whom  each 

received  the  sums  mentioned  in  the  seveiBl  eomits  of 

the  information ;  they  then  passed  into  the  other  street^ 

and  so  to  the  hustings,  and  voted.     At  the  close  of  tbfl 

case  for  the  prosecution,  the  counsel  for  the  defendant 

took  several  objections ;  and,  among  others,  that  there 

was  no  corroborative  evidence  of  the  witnesses,  whc 

were  all  accomplices  with  the  defendant,  and  that  the 

Judge  ought  to  tell  the  jury  that  tbey  ought  not  tc 

convict  on  the  uncorroborated  testimony  of  the  accom 

plices,  citing  Regina  v.  Stuhhi  (a).     The  learned  Judge 

said  that  he  was  not  prepared  to  take  that  course,  bul 

that  he  would  reserve  leave  to  the  defendant  to  moTi 

for  a  new  trial,  on  the  ground  that  he  was  wrong  n 

compelling  the  witnesses  to  answer,  and  on  the  ground  o 

the  absence  of  corroboration.     It  was  finally  agreed  tha 

if  the  Court  of  Queen's  Bench,  on  a  motion  for  a  nei 

trial,  should  think  that  there  ought  to  be  a  new  trial  q\ 

the  ground  that  the  witnesses  ought  not  to  have  hee 

compelled  to  answer,  or  that  the  Judge  ought  to  hai 

directed  an  acquittal  on  the  ground  that  there  was  e 

confirmatory  evidence,  then  The  Solicitor  General  nude 

took  to  enter  a  nolle  prosequi.     The  learned  Judge,  i 

summing  up,  said,  "  Another  question  has  arisen  in  th 

case.     There  has  been  a  long  course  of  practice,  in  tl 

administration  of  the  criminal  law  of  this  country,  th 

a  man  cannot  be  lawfully  convicted  upon  the  uncc 

roborated  evidence  of  an  accessory I  think  it  m 

(tl)  Dears,  C  t\  fj^ta. 
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bedonbtfol  whether  or  not  the  evidence  in  this  case  will       1S61. 
be  found  to  be  of  that  corroborative  character  which    The  Quira 
tlekw  requires  /'  but  he  added  that  the  case  was  dis-       Borxt. 
tingmshable  from  Regina  v.  Stubb$  {a\  for  the  witnesses 
in  that  case  were  accessories  properly  so  called^  and  all 
concerned  in  the  same  offence  in  which  they  came  to 
giTe  eridence  against  the  defendant ;  whereas  in  this 
ease,  if  the  jury  thought  that  the  witnesses  had  spoken 
tbe  troth,  all  the  acts  of  bribery  were  separately  trans- 
acted, and  were  not  one  and  the  same  offence.  The  jury 
found  a  Tcrdict  of  guilty  on  the  third  county  and  not 
gniltjontlie  others.     In  the  following  Michaelmas  Term 
(iVewfm&r  7th,  1860), 

^atd  James  moved  for  a  rule  calling  upon  The 
^Bmey  General  to  shew  cause  why  a  new  trial  should 
not  be  liad,  on  the  grounds,  first,  that  the  Judge  had 
improperly  compelled  the  witness  to  answer,  and  received 
i&  evidence  the  answers  so  obtained ;  citing  Stark.  Ev. 
%6,  ^h  ed.,  and  Rex  v.  Reading  (i) :  secondly,  that 
^  was  no  evidence  in  corroboration  of  the  witnesses, 
and  the  Judge  ought  to  have  cautioned  the  jury  against 
^I'^isting  the  evidence  of  an  uncorroborated  accomplice. 

Nooewber  14th.     A  rule  was  granted. 

This  rule  was  argued  at  the  sittings  in  banc  after 
ff^  Term,  1861,  on  the  12th  and  18th  February; 
l^ore  Wiffhtman,  Crampton,  Hill  and  Blackburn  J  J. 

1h  Solicitor  General,  Overend,  Monk  and  Ckasby 
Aewed  cause.  1.  The  witness  was  rightly  compelled 
to  answer.    By  answering  he  did  not  become  subject 

(a)  Dears.  C.  C.  555. 

(h)  7  Haw.  8t,  Tr.  259.  296. 

z  2 
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The  Queen 

BoTxa, 


to  any  crirQiiial  pxiceeding,  seeing  that  the  time 
bringing  a  qui  tarn  action  had  expired,  and  he  ! 
the  pardon  of  the  Crown ;  the  effect  of  which  was 
make  him  a  new  maUj  and  consequently  to  bar  \ 
proceedings  bj  or  in  the  name  of  the  Crown  ;  2  Taifl 
1 1312. 3d  ed-  The  author  there  refers  to  two  old  c^ 
Bej^  V.  Beading  (a),  Bex  v.  The  Earl  of  Shaflesbufy 
which  he  questions^  referring  to  the  note  by  the  repor 
in  Boherts  t,  AJlaU{c).  In  Wigr,  Discovery,  §  131, 
the  answer  of  the  defendant  to  a  giveo  question  wi 
subject  him  to  pains  or  penalticSj  tlie  plaintifif  ia 
entitled  to  an  answer  to  such  question/^  In  Be^t 
Monro  J  tried  before  Erie  J*,  at  the  Central  Criminal  Ci 
in  August^  1847j  wliicli  was  an  indictment  for  slajin 
a  duelj  Major  Cuddy,  one  of  the  seconds,  was  called 
witness  for  the  Crown,  and  being  desired  to  state  y 
occurred  just  before  the  duel,  declined  to  answer 
which  a  pardon  was  pi-oduced  and  given  to  him ;  bu 
still  objecting,  Erie  J.j  saidj  a  pardon  takes  awa] 
privilege  of  silence,  and  therefore  he  must  anf 
But  where  questions  tending  merely  to  disgrace 
character  of  a  witness  are  put,  he  must  answer  ii 
questions  are  relevant  to  the  issue  j  Best  on  Evid*  p. 
3d  ed. 

2.  The  second  branch  of  the  rule  also  fails.  The 
ness  and  the  defendant  arc  not  accomplices ;  their  offi 
being  quite  distinct  Besides  this  person  was  n( 
accomplice  in  such  a  sense  as  to  require  corrobon 
It  has  been  held  that  persons  present  at  a  prize 
where  death  ensues,  are  guilty  of  manslaughter,  bi 
not  accomplices  in  that  sense;  Mex  v.  Hargrai 
The  reason  for  the  rule  requii-ing  the  confirraati< 


(a)  T  Hfnp.  8i.  Tr.  259.  296. 
(r)  1  M.  ^  M.  19%  note  (A), 


(*)  8  How,  St,  Tr,  m 
{J)  5  a  f  P.  170, 
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anicoomplice  is  that  the  accomplice  may  be  tempted        1861. 
to  accuse  falsely  in  order  to  save  himself;  Russ.  Or.  by    The  Qu»h 
Gnam,  book  6.  ch.  5.  sect.  6. ;  a  rule  which  cannot       Botes. 
tpplf  where  the  alleged  accomplice  has  been  pardoned. 
Whether  an  individual  stands  in  the  position  of  an 
accomplice  is  matter  for  the  discretion  of  the  Judge  at 
the  trial    At  all  events  here  was  corroborative  evidence 
of  the  accomplice. 

Eijuard  JameSy  E.  P.  Price  and  T.  Jones  (Northern 

Gitait),  in  support  of  the  rule.  1 .  The  other  side  assume 

that  a  pardon  restores  the  party  to  the  same  state  as  he 

was  in  before  any  offence  committed.    But  the  pardoned 

man  may  be  indicted  and  put  to  the  inconvenience  of 

Reading  his  pardon ;  for  unless  pleaded  it  is  of  no  avail ; 

Cm,  JXg.  Pardon  H.    Moreover  a  pardon  may  be  re- 

^tiked.    Besides,  although  the  Crown  may  pardon  an 

offence  as  regards  itself,  it  cannot  take  away  the  right  of 

asobject  to  prosecute  for  the  offence.  It  is  for  this  reason 

that  the  Crown  oould  not  pardon  in  appeals  of  murder, 

ud  the  like,  for  the  appeal  was  the  suit  of  a  subject. 

Snppoeiiig^  however,  that  the  pardon  makes  the  party  a 

new  man  so  fEur  as  prosecution  by  or  in  the  name  of  the 

CVtvwn  18  concerned,  he  is  still  liable  to  be  proceeded 

>gamst  by  impeachment,  at  the  suit  of  the  House  of 

Commons^  before  the  House  of  Lords.    When  the  House 

<rf  Commons  impeached  Lord  Danby^  the  Crown,  pend- 

uig  the  impeachment,  granted  him  a  pardon;  but  the 

Commons  denied  the  right  of  the  Crown  to  do  so  (2 

BoBmti  Canst  Hist.  vol.  2.  p.  411.  7th  ed.);  and  after- 

^'^^  it  was  enacted  by  the  Act  of  Settlement,  12  &  18 

W'-^.c.l ».  3.,  entitled  "An  Act  for  the  farther  limitation 

^  tYve  Crown,  and  better  securing  the  rights  and  liberties 

^^e%%ct;'  that  no  pardon  of  the  Crown  should  be 
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pleadable  to  an  impeachmeDt  hv  the  Commons  in  Par 
ment ;  4  Blackst.  C.  3^.  A  pardon  from  the  Croi 
in  order  to  be  available  in  such  a  case^  must  be  ^ran 
after  trial  of  the  impeachment^  not  while  the  impea 
ment  is  pending, 

2.  As  to  the  point  relating  to  accomplices^  the  Ju 
ehonld  have  ad\ised  the  jury  to  acquit  unless  the  ace 
pliee  was  corroborated  i  Regina  \\  Stuhbs  (a). 


WiGHTMA?f  J*  ^\  ith  respect  to  the  questions  rdl 
to  the  accomplice ;  even  supposing  that  the  witness  1 
could  be  considered  as  an  accomplice  of  the  defend 
I  think  the  learned  Judge's  direction  at  the  trial 
quite  right.  The  law  on  this  subject  is  correctly 
down  in  Eegina  v.  Stubhi  (a)^ — it  is  not  a  rule  of 
that  an  accomplice  must  be  corroborated  in  orde 
render  a  conviction  valid  ;  but  it  is  a  nile  of  general 
usual  practice  to  advise  juries  not  to  convict  on 
evidence  of  an  accomplice  alone*  The  application  of 
rule,  however,  is  a  matter  for  the  discretion  of  the  Ji 
by  whom  the  case  is  tried,  and  here  he  appears  to 
drawn  the  attention  of  the  jury  to  the  point.  More 
I  think  there  was  corroborative  evidence  herCj  if 
roborative  evidence  is  requisite-  It  is  not  necessary 
there  should  be  corroborative  evidence  as  to  the  very  1 
it  is  enough  that  there  be  such  as  shall  confirm  the 
in  the  belief  that  the  accomplice  is  speaking  trutlu 

The  point  as  to  the  witness  being  still  liable  tc 
peachment  by  the  House  of  Commons  seems  to 
come  on  the  Crown  by  surprise,  and  it  raises  a 
eerious  question.  We  had  therefore  better  adjoun 
case,  in  order  that  the  matter  may  be  looked  into 
re- argued, — one  counsel  to  be  heard  on  each  side. 

(ff)  Dears,  C.  C  b5^. 
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Cmmpton  J.    I  am  of  the  same  opinion.     As  to  the        1861. 
first  point,  each  case  must  depend  on  its  own  particular    The  Queem 
drcamstances,  and  it  is  for  the  Judge  at  the  trial  to       botes. 
deal  with  each;  and  I  should  say  that  here  there  was 
corroborative   evidence,   and  that   the  Judge  properly 
directed  the  attention  of  the  jury  to  it     Regina  v. 
SMi{€L)  arose  on  a  case  reserved  by  the  Judge  for 
the  Court  of  Criminal  Appeal,  which  refused  to  inter- 
fere; but  still,  if  we  see  that  there  has  been  a  mis- 
carriage of  justice,  we  may  grant  a  new  trial.     Then  it 
is  said  that  these  witnesses  were  not  accomplices  with 
the  defendant ;  but  I  think  they  were  to  some  extent. 

With  respect  to  the  question  relative  to  the  effect  of 
the  pardon,  I  think,  subject  to  the  objection  that  has 
been  raised  respecting  the  possibility  of  impeachment, 
that  the  present  rule  fails.     Very  few  instances  of  ques- 
tions as  to  the  effect  of  pardons  are  to  be  found  except  in 
the  State  Triah;   but  the  rule  appears  to  be  that  a 
pardon  removes  the  privilege  of  a  witness  in  not  answering 
questions  provided  they  are  relevant  to  the  issue.     Two 
cases  have  been  referred  to.  Rex  v.  Reading  (b)  and  Rex 
F.  2%«  Enrl  of  Shaftesbury  (c),  as  authorities  to  the 
contrary,  but  in  both  the  adverse  party  was  attacking 
the  character  of  the  witnesses.     That  is  the  distinction 
between  those  cases  and  the  present  j  the  witnesses  there 
were  justified  in  refusing  to  answer  what  would  disgrace 
them,  hut  witnesses  are  not  justified  in  revising  to  do  so 
where  the  question  ia  relevant  to  the  issue. 

Nightman  J.    I  forgot  that  last  point,  but  I  quite 
■S^wui'what  my  brother  Crompton  has  said. 

W  Jkars,  C,  C.  555.  (6)  7  How.  Si.  Tr.  259.  290. 

(r)  8  How.  SL  Tr.  817. 
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Hill  J,  I  am  of  the  same  opinion.  In  the  app!i< 
tion  of  the  rule  reapectiiig  accomplices  much  depend 
the  nature  of  the  crime  and  the  extent  of  the  complies 
of  the  witnesses  in  it.  If  the  crime  is  a  very  deep  01 
and  the  witneaa  eo  far  in\rol?ed  in  it  dii  to  render  h 
apparently  unworthy  of  credit,  he  ought  to  be  corrol 
rated-  On  the  other  hand^  if  the  offence  be  a  light  0 
as  in  Re^  v-  Hargrave  (a),  which  has  been  referred 
where  the  nature  of  the  offence  and  extent  of 
complicity  would  not  much  shake  his  credit,  it  is  otl 
wise*  Now  here  I  think  there  was  corroborative  ( 
dence  of  the  accomplice,  and  that  the  Judge  was  righl 
the  way  in  which  he  called  the  attention  of  the  jury  t( 


Blagebuen  J,  There  are  caaes  where  the  accomp 
ifi  completely  in  the  nature  of  a  Queen's  evidence  1 
there  the  Judge  is  not  justified  in  neglecting  to  caul 
the  jury  so  strongly  against  his  evidence,  if  imcorrt 
rated j  as  almost  to  amount  to  a  direction  to  acq 
But  this  m  not  such  a  ease,  and  I  think  the  Judge  at 
trial  vras  right  in  the  course  he  took. 

The  Court  then  directed  that  the  remaining  p 
should  be  ai^ed  in  the  next  Term  by  one  counse 
each  side.  This  argument  accordingly  took  plaa 
Easier  Term,  1861,  on  the  25th  April;  before  CocU 
C*  J,,  Crompt&nf  Hill  and  Blackburn  JJ* 

Cle€tsby,  for  the  Crown.  The  remaining  point 
discussion  in  this  case  is,  whether  the  poss^ibilit; 
the  wdtnessj  although   pardoned  by  the  Crown,  b 


(n)  aaJtP.  im 
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impeached  by  the   Hoxuie  of  CommonB  for  bribery,        1861. 
affiaida  an  excuse  for  his  refusing  to  answer  questions    ^«  Qunv 
trnding  to  shew  his  guilt  o£  that  bribery.    This  point  is       Both. 
quite  new^and  one  on  which  no  authority  is  to  be  found, 
ezoq^  the  case  of  Regina  y.  Monro,  referred  to  on  the 
last  aigument     [^Cockbum  C.  J.     That  was  a  case  of 
Hodlj,  not  misdemeanor.]     The  law  is  laid  down  in 
2  Tiyl  Ev.  §  1808.  8d  ed.,  that  a  witness  is  not  com- 
pdable  to  answer  questions  the  answers  to  which  would 
luiTe  a  tendency  to  expose  him  to  a  criminal  charge; 
and  in  §  1312.  it  is  stated  that  if  the  offence  has  been 
pafdoned,  the  witness  will  be  bound  to  answer.     These 
pttsages,  however,  do  not  refer  to  the  case  of  impeach- 
meQt,  which  was  not  present  to  the  author's  mind. 
[BlaMum  J.     Taylor  refers  to  an  American  case.  The 
hoflt  Y.  Mather  {a),  where  Marcy  J.  delivered  the  judg- 
ment of  the  Court,  and,  after  a  learned  and  elaborate 
ugoment,  decided  that  the  witness  there  was  not  obliged 
to  answer.  His  conclusion  is,  p.  257,  "I  think  the  Judge 
ooold  not  safely  say  that  the  privilege  was  claimed  by 
the  witness  in  this  case  as  a  mere  subterfuge  to  suppress 
the  truth,  and  thereby  aid  the  escape  of  the  guilty .'' 
That  is  the  reason  of  the  dedsion,  and  it  is  a  very 
sensible  rule  to  go  by.] 

The  possibility  of  impeachment  by  the  House  of  Com- 
mons is  so  remote  that  the  Judge  at  the  trial  ought  not 
to  take  it  into  consideration,  and  great  difficulties  would 
arise  in  the  administration  of  justice  fix>m  his  doing  so. 
An  impeacliment  by  the  House  of  Commons  is  only 
resorted  to  for  great  and  enormous  offences,  with  which 
the  ordinary  tribunals  are  unable  to  deal ;  Com.  Dig., 
Parliament,  L.  28—40;  4  Bl.  Com.  259;  2  Inst.  50. 
(a)  4  Wend,  229. 
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1861.  Thus  one  of  the  articles  of  impeachment  against  thi 
The  Queen  -^^^  ^^  Strafford  was  endeavouring  to  stir  up  enmit; 
and  hostility  between  His  Majesty's  subjects  of  Enghm 
and  those  of  Scotland  (a);  and  one  of  those  agains 
fVarren  Hastings  was  that  he  had,  contrary  to  justic 
and  honour^  abandoned  a  certain  party,  [^Crompim  I 
Are  you  not  confounding  an  impeachment  with  a  bi 
of  attainder?  The  House  of  Commons  were  iinabl 
to  impeach  Sir  John  Fenwick  of  high  treason  becauE 
there  was  only  one  witness  against  liim,  the  oth( 
having  been  spirited  away;  but  they  and  the  Lori 
passed  a  bill  of  attainder  to  cut  off  his  head  on  tl 
evidence  of  one  (i).]  There  may  be  some  differeni 
between  impeachment  and  bill  of  attainder-  [^Cothhu^ 
C.  J.  Suppose  the  House  of  Commons  found  that 
some  particular  place  there  was  such  an  incurable  te 
dency  to  bribery  that  no  hope  of  a  conviction  before  t 
ordinary  Court  of  justice  could  be  had^  however  pis 
the  proof,  and  therefore  thought  the  bettor  course  woi 
be  to  impeach  the  parties  before  a  tribunal  where  justi 
would  be  certain.  CromptonJ,  If  that  would  be  uncons 
tutional,  it  was  worse  to  impeach  a  clergyman  for  preac 
ing  a  high  church  sermon  (c).]  In  any  event  the  Jud 
is  bound  to  consider  whether  the  party  is  liable  to  be  i 
peached  in  the  ordinary  course  of  things,  not  in  extraor 
nary  circumstances.  If,  indeed,  the  House  of  Comm( 
had  passed  a  resolution  declaring  tlie  witness,  and  th 
acting  with  him,  guilty  of  bribery,  and  that  they  ouj 
to  be  impeached ;  then  he  might  be  said  to  be  in  so 
danger.     But,  so  far  is  that  from  being  the  case  ht 


(a)  3  Haw,  St.  Tr.  1382.  138U. 

(h)  See  his  case,  13  Umio,  St.  Tr.  53a 

(r)  See  Dr.  Saciua^elTs  Ca^e,  15  Hmv.  Sf.Tr,  L 
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that  the  House,  instead  of  proceeding  by  impeacliinent,        1861. 

expressly  directed  this  prosecution  according  to  the  ordi-    The  Quvsk 

naiylawof  the  land.     ICromptan  J.     There  is  always       boim. 

the  remote  pombility  that  there  may  be  some  informality 

in  the  pardon.     Is  a  witness  justified  in  refusing  to 

answer  on  that  accoimt  ?]     There  in  reality  there  is  no 

pardon. 

Aa  to  the  argument  founded  on  the  Act  of  Settlement, 
12  ft  IS  fFl  3.  c.  2.  s.  3. ;  tiiat  statute  does  not  render 
a  pardon  inoperative  in  the  case  of  impeachment,  but 
liiDply  prevents  its  being  pleaded,  so  as  to  suppress  pub- 
lic inquiry  into  the  case.  In  Vm.  Abr.,  PrerogaHve 
(T.  2.),  pi.  33.,  it  is  laid  down  that  the  King  cannot  be 
difested  of  any  of  his  prerogatives  by  general  words  in 
an  Act  of  Parliament,  but  that  there  must  be  plain  and 
express  words  for  that  purpose. 

Edward  James,  contra.  With  respect  to  the  last  part  of 
the  argument  of  the  Crown,  the  Act  of  Settlement  intro- 
duced no  new  law,  but  was  declaratory  of  the  old.  So  far 
hack  as  the  time  of  Ed  3,  the  prerogative  of  pardon  in 
flie  Crown  lay  under  limitation;  Com.  Dig.,  Pardon  (B.) 
[CceUmm  C.  J.  The  majority  of  the  Court  are  of  opinion 
that  the  effect  of  the  provision  in  the  Act  of  Settlement 
whch  has  been  referred  to  is  to  render  a  pardon  wholly 
iBoperative  to  prevent  impeachment  by  the  House  of 
Commons,  and  thereby  getting  rid  of  the  judgment  of  the 
House  of  Lords;  for  that  purpose  a  subseqtient  pardon 
must  be  granted  by  the  Crown.  My  brother  Blackburn 
does  not  come  to  the  same  conclusion ;  but  he  agrees 
with  US  that  that  question  need  not  be  considered  now,  for 
it  is  a  matter  of  some  doubt  and  difficulty,  and  we  think 
that  a  man  ought  not  to  be  put  in  peril  by  being  com- 
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T. 

Both. 


TbeQtEKs  accepted  it.  The  witaess  however  still  objecting  to  give 
eridence,  and  the  learned  Judge  who  presided  at  the 
trial  entertaining  doubts  as  to  whether  the  witness  could 
be  properly  compelled  to  answer  notwithstanding  the 
pardon  J  an  arrangement  was  come  to  between  the 
counsel  on  both  sides,  with  the  sanction  of  the  Judge^ 
that  the  witness  should  be  directed  to  answer,  but  that 
the  opinion  of  this  Court  should  be  taken  as  to  whether 
the  pri^-ilege  of  the  witness  remained  notwitlistanding 
the  pardon;  the  counsel  for  the  Crown  undertaking, 
in  the  event  of  this  Court  holding  the  aOirmativei  to 
enter  a  nolle  prosequi  if  the  defendant  should  be  con* 
victed. 

We  think  it  necessary  to  protest  against  a  repetition 
on  any  future  occasion  of  a  proceeding  which  we  beliere 
to  be  wholly  unprecedented,  it  appearing  to  us  incon* 
veuient  and  unbecoming  that  this  Court  should  be  called 
upon  to  pronounce  a  judgment  which  it  ia  without 
authority  to  enforce*  It  is  perhaps  to  be  regretted  that 
a  rule  nisi  should  under  such  circumstances  have  been 
granted.  Probably,  had  the  rule  nisi  for  a  new  trial 
been  moved  for  on  this  ground  alone,  we  should  have 
refused  the  ride,  but,  the  rule  having  been  moved  for  on 
other  grounds  as  well  as  on  tldsj  it  was  perhaps  some* 
what  improvidently  allowed  on  this  ground  also.  Novr 
however,  the  matter  having  been  discussed  on  a  rule 
granted  by  ua,  we  think  it  best  to  pronounce  our  opinioji 
on  the  jK)iiit  submitted  to  us ;  but  we  are  anxious  to  protect 
ourselves  against  the  present  proceeding  being  drawn, 
into  precedent,  or  adopted  on  any  future  occasion. 

Upon  the  first  argument,  we  held  that  the  pardon  tooV 
away  the  privilege  of  the  witness,  so  far  as  regarded  any 
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risk  of  prosecution  at  the  suit  of  the  Crown,  but  it  was        1861. 
objected  that  a  pardon  was  no  protection  against  an  im-    xhe  Quvtir 
peachment  bj  the  Commons  in  Parliament,  and  on  this       botes. 
point  the  case  was  argued  before  us  in  the  last  Term. 

The  question  on  which  our  opinion  is  now  required 
isvhether  the  enactment  of  the  8d  section  of  the  Act 
of  Settlement,  12  &  13  W.  8.  c.  2.,  that  "no  pardon 
imder  the  Great  Seal  of  England  be  pleadable  to  an 
impeachment  by  the  Commons  in  Parliament,^'  is  a 
sufficient  reason  for  holding  that  the  privilege  of  the 
fitness  still  existed  in  this  case,  on  the  ground  that  the 
witness,  though  protected  by  the  pardon  against  every 
other  form  of  prosecution,  might  possibly  be  subject  to 
parUamentary  impeachment.     In  support  of  this  propo- 
sition it  was  urged,  on  behalf  of  the  defendant,  that 
bribeiy  at  the  election  of  members  to  serve  in  Parhament 
bong  a  matter  in  which  the  House  of  Commons  would 
be  likely  to  take  a  peculiar  interest  as  immediately 
affecting  its  own  privileges,  it  was  not  impossible  that, 
i^  other  remedies  proved  ineffectual,  proceedings  by  im- 
peachment might  be  resorted  to.     It  was  also  contended 
that  a  bare  possibility  of  legal  peril  was  sufficient  to 
entitle  a  witness  to  protection:  nay,  further,  that  the 
witness  was  the  sole  judge  as  to  whether  his  evidence 
would  bring  him  into  danger  of  the  law  :  and  that  the 
statement  of  his  belief  to  that  effect,  if  not  manifestly 
2Qade  mala  fide,  should  be  received  as  conclusive. 

With  the  latter  of  these  propositions  we  are  altogether 
enable  to  concur.  Upon  a  review  of  the  authorities,  we 
are  clearly  of  opinion  that  the  view  of  the  law  propoun- 
ded by  Lord  Wenslegdale,  in  Osbom  v.  The  London  Dock 
Ccmpany  (a),  and  acted  upon  by  Y.  C*  Stuart,  in  Side* 
iottom  V.  Adkins  (&),  is  the  correct  one ;  and  that,  to  en- 
(a)  10  Etch,  698. 701.  {b)  3  Jur.  N.  8,  631. 
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The  QuKsir 
▼. 

BOTXS. 


title  a  party  called  as  a  witness  to  the  privflege  of  silence, 
the  Court  must  see,  from  tlie  circumstances  of  tlie  case 
and  the   nature  of  the  evidence  which  the  witnesa  ii 
called  to  give,  that  there  is  reasonable  ground  to  appre- 
hend danger  to  the  witness  from  his  being  compelled  to 
answer.     We  indeed  quite  agree  that,  if  the  fact  of  the 
witness  being  in  danger  \m  once  made  to  appear,  great 
latitude  should  be  allowed  to  him  in  judging  for  himself 
of  the  effect  of  any  particular  question  :  there  being  no 
doubt,  as  observed  by  Ahlenon  B*,  in  Oshom  v.  Tin 
London  Dock  Company  (a),  that  a  question  which  might 
appear  at  first  sight  a  very  innocent  oncj  might,  by  afford- 
ing a  link  in  a  chain  of  evidence,  become  the  means  of 
bringing  home  an  offence  to  the  party  answering.    Sub- 
ject to  this  reservation,  a  Judge  is  in  our  opinion,  bound 
to  insist  on  a  witness  answering  unless  he  is  satisfied 
that  the  answer  will  tend  to  place  the  witness  in  peril. 

Further  than  this,  we  are  of  opinion  that  the  danger 
to  be  apprehended  must  be  real  and  appreciable,  with 
reference  to  the  ordinary  operation  of  law  in  the  ordinary 
course  of  things — not  a  danger  of  an  imaginary  and 
unsubstantial  character,  having  reference  to  some  extra- 
ordinary and  barely  possible  contingency,  so  improbable 
that  no  reasonable  man  would  suffer  it  to  influence  hii 
conduct.  We  think  that  a  merely  remote  and  naked 
possibility,  out  of  the  ordinary  course  of  the  law  and 
such  as  no  reasonable  man  would  be  affected  by,  should 
not  be  suffered  to  obstruct  the  administration  of  justice 
The  object  of  the  law  is  to  afford  to  a  party,  called  upoi 
to  give  evidence  in  a  proceeding  inter  alios,  protectioi 
against  being  brought  by  means  of  his  own  evidence 
within  the  penalties  of  the  law.  But  it  would  be  t^ 
convert  a  salutary  protection  into  a  means  of  abuse  if  i 
(a)  10  Ejth.  G98. 701. 
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were  to  be  held  that  a  mere  imaginary  possibility  of        1861. 
danger,  however  remote  and  improbable,  was  sufficient  to    The  Quxkh 
justify  tbe  withholding  of  evidence  essential  to  the  ends        botkb. 
of  justice. 

Now,  in  the  present  case,  no  one  seriously  supposes 
ftattke  witness  runs  the  slightest  risk  of  an  impeachment 
br  the  House  of  Commons.  No  instance  of  such  a 
proceeding  in  the  unhappily  too  numerous  cases  of 
bribeiy  which  have  engaged  the  attention  of  the  House 
of  Ck)mmons  has  ever  occurred,  or,  so  fisur  as  we  are  aware» 
bas  e?er  been  thought  of.  To  suppose  that  such  a 
poceeding  would  be  applied  to  the  case  of  this  witness 
would  be  simply  ridiculous;  more  especially  as  the 
proceeding  by  information  was  undertaken  by  The 
Attorney  General  by  the  direction  of  the  House  itself, 
and  it  would  therefore  be  contrary  to  all  justice  to  treat 
the  pardon  provided,  in  the  interest  of  the  prosecution, 
to  ensure  the  evidence  of  the  witness  as  a  nullity,  and  to 
snliject  him  to  a  proceeding  by  impeachment. 

It  appears  to  us,  therefore,  that  the  witness  in  this 
case  was  not,  in  a  rational  point  of  view,  in  any  the 
alightest  real  danger  from  the  evidence  he  was  called 
upon  to  give  when  protected  by  the  pardon  from  all 
ordinary  l^al  proceedings;  and  that  it  was  therefore  the 
duty  of  the  presiding  Judge  to  compel  him  to  answer. 

It  follows  that,  in  our  opinion,  the  law  officers  of  the 
Crown  are  not  boimd  to  enter  a  nolle  prosequi  in  favour 
ot  the  defendant 

Rule  discharged*accordingly. 


^"^  ^'  2  a  b.  &  s. 
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May  2&th. 

Misjoifi/frr  of 
plaint  ijf». 
ComjMt/n  Law 
Proreifurf  Arf\ 

Viet.  c.  120,), 

9.1% 


Bellihgham  and  another  agaimt  Claee. 

A  declaratioti  aJleg^jd  thftt  A,  admin istrnt or  c»f  JJ.  atid  C.^  siifed  D.  foe 
monoy  pairable  by  him  XoA.^  a^lministrator.  and  C  ;  for  money  ptMbj- 
C.  anS  i/.  m  his  lifelime  &c. :  and  for  money  paid  hy  A.,  adnjinifftrator  &c, 
and  C  ,-  and  for  mon*^y  Wnt  by  C  and  if.  in  hin  Hfetimo ;  and  fof  moiiej 
lent  by  j4.,  admmiatrator  &tj.,  and  C ;  aud  on  atTOunU  stated  betweem 
thp  defendant  And  A.^  aflminiatrator  &c.,  and  C.  To  tUia  dtMidarfltion  tbo 
dcft'ndant  demnrrfiL     Held, 

1.  That  tho  diTliiration  was  bad  for  mis  joinder, 

2,  Til  at  tln>  defect  waa  not  cured  hy  The  Commoo  L«w  ProCfldttM 
Act,  1800  (23  &  24  f  7W.  e.  12<>,),  ^.  19. 

'T'HE  declaration  alleged  ttat  Francis  Field  Bellm^ham, 
administrator  of  the  goodsj  chattels  and  credits  of 
Thomas  BelUngham,  deceased,  who  died  intestatej  &e., 
and  IfiUiam  IViiliams^  sued  Ilmrt/ClarktoT  money  payable 
by  the  defendant  to  the  said  Frauds  Field  BeUinghamy 
administrator  as  aforesaid^  and  the  said  IVilliam  IVilliams  ; 
for  money  paid  by  the  said  IfilUam  IViUiams  and  the 
said  Thomas  BeUingham  in  his  lifetime  for  the  defendant 
at  his  request  i  and  for  money  paid  by  the  said  Francis 
Field  Beliinghamj  administrator  as  aforesaidj  and  the  said 
William  Williams  for  the  defendant  at  his  request  ^  and 
for  money  lent  by  the  said  William  Williams  and  the 
said  Thomas  BelUngham  in  bis  lifetime  to  the  defendant ; 
and  for  money  lent  by  the  said  Francis  Field  Bell  in ff ham , 
administrator  as  aforesaid,  and  the  said  William  Williams 
to  the  defendant ;  and  for  money  found  to  be  due  from 
the  defendant  to  the  said  Francis  Field  BeUingham^ 
administrator  as  afore  said,  and  the  said  William  JVilliamt 
npon  accounts  stated  between  the  defendant  and  the  said 
Francis  Field  Bellingham^  as  adminiBtrator  as  aforesaid^ 
and  the  said  William  Williams:  and  the  said  Francis  Field 


V. 
CL4JUC. 
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BeHmghaniy  adminisfTator  as  aforesaid^  and  the  said        IS61, 
WUHam  fViUiams,  claimed  200i  Bkllwohaji 

The  defendant  demnrred,  alleging  for  grounds  that 
fliere  could  be  no  such  causes  as  those  stated  in  the 
declaration  in  which  the  administrator  of  a  deceased 
can  soe  jointly  with  another  suing  in  his  own  right 
on  oontracts.  As  to  the  counts  on  contracts  sup« 
posed  to  have  been  made  by  the  defendant  with  the 
intestate  and  JVUliams,  the  administrator  had  no  legal 
interest^  as  the  legal  interest  and  right  to  sue  would 
Kime  to  Williams.  As  to  the  counts  on  causes  of  action 
^opposed  to  have  accrued  to  the  administrator  and 
^^ySam,  the  administrator  either  was  not  entitled  at  all 
if  the^  arose  out  of  contracts  made  with  the  deceased^  or 
not  entitled  as  administrator  if  they  arose  out  of  contracts 
made  with  him  and  fVUUams.  There  was  also  a  misjoinder 
ofcansesof  action^'part  of  the  money  sought  to  be  re- 
covered being  assets  of  the  deceased  and  part  not  such 
usets  of  the  deceased ;  and  part  could  only  be  due 
to  WUHamM  alone^  and  part  might  be  due  to  both 


Joinder  in  demurrer. 

WaOdn  WOUtinUi  in  support  of  the  declaration. — Pre- 
▼ioiu  to  The  Ck>mmon  Law  Procedure  Act,  1860  (28  &  24 
Vvi,  c  126.),  sect  19,  this  declaration  would  have  been 
bidformisjoinder;  but  thatsection  removes  the  difficully. 
It  enacts  ''  The  joinder  of  too  many  plaintiflfs  shall  not 
^  &tal,  bat  eveiy  action  may  be  brought  in  the  name  of 
^  the  persons  in  whom  the  l^al  right  may  be  supposed 
to  exist ;  and  judgment  may  be  given  in  favour  of  the 
plaintiffii  by  whom  the  action  is  brought,  or  of  one  or  more 
of  them,  or,  in  case  of  any  question  of  misjoinder  being 
2  A  2 
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lg0L  nu»cd,  tlien  in  farcnir  of  such  one  or  moire  of  them  as 
Beuiv^aah  **^  ^  adjndged  by  the  Court  to  be  entitled  to 
CiImm^  recorer  ;  prorided  alwsTs,  tliat  the  defendant,  though 
unsuccessful^  shall  be  entitled  to  his  costs  occasioned  by 
joinitig  any  person  or  persons  in  irhose  farour  judgment 
IS  not  giTcn,  unless  otbenrise  ordered  by  the  Court  or 
a  Judge.^'  That  applies  here,  for  the  plaintiffs,  not 
knowing  which  of  them  u  entitled  to  sue,  haye  declared 
in  the  names  of  both*  [Crompiofi  J-  The  meaning  of 
the  statute  m  that  yon  may  join  in  your  declaration  all 
the  [lersons  whom  yon  suppose  entitled  to  sue  on  a 
contract ;  but  it  does  not  authorize  you  to  make  several 
persons  declare  on  a  contract  the  right  to  sue  on  which 
has  come  to  one  of  them  by  surrivorship.  The  section 
in  question  relates  to  what  takes  place  at  a  trial,  not  to 
the  case  of  a  dcraurrer,]  If  that  be  so,  the  defendant 
ought  not  to  have  demurred  to  tht  declaratioBj  but 
reserved  his  objection  for  the  trial. 

No  counsel  appeared  on  the  part  of  the  defendant- 


CocEBUEN  C-  J,  The  statute  meant  to  cnre  tbtt 
evil :  you  put  into  a  declaration  as  plaintiffs  severa 
persons,  believing  them  to  have  a  joint  cause  of  action 
that  turns  out  to  be  a  mistake^  for  it  is  found  that  somi 
of  them  are  not  entitled  to  recover.  Before  the  etatut 
you  would  have  lost ;  but  sect.  19  of  the  statute  say 
that  the  names  of  those  persons  may  be  struck  out 
That  enactment,  however^  does  not  apply  when  yoi 
briug  an  action,  not  believing  that  all  the  plaintifTs  hav 
a  joint  right  of  action,  and  it  appears  on  the  face  c 
the  proceedings  that  the  action  ought  to  have  bee 
brought  by  some  of  them  only.     Two  plaintiffs  canno 
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bring  an  action,  saying,  one  or  other  of  us  is  entitled  to        1861. 
recoYcr.   You  must  amend.  Bsllinoham 


WioHTM^N  J.     Here  these  persons  cannot  be  joined 
uplaintiffs.  The  statute  meant  to  apply  where  aU  could 


CuoicpTON  J,  In  other  words,  you  here»  state  an  im- 
P^ble  cause  of  action.  You  do  not  shew  any  consi- 
d^tion  to  these  two  persons  for  the  contract  on  which 
Toabaye  declared. 

BucKBVBN  J.  concurred. 

Va&in  Williams.  If  the  Court  compels  us  to  amend, 
nvilldo  80  by  allowing  us  to  strike  out  the  name  of  one 

oft 


Clabk. 


CwMPTON  J.  This  declaration  was  drawn  perversely, 
^th  lie  intent  to  make  a  bad  use  of  the  statute.  You 
fliMt  ameud  on  the  usual  terms.  These  experiments 
^^tt  not  to  be  encouraged. 

Judgment  for  the  defendant,  unless 
the  plaintiffs  amend  on  the  usual 
terms  within  ten  days. 
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Wednesday, 
3fay29th. 

Marine  in- 
surance. 
Penis  oj  the 
seas. 

Chemical 
action  of  the 
sea, 

Atlantic 
telegraph. 
Damages. 
31.  per  cent, 
clause  in  com- 
mon memo- 
randum. 


Patbbson  against  Harris, 


1 .  A  penon  poesessed  of  a  share  in  The  A  flantic  Tdegraph  Cmnpany,  rsU- 
blished  for  the  purpose  of  laying  down  a  sub  marine  electric  cable  between 
the  United  Kingdom  tiSi<^  America,  inmred  t  hu  same  by  a  policy  in  ibe  onii- 
nary  form  of  a  policy  of  marine  insurance.  The  iasuTance  wa*t  expreflwd 
to  be  "at  and  fipom  the  United  Kingdom,  say  frum  L(mdf.m,  and  whew- 
soerer  the  risk  may  commence,  to  the  Ati^rttw  Oiran,  and  at  and  tbvncei 
by  or  in  one  or  more  ship  or  ships,  or  »t*^mer  or  steamers,  to  tlw  pUca 
or  places  of  destination,  both  in  the  United  Kingdom  -"-  the  Coatinent, 
island  or  peninsula  of  America,  -^  the  /fnViWA  or  other  pos&eBsioiia  of 
America,  including  and  containing  all  and  Q\ery  accident  datigef  and 
risk  that  may  be  incurred  at  sea  or  on  laud  in  all  or  any  boats^  flhip% 
and  craft  whatsoeyer  and  wheresoeyer,  nniil  the  ftnal,  complete  aod  STie- 
cessfiil  laying  down  of  the  Atlantic  Tele^ph  Cable  firom  shore  U>  ihofe," 
The  usual  blank  for  the  name  of  the  ship  was  filled  up  thus  :  **  any  ftbip 
or  ships,  or  steamer  or  steamers,  or  crafl  a>i  above ;''  and  in  the  Taluatioa 
clause  the  subject  of  insurance  was  to  bo  tiikeci  as  **oti  one  1000?.  shirt 
in   The  Atlantic  Telegraph  Company,  anJd  share  ralued  at   l\(M.    In 


case  of  loss  the  part  sayed  to  be  sold  or  appraised  for  the  b*n*rfit  of  tha 
underwriters."  The  insurance  contained  the  fomnioii  memomndniiv  with 
the  addition  of  a  special  agreement,  in  a  nu'inorandum  annexed  to  ths 
policy,  that  the  insurance  should  "  cover  and  in  dude  the  e^necc'^ful  work- 
ing of  the  cable  when  laid  down."  An  ek-otrlc  eablo  extending  frwin  the 
Irish  to  the  North  American  coast  wa«  fin4ill^'  laid  down  after  a  pperrioQl 
abortive  attempt,  during  which  a  portion  of  it  was  lost  by  perilB  of  the 
seas ;  and  on  the  second  attempt,  dnrinfir  whieh  some  more  cable  wi« 
lost,  a  quantity  of  superfluous  cable  was  taken  out  to  meet  contin^encieA. 
It  was,  however,  found  impossible  to  maintain  eloetrtcnl  commnnication 
sufficient  for  telegraphic  purposes,  and  the  ivl(*gmph  was  abandoJied, 
The  cause  of  the  failure  was  the  imperfect  insulation  of  the  copper  vir6 
along  which  the  electric  fluid  pass^,  ttri^^ing  from  defwt  in  the  oiit«r 
covering  by  which  it  was  protected  frora  exteraid  contatrt ;  which,  defect 
was  occasioned  by  accident  prior  to  the  shipment  of  the  cable  and  thi 
commencement  of  the  risk,  aggravated  by  the  action  of  the  sea,  and  arone 
from  the  chemical  action  of  the  sea  water  on  the  interior  of  the  cables 
and  not  from  any  mischief  done  by  the  merhimual  action  of  the  sea: 
held,  that  this  was  not  an  injury  caused  by  *'  perils  of  the  seas/' 

2.  In  an  action  on  the  pohcy  with  rcfli^et't  to  the  portion  of  the  cable 
lost  by  perils  of  the  seas :  held,  that  the  plaintiff  was  entitled  to  recovct 
as  for  a  partial  loss. 

3.  In  the  same  case :  held  also  that  the  warmnty  against  partial  aver- 
age was  applicable,  and  consequently  tliat  the  plain tiif'  coulcf  not  reeOTer 
unless  a  loss  of  3/.  per  cent  had  been  sustained. 

4.  Held  also,  in  the  same  case,  that  in  assefising  the  damages  tha 
value  of  the  whole  cable  that  ever  wati  exposed  to  jH?ril,  including  tJlt 
portion  lost,  must  be  ascertained  according  to  iti  lost,  when  ?hipp^ 
n-ee  on  board;  and  that  the  proportion  lietween  that  value  and  the  ItJif 
actually  incurred  by  the  perils  insured  ftj::ain«it  would  give  the  per  oent- 
age  payable  by  each  underwriter  on  hi*j  fciubhcription* 

5.  Held  also  that,  in  applying  the  above  principte,  that  portton  of  lh« 
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oUevbick  vAslost  in  the  first  attempt  to  lay  down  the  cable,  and  1861 

itidi  it  became  necessary  to  rephu:e  by  new  cable,  should  be  estimated  * 

It  the  cost  of  the  snbstitated  cable ;  but  that  as  regarded  that  portion  of  p  *  temoh 

the  bsl  cable  which  was  taken  out  as  superfluous  cable,  by  way  of  a  ^ 

provision  against  accident^  it  mig^t  be  reasonable  to  consider  how  far  Haa&is 
neh  cable,  if  not  lost,  would  have  been  depreciated  in  marketable  value 
bjkaTing  been  coiled  in  the  hold  of  a  vessel  ot  by  other  circumstances. 

THE  first  count  of  the  dedaration  alleged  that  the 
plaintiff  was  possessed  of  a  share  in   The  Atlantic 
Tdegraph  Compcmy^  a  Company  established  for  the 
\i  poipoae  of  laying   down   a  submarine  electric  cable 

between  the  United  Kingdom  and  America^  the  said 
share  being  of   great  value,  to   wit  of    1100/.,   and 
tliereapon  the  plaintiff,  on  the  Ist  Julyy  1857,  caused  to 
be  made  a  certain  policy  of  insurance  in  the  words  and 
fignies  following  (that  is  to  say) .    **  In  the  name  of  God, 
AmeiL     Walter  Paterson,  Esq.,  as  well  in  his  own  name 
tt  for  and  in  the  name  and  names  of  all  and  every  other 
penon  or  persons,  to  whom  the  same  doth,  may,  or  shall 
appertain,  in  part  or  in  all,  doth  make  assurance,  and 
came  himself  and  them,   and  every  of  them  to  be 
insnred,  lost  or  not  lost,  at  and  from  the  United  Kingdom, 
ay  firom  London  and  wheresoever  the  risk  may  com- 
mence, to  the  Atlantic  Ocean,  and  at  and  thence  by  or 
in  one  or  more  ship  or  ships,  or  steamer  or  steamers,  to 
Ae  place  or  places  of  destination,  both  in  the  United 
Kingdom  ^   the    continent,  island   or  peninsula  of 
America  ^  the  British  or  other  possessions  of  Ame- 
riea,  including  and  containing  all  and  every  accident, 
Jisnger,  and  risk  that  may  be  incurred  at  sea  or  on  land 
mall  or  any  boats,   ships,  and  craft  whatsoever  and 
^^eieaoever,  until  the  final  complete  and  successful 
^T^g  do^n  of  the  Atlantic  Telegraph  Cable  from  shore 
^  «boTe,  upon  any  kind  of  goods  and  merchandizes,  and 
»l»Tipon  the  body,  tackle,  apparel,  ordnance,  munition, 
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Bnrprisals,  takings  at  sea,  axrests,  Testramts^  and  detain*        1861. 

mentsofallkings^  princes  and  people^  -of  what  nation,     Patbbsos 

condition  or  quality  soever,  barratry  of  the  master  and      hasjus. 

marioers,  and  of  all  other  perils,  losses  and  misfortunes 

Aalkye  or  shall  come  to  the  hurt,  detriment  or  damage 

of  the  said  goods  and  merchandizes,  and  ship,  &c.,  or  any 

part  thereof.    And  in  case  of  any  loss  or  misfortune  it 

dttDbelairfid  to  the  assured,  their  factors,  servants,  and 

ttsgns,  to  sue,  labour  and  travel  for,  in  and  about  the 

Uenoe,  safeguard,  and  recovery  of  the  said  goods  and 

taerchandizes,  and  ship,  &c.,  or  any  part- thereof,  without 

frejudice  to  this  assurance,  to  the  charges  whereof  we 

ikeasBQiers  will  contribute  each  one  according  to  the 

nteand  quantity  of  his  sum  herein  assured.    And  it  is 

agieed  bj  us,  the  insurers,  that  this  writing  or  policy  of 

sssnranoe  shall  be  of  as  much  force  and  effect  as  the 

nzcst  writing  or  policy  of  assurance  heretofore  made  in 

Lmiard  Street  or  in  The  Royal  Exchange  or  elsewhere  in 

Lfmim,    And  so  we  the  assurers  are  contented,  and  do 

hoebj  promise  and  bind  ourselves  each  one  for  his  own 

pari^  our  heirs,  executors,  and  goods,  to  the  assured,  their 

executors,  administrators,  and  assigns,  for  the  true  per- 

&nnaiice  of  the  premises,  confessing  ourselves  paid  the 

consideration  due  tmto  us  for  this  assurance  by  the 

assured,  at  and  after  the  rate  of  thirty-five  guineas  per 

cent   In  witness  whereof  we  the  assurers  have  subscribed 

our  names  and  sums  assured  in  London^  Ist  July,  1857. 

N.  B.  Com,  fish,  salt,  fruit,  flour,  and  seed  are  warranted 

free  ftom  average  unless  general  or  the  ship  be  stran- 

oed.    Sugar,  tobacco,  hemp,  flax,  hides  and  skins  are 

^'^'^tited  free  from  average  imder  5i  per  cent.,  and 

'^  «tW  goods,  also  the  ship  and  freight,  are  war- 
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ranted  free  from  average  under  3/.  per  cent,  tiiilas 
general  or  the  ship  be  stranded,     [Here  followed  the 

names  of  the  insurers  subscribing  for  the  sereral 
sums  amounting  in  the  whole  to  11 QOL,  among 
which  appeared  that  of  the  defendant  thus,  Frederiek 

m  Harris,  for  150?.,  Ist  /ttty,  1857.]  And  the 
plaintiff  says  that  the  said  Walter  Faterson,  in  tlie 
said  policy  mentioned,  is  the  plaintifi',  and  the  aflid 
Frederick  William  Harris,  therein  also  mentioned,  \i 
the  defendant^  of  all  which  premises  the  defendant 
afterwards  had  notice;  and  thereupon  afterwards,  on  tb( 
day  and  year  last  aforesaid,  ia  consideration  that  th< 
plaintiflf,  at  the  defendant's  request,  had  then  paid  t( 
the  defendant  a  certain  sum,  to  wit  55?.  2s.  6(i,  as  i 
premium  for  the  insurance  of  150/.  of  and  upon  ih 
said  premises  in  the  said  policy  mentioned,  and  ha< 
then  promised  defendant  to  perform  the  said  policy  oi 
bis  part,  the  defendant  then  promised  the  plaintiff  tha 
he  would  become  and  be  an  inswer  to  the  plabitiff  c 
the  sum  of  150/.  upon  the  said  premises^  and  woul 
perform  all  things  in  the  said  policy  on  his  part ;  an 
the  defendant  then  became  and  was  such  insurer  to  tl 
plaintiff  accordingly,  and  duly  subscribed  the  said  polici 
And  the  plaintiff  say  a  that  at  the  time  of  the  making  < 
the  said  policy  and  promise  of  the  defendant,  and  fro] 
thence  continually  until  and  at  the  time  of  the  lo 
hereinafter  mentioned,  he  was  interested  in  the  sai 
premises  so  insured  by  the  said  policy  as  aforesaid  I 
the  full  value  of  all  the  monies  by  him  ever  insuri 
thereon.  And  the  plaintiff  says  that,  after  the  makii 
of  the  said  policy  and  promise  of  the  defendant,  tl 
said  Company  commenced  laying  down  the  said  cab 


XXIV.   VICTORIA.  341 

&om  the  United  Eingdom  to  America,  as  in  the  said        1861. 

pcdk^  mentioned^  and  that  afterwards^  and  before  the     patsksox  " 

final,  oomplete  or  snccessfhl  laying  down  of  the  same^      Habjus. 

the  said  cable  was,  by  the  perils  of  the  seas^  totally  lost^ 

and  nerer  was  finally^  completely  or  saccessfiilly  laid 

down.    And  the  said  share  then  and  thereby^  after  the 

makiiig  of  the  said  policy  and  promise  of  the  defendant^ 

and  during  the  continuance^  and  before  the  determina* 

tion  of  the  risk  in  the  said  policy  mentioned^  by  certain 

perils  therein  and  thereby  insured  against,  to  wit  by 

perils  of  the  sea,  became  and  was  wholly  lost,  and  of  no 

Talae  to  the  plaintiff;  of  all  which  the  defendant  had 

m^oe.    Averment  of  performance  by  the  plaintiff  &c. : 

and  statement  of  breach  that  the  defendant  refused  to 

pay  the  amount  so  insured  by  him  to  the  plaintiff,  or 

any  part  thereof,  though  requested  so  to  do. 

The  second  count  alleged  that  the  plaintiff  was  pos- 
sessed of  a  share  in  The  Atlantic  Telegraph  Company^  a 
Company  established  for  the  purpose  of  laying  down  a 
sobmarine  electric  cable  between  the  United  Kingdom 
and  America,  the  said  share  being  of  a  great  value,  to 
wit  of  1100/.    And  thereupon  the  plaintiff,  on  the  1st 
c{  Jubf  1857,  caused  to  be  made  a  certain  policy  of 
insnrsnce  in  the  words  and  figures  in  the  first  count 
set  forth.    And  the  plaintiff  says  that  the  said  Walter 
Paterscn,  in  the  said  policy  mentioned,  is  the  plaintiff; 
and  the  said  Frederick  WUUam  Harris,  therein  also 
mentioned,  is  the  defendant.     And  the  plaintiff  says 
that^  by  a  certain  memorandum  to  the  said  policy 
annexed  and  forming  part  thereof,  it  is  declared  as  fol- 
lows :  '*  It  is  understood  and  agreed  that  this  insurance 
sihaU  cover  and  include  the  successful  working  of  the 
cable  wtcn  laid  down.    London,  Ist  July,  1857.''    Of 
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all  wbicli  premises  the  defendant  afterwards  had  notice  \ 
and  thereupon  afterwards^  on  the  daj^  and  year  laat 
aforesaid^  in  consideration  that  the  plaintiff  at  the 
defendant's  request,  had  then  paid  to  defendant  a  cer^ 
tain  snni,  to  wit  55/,  2f,  6d.,  as  a  premium  for  th« 
insurance  of  1 50/.,  of  and  upon  the  said  premisea  in  tin 
said  policy  and  memorandum  mentioned^  and  bad  thei 
promised  defendant  to  perform  the  said  policy  am 
memorandum  on  his  part,  the  defendant  then  promisei 
the  plaintiS"  that  he  would  become  and  be  an  insurer  t 
the  plaintiff  of  the  snm  of  150/^  upon  the  said  premises 
and  would  perform  all  things  in  the  said  policy  and  memo 
randum  on  his  part ;  and  the  defendant  then  became  mi 
was  such  insurer  to  the  plaintiff  accordingly,  and  dul; 
subscribed  the  said  policy  and  memorandum-  And  th 
plaintiff  says  thatj  at  the  time  of  the  making  of  the  sai 
policy  and  memoraQdum  and  promise  of  the  defendanl 
and  from  thence  continually  until  and  at  the  time  c 
the  loss  hereinafter  mentioned,  he  was  interested  in  tb 
said  premises  so  insured  by  the  said  policy  and  memc 
randum  as  aforesaid  to  the  full  value  of  all  the  monit 
by  Mm  ever  insured  thereon.  And  the  plaintiff  sai 
that,  after  the  making  of  the  said  policy  and  memi 
randum  and  promise  of  the  defendant,  the  said  Coinpaii 
commenced  laying  down  the  said  cable  from  the  Uiiitc 
Kingdom  to  America ^  as  in  the  said  policy  meotione 
and  that  afterwards,  and  before  the  complete  and  su 
cessful  laying  down  and  working  of  the  same,  the  si 
cable  was,  by  the  perils  of  the  sea^,  totally  lost,  at 
never  was  completely  and  successfully  laid  down  ai 
worked.  And  the  said  share  tlien  and  thereby  after  tl 
making  of  the  said  pohcy  and  memorandum  and  promi 
of  the  defendant,  and  during  the  continuance  and  befo 
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the  termination  of  the  risk  in  the  said  policy  and  memo-  1861. 
nwdam  mentioned^  by  certain  perils  therein  and  thereby  Pahmoh 
insured  against,  to  wit  by  perils  of  the  seas,  became 
and  was  wholly  lost,  and  of  no  value  to  the  plaintiff ; 
of  all  which  the  defendant  had  notice.  Averment  of 
perfonnance  by  the  plaintiff,  &c. :  and  statement  of 
breach  that  the  defendant  refused  to  pay  the  amount 
80  insured  by  him  to  the  plaintiff,  or  any  part  thereof^ 
though  requested  so  to  do. 

There  was  also  the  common  count  for  money  had  and 
recri?ed. 

Pleas.  1.  That  the  defendant  did  not  promise  or 
become  an  insurer  as  alleged. 

2.  To  the  1st  count.  That  the  subject  matter  of  the 
nid  insurance  was  not,  nor  was  any  part  thereof,  during 
the  continuance  of  the  risk  covered  by  the  said  policy, 
lost  b^  the  perils  insured  against,  or  any  of  them. 

3.  To  the  2d  count.  That  the  subject  matter  of  the  said 
iDsorancewas  not  nor  was  any  part  thereof,  during  the  con- 
tinnance  of  the  risk  covered  by  the  said  policy  and  memo- 
nndnm,  lost  by  the  perils  insured  against,  or  any  of  them. 

4.  To  the  whole  declaration.  Payment  before  action 
Wight 

5.  To  the  common  count.    Never  indebted. 
Issue  on  all  the  pleas. 
On  the  trial,  before  Cochbum  C.  J.^  at  the  Sittings  in 

Uwdm  after  Trifdty  Term  in  1860,  it  appeared  from  the 
evidence  adduced  by  the  plaintiff  that  the  plaintiff  was 
the  owner  of  a  share  in  The  Atlantic  Telegraph  Company  ; 
and  that  the  defendant,  who  is  a  member  of  Lloyds, 
underwrote  the  policy  set  out  in  the  1st  count,  with  the 
memorandum  set  out  in  the  second  count  attached  to  it. 
The  attempt  to  lay  the  cable  was  commenced — the  cable 
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being  on  board  two  ships^  the  British  ship  of  the  liiii 
A^amemmm,  and  the  United  StafeM  frigate  Niagara— in 
the  latter  end  of  A/y,  1857 ;  hot  a  breakage  occurredj 
and  a  eonsid^^ble  length  of  cable  was  lost  The  attempl 
was  then  pnt  off  till  June,  1858,  In  the  meantime  i 
fresh  length  of  cable  was  made  to  supply  the  loss,  ant 
altogether  900  miles  more  of  cable  were  shipped  that 
were  actnally  wanted,  in  order  to  m^t  contingeneiea 
On  the  second  eipedidonj  after  a  ftjirthcr  length  of  cabl 
had  been  lost^  the  cable  was  laid  from  the  Irish  coast  ti 
Newfoundland^  on  the  coast  of  North  America*  Afte 
the  lading  was  completed,  electric  communication  wa 
carried  on  for  some  little  time  between  the  two  coimtries 
bnt  ultimately  it  was  found  impossible  to  keep  up  tli 
communication  between  the  termini,  in  cooseqnenc 
of  the  imperfect  insulation  of  the  copper  wire  alon 
which  the  electric  fluid  passed;  arising  from  sen 
defect,  in  one  or  more  places,  in  the  outer  corering  t 
which  it  was  protected  from  external  contact.  The  cam 
of  the  fiulure  waa  owing  to  the  chemical  action  of  tl 
sea  water  on  the  interior  of  the  cable,  to  which^  by  tl 
defect  of  the  outer  covering  at  the  time  the  cable  w; 
immersed  in  the  water,  it  was  enabled  to  penetrate — an 
not  to  any  miscliief  done  by  the  mechanical  action  i 
the  sea.  It  was  admitted  that  373  miles  of  cable  hi 
been  loat  by  perils  insured  against.  No  evidence  w 
adduced  by  the  defendant.  The  Lord  Chief  Justice  h 
certain  questions  to  the  jury,  which,  with  their  answeJ 
were  as  follows: — 

"  Was  the  cable  ever  finally j  completely,  and  succes 
fully  laid  down,  so  as  to  be  capable  of  being  successful 
worked?— Yes,  completely  laid;    but  not  so   as  to 
capable  of  successful  continuous  working. 
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"As  to  the  caofie  of  its  failure,  was  the  cable  when        igei. 
hid  down  defcctiTe  ?— Yes. 

''If  »,  was  the  defect  one  in  the  original  construction, 
or  did  it  arise  from  accidental  causes  ? — From  accidental 
canKS. 

"If  the  latter,  did  the  accident  arise  before  the  com- 
iDenoanent  of  the  voyage,  or  during  its  continuance?—- 
— Prerioas  to  shipment. 

"Or  did  it  arise,  after  the  cable  was  laid  down,  from 
the  cable  scraping  on  rocks,  or  other  similar  cause  ? — ^No. 
"If  the  defective  working  of  the  cable  is  attributable 
to  de&ct  existing  at  the  time  of  laying  it  down,  is  it  to 
be  attributed  to  such  defect  alone,  or  to  such  defect 
aggravated  by  the  action  of  the  sea? — Aggravated  by 
the  action  of  the  sea.'' 

The  Lord  Chief  Justice  thereupon  directed  a  verdict 
bt  the  pkintiff,  leave  being  reserved  to  move  to  enter 
the  verdict  for  the  defendant ;  or  to  reduce  the  verdict 
to  the  amount  of  depreciation  consequent  upon  the  loss 
of  373  miles  of  cable;  and,  if  the  verdict  should  stand 
h  the  pLuntifF  in  whole  or  in  part^  the  Court  to  decide 
<^  what  [nrinciple  the  damages  should  be  assessed. 

It  was  agreed  between  the  parties  that,  if  the  plaintiff 
should  be  held  entitled  to  a  verdict  in  respect  of  partial 
^  the  damages  should  be  assessed  out  of  Court  by  an 
arbitrator  chosen  by  the  parties. 

BmB,  in  Michaelmas  Term,  1860,  obtained  a  rule 
accordingly,  or  for  a  new  trial :  which  was  ai^ed  in 
Eiuter  Term^  1861,  on  the  29th  April  and  the  2d  May  ; 
before  CoMum  C.  J.,  Crampton,  Hill  and  Blackburn  J  J. 

fhipgcn  and  IT.  Murray  shewed  cause. — This  was  a 
lo88  by   "  perils   of  the   seas."      [Blackburn    J.     In 
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2  Ammld  Ins.,  781-2  (2d  ed-),  it  is  said:  "Where 
the  leak  arises  from  the  unseaworthy  state  of  the  ship 
when  she  sailed,  and  is  only  a  consequence  of  that  ordi- 
nary amount  of  straining  to  which  she  would  unavoid- 
ably be  e^cposed  in  the  general  and  average  coune  of 
the  voyage  insured^  the  underwriter  is  not  liable.^^]  The 
same  author^  p.  817,  defines  Iobs  J>y  perils  of  the  seas  as 
including  "  all  kinds  of  marine  casualties^  snch  as  ship- 
wreck, foundering,  stranding,  Stc  ;  and  every  species  of 
damage  done  to  the  ship  or  goods  at  sea  by  the  riolent 
and  immediate  action  of  the  winds  and  waves,  as  dis- 
tinct from  that  included  in  the  ordinary  wear  and  tear 
of  the  voyage,  or  directly  referable  to  the  acts  and  negli- 
gence of  the  assured  as  its  proximate  and  sole  condudve 
cause."  *  •  ♦  "Foundering  at  sea,"  he  adds,  *'wheu 
pro3:imately  caused  by  the  fury  of  storms  and  tempestij 
is  an  obvious  case  of  loss  by  the  perils  of  the  seas,"  In 
Par/lit  V,  Thompson  (a),  which  was  an  action  on  a  policy 
in  which  it  was  declared  that  the  ship  should  be  deemed 
seaworthy,  Follock  C.  B.  says,  p,  395 :  "  It  appears  to 
me,  that,  if  the  vessel  had  foundered  in  a  perfectly  calm 
sea,  from  a  leak  occasioned  by  rottenness,  on  the  day 
after  the  policy  was  effected,  the  underwriters  would 
have  been  liable,"  •Where  a  ship  is  lost  in  consequence 
of  being  run  down  by  another,  without  fault  on  eithei 
side,  it  is  a  loss  by  perils  of  the  seas  ;  BuUer  v.  Fisher  (i)  \ 
aiid  the  same  holds  where  the  loss  was  occasioned  bj 
the  grossest  negligence  on  the  part  of  the  ship  by  wkicl 
the  other  was  fun  down ;  Smith  v,  Scoit  (<?)  *  [BiacA 
bum  J-  Suppose,  what  is  every  day  s  occurrence,  a  shii 
goes  to  sea  with  her  sheathing  in  a  proper  state,  and  i 


(a)  13  M.  i  W.  392. 


(A)  3  Esp.  67. 
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is  corroded  by  the  chemical  action  of  the  water,  would        1861. 

the  underwriter  be  held  responsible  ?  If  not,  what  is  the     Patersom 

difference  between  that  case  and  this,  where  the  sea      habbis 

corrodes  the  copper  wire  within  the  casing  ?]    That  case 

is  distmguishable.      This  is  a  novel  manufacture,  on 

which  the  operation  of  sea  water  is  unknown.     Suppose 

a  direr,  who  goes  down  with  a  cap  on  his  head,  insures 

himself  against  perils  of  the  seas,  and  the  sea  percolates 

through  the  cap  by  degrees,  would  not  the  imderwriter 

be  liable  ?    [^Cackbum  C  J.    There  the  insurance  would 

be  on  the  thing  which  was  described  in  the  policy  as  the 

means  of  protection  from  the  sea.] 

2.  As  to  the  amount  of  the  verdict.  The  subject-matter 
of  the  policy  is  the  plaintiff's  share  in  Tlie  Atlantic  Tele 
grajA  Company,  not  in  the  cable;  and  the  insurance 
was  on  the  plaintiff's  share  in  the  Company  until  the 
sncoessful  working  of  the  cable  should  be  established. 
The  plaintiff  is,  consequently,  entitled  to  recover  the 
amount  of  the  depreciation  which  his  share  in  the  Com- 
pany has  undergone  in  consequence  of  the  failure  in 
working  the  cable.    The  policy  is  a  very  novel  one.     It 
is  an  ordinary  ship  policy,  adapted  to  a  subject-matter 
to  which  its  terms  are  not  strictly  applicable;  and  a 
liberal  construction  must  therefore  be  given  to  it  in  order 
to  carry  out  the  intention  of  the  parties.     Here  is  no 
warranty  of  seaworthiness ;  and,  although  the  peril  by 
which  the  injury  was  caused  might  not  be  a  peril  of 
the  seas  in  the  case  of  a  ship,  it  must  be  taken  to  have 
been  a  pml  contemplated  by  the  parties  insuring  such 
a  snbject-matter  as  this.     [Blackburn  J.     Has  the  point 
erer  been  started  that  what  is  a  peril  of  the  seas 
within  a  policy  on  one  subject  matter,  may  not  be  a 
peril  of  the  seas  within  a  policy  on  another  subject 
VOL.  I.  2  b  b.  &  s. 
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matter?]  No  decided  case  on  the  point  lias  bea 
found.  [Blackburn  J.  In  1  FhiL  Ins,  617.  (Srd  ed.),  i 
ia  said  (sect.  1086):  *'Tlie  underwriter  is  not  liabk  fo 
the  cousequencea  of  the  perils  assumed^  except  whe 
they  operate  in  an  oxtraortlinary  degree ;  and  he  is  liah] 
only  for  loss  and  damage  of  an  extraordinary  kind- 
And  sect,  1087  :  ''  Though  the  operation  of  a  per 
insured  against  is  extraordiuary,  if  its  consequenci 
are  not  ao,  it  ii  not  a  loss  within  the  policy,"  *  * 
"But  what  IB  to  be  considered  ordinary,  and  wb 
extraordinary,  in  tlie  degree  and  effects  of  the  perils, 
a  question  for  the  jury  of  much  difiBcultVj  and  one  th 
cannot  be  more  definitely  stated/ 'J 


Lush  J  BouiJ/ and  J/bn^ffjfJwJn  support  of  the  rule, — 1,  C 
the  main  question,  the  fiuding  of  the  jury  shews  that  t 
faihure  of  the  adventure  was  not  caused  by  perils  of  the  se^ 
but  by  the  natural,  ordinary  action  of  the  sea  on  the  cal 
in  the  injured  state  in  which  it  was  when  immersed.  1 
language  of  Polhck  C.  B-  in  Parfitl  v*  Thompson  (a) 
only  a  dictum,  which  was  not  adopted  by  the  rest  of  i 
Court,  and  is  overruled  by  Patrcus  v»  Sars/ieid  {b). 
that  ease  a  vessel  was  sent  to  sea  in  a  state  not  fit 
her  voyage,^  and  did  not  encounter  any  more  sev 
weather  than  is  usual  and  ordinary  on  such  a  voyo 
or  than  a  ship  reasonably  fit  for  it  could  have  encoi 
tered  without  injury.  Haviug  been  compelled  to 
into  port  for  repairs  owing  to  the  defective  state 
which  she  sailed^  it  was  held  that  the  shipovrner  eo 
not,  though  the  defects  were  not  known  to  him,  and 
had  acted  without  fraud,  and  though  there  was  no  warra 
of  seaworthiness,  recover  the  cxpenees  of  those  rep 
(u)  13  M.  i  W.  302,  39:j.  (&)  6  £1  #  B,  192. 
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against  the  insurer.     In  Magnui  v.  Buttemer  (a),  also        igg^^ 

where  a  ship  took  the  ground  in  the  falling  of  the  tide,  ""p^^^^^^^' 

and  received  damage,  in  a  harbour,  in  which  she  was  ^* 

Harris. 
properly  placed  for  the  purpose  of  unloading,  this  was 

beld  not  a  stranding  within  the  terms  of  an  ordinary 

policy. 

2.  As  to  the  claim  in  respect  of  the  partial  loss, 
namely  of  the  373  miles  of  cable.— This  kind  of  under- 
taking does  not  include  the  case  of  partial  loss.     It  is 
tree  this  is  not  a  policy  warranting  the  cable,  but  a  policy 
insuring  a  share  in  the  Company.   The  meaning  of  that, 
bowerer,  is  that  the  underwriter  insures  that  the  whole 
enterprise  shall  not  be  unsuccessful  hj  reason  of  perils 
of  the  seas — mischief  from  which  can  only  be  caused  by 
the  sea  acting  on  the  cable.     This  is  confirmed  by  the 
proririon  in  the  policy  that  "  in  case  of  loss  the  part 
sared'^  is  to  be  ''  sold  or  appraised  for  the  benefit  of  the 
underwriters.''    After  the  loss   of  the  873  miles  of 
cable,  more  than  sufficient  was  left  to  complete  the  sue- 
oesafbl  working  of  the  telegraph.     A  mast  of  a  ship 
insured  for  a  voyage  might  be  lost  or  injured  so  as  to 
be  irorthless  when  the  ship  arrived  at  her  port  of  des« 
tination;   this  would  not  be  a  partial  loss  for  which 
the  owner   could  recover.     Suppose   a   man  insured 
a  share  in   The   Crystal  Palace   Company^   a  damage 
bi^pening  to  the  building  by  wind,  &c.,  might  not  affect 
his  share  in  proportion  to  the  extent  of  the  damage  done 
to  the  building,  and  might  not  affect  its  value  at  all  if 
the  undertaking  were  successful.     [BlacKbum  J.     The 
ge&oal   principle    governing   these    cases   is   that  of 
"indemnity.''     The  underwriter  undertakes,  as  far  as 
nioney  will  go,  to  put  the  assured  in  the  same  situation 

(a)  11  a  B,  876. 
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as  if  the  loss  had  not  happened.  His  Lordship  referred 
to  Lick  \\  Jansan,  12  East,  648.]  In  Stctvari  v.  Steele  {a) 
a.  ship  Bustaincd  damage  by  a  collision.  Her  walea 
TV'ere  injured^  and  she  was  found  to  leak  so  much  that 
she  was  compelled  to  return.  She  underwent  repair — 
was  recoppered — and  again  set  sail,  but  was  again  com- 
pelled to  return,  and  put  into  dockj  and  her  wale« 
removed,  when  she  was  found  so  defective  as  to  render 
it  inexpedient  to  repair  lier:  held  that  the  plaintiff  was 
not  entitled  to  recover  against  the  underwriter  what 
would  have  been  necessary  to  replace  the  wales,  as  that 
espence  had  not  actually  been  incurred.  In  M'Swiney 
V,  The  Eoyal  Exchange  Assurance  (A),  the  plaintiff  had 
contracted  to  buy  of  D.  6000  bags  of  rice  coming  from 
M.  before  the  end  of  3/oy,  and  had  also  contracted  with 

W.  to  sell  them  at  an  advanced  price  i  and  it  was  held 
by  this  Court  and  the  Exchequer  Chamber  that  hia 
expected  profit  was  an  insurable  interest*  Also,  after  a 
portion  of  the  rice  had  been  shipped  at  3/.,  the  rest 
being  there  ready  for  shipment,  the  vessel  was  blown 
out  to  sea  by  a  gale  of  wind,  and  the  shipped  portion 
spoiled  :  the  rest  was  not  put  on  hoard,  and  the  voj-age 
was  not  performed  in  time  for  com  pinion  of  the  contract. 
On  this  it  was  held  by  the  Exchequer  Chamber  that  the 
defendants  were  liable  only  for  the  quantity  put  on 
board;  and  that,  if  the  policy  ever  did  apply  to  the  rice 
which  was  on  shore,  but  not  shipped,  the  defendant  waa 
not  liable  for  a  loss  by  perils  of  the  seas  which  did  not 
directly  affect  him, 

3.  But  suppose  the  defendant  is  liable,  theti  the  in- 
surance being  on  the  cable,  is  an  insurance  on  goods  i 
and  the  common  memorandum  clause  prevents  the 
plaintiff  from  recovering   unless  he  shews  a   loss  ex- 

(ffl)  5  Bt^U.  K  R.  AST,  <A)  14  Q,  B.  634.  S.  C  in  KjtjS.  Ck.  896. 
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ceeding  iL  per  cent,  on  the  total  value  of  tlie  share.        isGl. 
That  ia  not  shewn  here ;  for  it  comes  to  the  question     pj^tbr»oh 
vhat  vordd  be  the  market  price  of  the  873  jniles  of 
cable  whidi  were  lost.    They  probably  would  have  sold 
for  next  to  nothings  for  they  would  be  of  no  use  except 
to  specdinens. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  dehvered  by 

CocKBUBN  C.  J.    This  was  an  action  on  a  policy  of 
iBsuiance  of  a  novel  and  somewhat  remarkable  character ; 
Wng  a  policy  on  the  plaintiff's  share  in  a  Company 
called  JTie  Atlantic  Telegraph  Company,  formed  for  the 
purpose  of  laying  down  an  electric  cable  between  this 
Gountiy  and  America,  in  order  to  maintain  telegraphic 
oommimication  between  the  continents  of  Europe  and 
North  America.     The  policy  was  in  the  ordinary  form 
of  marine  insurance^  with  the  addition  of  a  special  agree- 
ment contained  in  a  memorandum  annexed  to  the  policy 
that  the  insurance  should  "  cover  and  include  the  success- 
fill  working  of  the  cable  when  laid  down.^'     The  purpose 
and  effect  of  the  policy  was  plainly  to  protect  the  insured 
against  the  loss  of,  or  injury  to,  the  cable  (on  the  successful 
laying  down  of  which  the  interest  of  the  Company  and 
its  shareholders  depended)  from  sea  risk  during  the  time 
it  was  being  carried  out  or  being  laid  down  between  the 
opposite  shores.    It  appears  to  have  been  taken  for 
granted  that,  the  cable  once  safely  laid  down,  its  suc- 
cessful working  would  follow  as  a  necessary  consequence. 
Such  however,  unhappily,  did  not  prove  to  be  the  case. 
Although  an  electric  cable^  extending  from  the  Irigh  to 
the  North  American  coast,  was  finally  laid  down,  it  was 
found  impossible  to  maintain  electric  communication  by 
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means  of  itj  sufficient  for  telegraphic  purposes,  and  the 
working  of  the  telegraph  was,  at  all  events  for  the  time, 
abandaupd.  A  great  depreciation  in  the  value  of  the 
shares  of  the  Company  necessarily  followed ;  and  the 
principal  question  in  the  case  is  whether  the  plaintiff  is 
entitled  to  recover  on  thia  policy  in  respect  of  this  loss. 
The  canseof  the  failure  was,  beyond  doubt,  the  imperfect 
insulation  of  the  wire,  arising  fi'om  aomc  defect,  in  one  or 
more  places,  in  the  outer  covering  by  which  the  wire  is 
protected  from  external  contact ;  and  according  to  the 
finding  of  the  jury,  which  was  well  warranted  by  the 
evidence,  and  is  not  complained  of,  this  defect  was 
occasioned  by  accident  prior  to  the  shipment  of  the  cable 
and  the  commencement  of  the  risk  '*  aggravated  by  the 
action  of  the  sea.^'  Understood  by  the  light  of  the  evideace 
of  the  plaintiff's  witnesses  (none  were  called  by  the  defend- 
ant) and  of  the  contention  of  the  counsel  at  the  trialj 
this  finding  of  the  juiy  must  be  taken  to  have  reference 
to  the  chemical  action  of  the  sea  water  on  the  interior  of 
the  cable,  to  which^  by  the  defect  of  the  outer  covering 
at  the  time  the  cable  was  immersed  in  the  water,  it  was 
enabled  to  penetrate,  and  not  to  any  mischief  done  by 
the  violence  or  mechanical  action  of  the  sea.  This  being 
io,  we  are  of  opinion  that  this  is  not  an  injury  which  can 
properly  be  referred  to  "  perils  of  the  seas/'  under  which 
head  of  damage  it  was  contended  for  the  plaintiff  that 
the  loss  fell,  AVe  are  of  opinion  that  an  injury  of  this 
nature,  not  arisiag  from  the  external  violence  or 
mechanical  action  of  the  winds  or  waves,  but  which  was 
the  natural  and  necessary  consequence  of  the  ordinary 
action  of  the  sea  water  on  the  cable,  in  the  state  in  which 
it  was  when  immersed  in  the  sea,  is  not  comprehended 
in  the  perils  insured  against  The  injury,  so  far  as  the 
damage  occasioned  by  the  sea  is  concerned  was  the  in- 
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eritable  consequence  of  the  immenion  of  the  cable  in  its        ig^l. 
then  state  in  the  aea  water.  But  the  purpose  of  insurance     Patebsoh 
is  to  afford  protection  against  contingencies  and  dangers      u  ^*  ,g 
which  may  or  may  not  occur ;  it  cannot  properly  apply 
to  a  case  where  the  loss  or  injury  must  inevitably  take 
place  in  the  ordinarj  course  of  thiags.     The  wear  and 
tevof  a  ship^  the  decaj  of  her  sheathing^  the  action  of 
worms  on  her  bottom,  have  been  properly  held  not  to  be 
indnded  in  the  insurance  against  perils  of  the  seas,  as 
being  the  tmavoidable  consequences  of  the  service  to 
which  the  vessel  is  exposed.     The  insurer  cannot  be 
nnderstood  as  undertaking  to  indemnify  against  losses 
which,  in  the  nature  of  things,  must  necessarily  happen. 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff 
ia  not  entitled  to  recover  in  respect  to  this  portion  of  his 
chdm. 

A  ibrther  question  arises  on  a  second  head  of  daim 
m  respect  of  a  partial  loss.  In  the  laying  down  of  the 
cable,  873  miles  of  cable  were  lost  under  circumstances 
▼hich,  it  is  admitted,  would  come  under  the  head  of 
perib  of  the  seas.  The  question  is,  whether  the  plaintiff 
is  entitled  to  recover  in  respect  of  this  loss,  and,  if  so, 
npon  what  principle  the  damages  should  be  assessed. 

It  was  contended  for  the  defendant,  that,  as  the  value 
of  a  share  in  the  Company  would  have  risen  higher  than 
the  estimated  value  fixed  by  the  policy  if  the  cable, 
actnsDy  laid  down,  could  have  been  successfully  worked, 
the  partial  loss  of  a  portion  of  cable  could  not  be  consi- 
dered as  included  in  an  insurance  on  the  share.  But 
the  obvions  answer  is,  that  the  loss  of  a  quantity  of  cable 
belonging  to  the  Company  must  necessarily  be,  pro  tanto, 
&  loss  on  the  capital  of  the  Company,  and  must  so  far 
tend  to  diminish  the  value  of  each  share. 

It  was  ftirther  contended  that  the  defendant  was  pro- 
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tected  against  tliia  part  of  the  plaintiff's  claim  by  the 
memorandum  of  warranty  against  partial  loss ;  inasmueh 
as  the  loss  here  could  not  amount  to  3^.  per  cent  on 
the  total  value  of  this  share. 

We  at  first  doubted  whether  the  warranty  against 
partial  average  woidd  apply  to  this  case,  hut  on  further 
reflexion  >  considering  that  the  insurance^  thou-^h  nomi- 
nally on  the  share,  yet  for  reasons  which  we  shall  after- 
wards more  fully  explain,  is  pTactically  an  insurance 
on  the  cable,  as  being  the  tangible  substance  in  respect 
of  which  alone  the  share  could  be  exposed  to  the  risk  of 
sea  damage;  we  have  come  to  the  conclusion  that  the 
warranty  against  partial  average  applies,  and  conse- 
quently that,  unless  a  loss  of  3/,  per  cent*  has  been 
sustained,  the  plaintiff  cannot  r^over. 

In  order  to  detcrmiue  this  question,  as  well  as  the 
principle  on  which  the  per  centage  of  the  loss  is  to  be 
fixed  J  it  becomes  necessary  to  inquire  more  precisely 
what  is  the  exact  meaning  of  the  contract  contained  in 
the  policy  on  which  this  action  is  brought  The  iusur- 
ance  is  expressed  to  be  "  at  and  from  the  United  Kmf^dom, 
say  from  London  and  wheresoever  the  risk  may  com- 
mence, to  the  Atlantic  Ocean ,  and  at  and  thence  by  or  in 
one  or  more  ship  or  ship^,  or  steamer  or  steamers,  to  the 
place  or  places  of  destination,  both  in  the  United  King^ 
dom  *"^  the  continent,  island  or  peninsula  of  America 
^  the  British  or  other  pc^sessions  of  America^  including 
and  containing  all  and  every  accident^  danger,  and  risk 
that  may  be  incurred  at  sea  or  on  land,  in  all  or  any 
boatsj  ships,  and  craft  whatsoever  or  wheresoever,  until 
the  final  corfiplcte  and  successful  laying  down  of  the 
Atlantic  Telegraph  cable  from  shore  to  shore."  The 
usual  blank  for  the  name  of  the  ship  is  filled  up  tlias^ 
"  any  ship  or  ships,  or  steamer  or  stcamersj  or  craft  lui 
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aboTe/'  and  in  the  valnation  clause  the  subject  of  insur*        1861. 

ance  is  to  be  taken  as  "on  one  1000/.  share  in  The     patkrsoh 

AOanOe  Telegraph  Company.  Said  share  valued  at  llOOi       Haebw. 

b  case  of  loss,  the  part  saved  to  be  sold  or  appraised  for 

the  benefit  of  the  underwriters.^'     Attached  to  the  policy 

tt  the  8lip  which  has  been  already  referred  to,  by  which 

it  is  dedared  that  "It  is  understood  and  agreed  that 

this  insnrance  shall  cover  and  include  the  successful 

woridng  of  the  cable  when  laid  down.''    Now  it  is 

obriotts  that  the  share  in  the  Company  itself  was  never 

c^ble  of  being  put  on  board  ships  or  steamers ;  nor  was 

it  directly  liable  to  be  lost  in  consequence  of  the  maritime 

nsb;  nor  by  any  reasonable  construction  could  the 

prorisioB,  that  "in  case  of  loss  the  part  saved"  should 

''  be  sold  or  appraised  for  the  benefit  of  the  underwriters/' 

be^plied  to  the  share  in  the  Company;  while,  on  the 

other  band,  the  proprietor  of  that  share  had  an  interest 

in  the  cable  to  which  all  of  these  phrases  are  applicable. 

It  appears  to  us,  therefore,  that,  on  the  true  construction 

of  this  policy,  the  underwriters  contract  to  indeinnify  the 

owner  of  that  share  against  any  losses  arising  to  his 

interest  in  the  cable,  which  interest  is,  by  agreement, 

▼alued  at  1100/. 

As  soon  as  this  is  ascertained,  this  part  of  the  case 
becomes  mere  matter  of  calculation.  The  value  of  the 
▼hole  cable  that  ever  was  exposed  to  peril,  including  the 
portion  lost,  must  be  ascertained  according  to  its  cost 
when  shipped  free  on  board.  That  is  the  value  of  the 
whole  that  was  at  risk;  and  the  proportion  between  that 
▼alne  and  the  loss  actually  incurred  by  the  perils  insured 
*6^t  gives  the  per  centage  payable  by  each  under- 
•^ter  on  his  subscription. 

In  order  to  ascertain  the  amount  of  the  loss,  a  distinc- 


356 


TKINITY  TERM. 


1S61. 


HaEECSp 


tion  may  properly  be  taken.  That  portion  of  tl 
which  waa  lost  in  the  first  atteiQpt  to  lay  down  tl 
and  which  it  hecame  necsesaary  to  replace  by  ne 
should  be  estimated  at  the  cost  of  tlie  substitiita 
for,  as  far  as  that  is  concerned,  the  parties  in 
have  suffered  the  loss  of  the  whole  price  which  tl 
to  replace  it.  As  regards  that  portion  of  the  lo 
which  was  taken  out  as  superfluous  cable,  by  ^ 
provision  against  accident^  it  may  be  reason 
consider  how  far  such  cable,  if  not  lost^  would  ha 
depreciated  in  in  ark  ct  able  value  by  having  bee] 
in  the  hold  of  a  vessel  or  by  other  circumstances, 
are  subjects  which  a  referee  conversant  with  mi 
insurance  (the  parties  having  agreed  that  if  the 
shall  be  held  entitled  to  a  verdict  in  respect  ol 
loss,  the  damage  should  be  assessed  out  of  Cou 
probably  have  no  difficulty  in  dealing  with* 
arbitrator,  estimating  the  per  centage  on  this  p 
should  find  that  it  amounts  to  less  than  ZL  per  cei 
as,  on  the  construction  we  have  put  on  this  poi 
an  assurance  on  the  cable,  that  is  on  goods^  the  W 
as  we  have  already  stated^  in  our  opinion  app 
the  defendant  will  be  entitled  to  the  verdict. 

If  the  loss  amounts  to  more  than  3/.  per  cei 
tlie  verdict  must  be  entered  for  the  plaintiff 
smount  of  the  loss. 


1 


The  following  rule  was  then  drawn  up : — < 
"Upon  reading,  &c.  and  upon  hearing,  & 
ordered  that  the  arbitrator  appointed  by  the  pi 
assess  the  damages  as  to  the  373  miles  of  cable, ' 
principle  laid  down  by  the  Court,  and  if  he  i 
the  damage  so  assessed  amounts  to  or  exc 
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'Oentj  tlie  Terdict  is  to  be  entered  for  the  plaintiff  as  to        1861. 
roch  portion  of  the  amount  so  found  as  the  defendant's     patkkwh 
Hibscription  bears  to  the  "whole  sum  insured  by  the      Harris 
policy,  and  costs  40«. ;  but  if  such  damages  amount  to 
leBsthan  3/.  per  cent,  then  the  verdict  is  to  be  entered 
for  the  defendant.^' 


CiNDLisH  and  another  against  Simpson  and     Fridw, 

^  MaySlst. 

another.  


Alehouse 
licence. 


^tn  a  borongh  named  in  Schedule  A.  to  sUt.  5  &  6  JT.  4.  c.  76.  has  Xown  carpo- 

*  separate  commission  of  the  peace,  hut  no  separate  Court  of  Quarter  ^.^^^^ 

Swriooa,  Ae  county  justices  have  exclusive  juriwiiction  to  graril  alehouse  ^G  4,c  61 
aaiwei  within  the  borough  under  stat  9  G.  4.  c.  61. 

THE  following  case  was  stated  for  the  opinion  of  the 
Court  in  an  action  against  the  defendants  for  dis- 
torbiiig  the  plaintiffs  in  the  exercise  of  their  right  and 
fiuichise  as  two  justices  of  the  peace  for  the  borough 
<i( Sunderland,  in  the  county  of  Durham;  the  plaintiff 
CanHish  being  also  Mayor  of  the  said  borough. 

The  Municipal  borough  of  Sunderland  is  one  of  the 
places  named  in  Schedule  "A,'*  annexed  to  The  Muni- 
cipal Corporations  Act,  5  &  6  fF.  4.  c.  76.,  and  consists 
of  the  parish  of  Sunderland  near  the  Sea,  part  of  the 
township  of  Bishopwearmouth,  and  the  townships  of 
Bishopwearmouth  Panni,  Monkwearmouth  and  Monk' 
^oeannouth  Shore. 

At  the  passing  of  The  Municipal  Corporations  Act,  the 

pviih  of  Sunderland  near  the  Sea,  and  the  said  several 

towmihips  of  Bishojncearmouth,  Bishopwearmouth  Panns, 

Monhoearmouth  and  Monkwearmouth  Shore,  formed  part 

of  the  North  Petty  Sessional  Division  oiEasingtan  Ward, 


Candlish 

V. 

SiMPSOK. 
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1861.  ^  *^®  county  of  Durham^  and  ever  since  the  passing  of. 
the  said  Act^  and  thence  hitherto^  have  been^  and  still 
are^  rated  to  the  several  rates  and  assessments  levied 
and  assessed  by  Her  Majesty^s  justices  of  the  peace  in 
and  for  the  county  of  Dvrham,  upon  the  several  parishes 
and  townships  within  and  comprising  the  said  oountyi 
except  the  rate  levied  for  the  maintenance  of  the  police 
of  the  county. 

By  an  order  of  General  Quarter  Sessions^  made  the 
18th  of  October,  1841,  under  the  Act  9  G.  4.  e.  43.,  for 
the  county  of  Durham,  the  said  parish  and  townships 
forming  the  borough  of  Sunderland  were,  together  with 
the  townships  of  Burdon,  Dawdon,  Ford,  Fuhoett,  Hylton, 
Ryhopes  Silkswortk,  Seaham,  Sauthunck  and  TunstaU, 
formed  into  a  Petty  Sessional  Division,  called  the  Sun- 
derland  Petty  Sessional  Division  of  Easingion  Ward, 
and  by  another  order  of  General  Quarter  Sessions, 
made  on  the  3d  day  of  January  1859,  for  the  county  of 
Durham,  the  said  townships  of  Dawdon  and  Seaham, 
were,  with  other  townships,  formed  into  the  Sealiam 
Petty  Sessional  Division  of  Easingion  Ward.  With  this 
exception,  the  Sunderland  Petty  Sessional  Division  now 
remains  as  formed  by  the  order  of  the  18th  October, 
1841. 

No  separate  Court  of  Quarter  Sessions  has  ever  been 
held  in  and  for  the  borough  of  Sunderland,  nor  has 
there  ever  been  any  gaol  or  house  of  correction  in  the 
said  borough. 

Prom  1836  downwards,  to  the  present  time,  the 
council  of  the  borough  has  appointed  various  persons 
successively  to  act  as  high  constables  in  and  for  the 
borough. 

On  the  15th  September,  1836,  a  separate  commis- 
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non  of  the  peace  was  for  the  first  time,  under  the  1861. 
promons  of  the  Act  5  &  6  ^.  4.  c.  76.,  granted  by  cahdmsb 
His  late  Majesty  to  the  borough,  and,  ever  since  simwoh. 
tbat  time,  justices  assigned  to  act  as  justices  of  the 
peace  in  and  for  the  borough  have  continually  been 
appointed  under  renewed  commissions,  and  such  justices 
bave  acted  as  such  in  and  for  the  borough,  and  are 
hereafter  called  ''the  borough  justices/'  The  usual 
Petty  Sessions  in  and  for  the  borough  was,  after  the 
grant  of  the  said  commission  of  the  peace,  held  by  the 
Major  and  other  borough  justices,  and  other  justices, 
being  jostices  of  the  peace  acting  in  and  for  the  county 
(ilhrkam,  on  each  day  in  the  week  until  the  year  1842, 
when  the  council  of  the  borough  erected  a  police  court 
ts  required  by  the  Act  5  &  6  fF.  4.  c.  76.  s.  100. ; 
sohsequent  to  this  the  Mayor  and  other  borough  jus- 
tices have  held  their  Petty  Sessions,  on  each  day,  in  the 
police  court,  and,  at  the  same  Sessions,  certain  of  the 
jostices  for  the  county  of  Durham,  acting  in  and  for 
the  Sunderland  Division  of  Easington  Ward,  several  of 
whom  are  also  in  the  borough  commission,  have  acted 
with  the  Mayor  and  other  borough  justices;  there  being 
■ixteen  justices  in  the  commission  for  the  borough,  of 
whom  nine  are  also  acting  county  justices. 

The  usual  Petty   Sessions   in   and   for  the   North 

Kmion  and    the   Sunderland  Division  of    Easington 

Ward  respectively  were,  previous  to  and  after  the  grant 

of  the  borough  commission  of  the  peace,  held  every 

Saturday  in  the  justice  room  of  the  Exchange  Buildings, 

until  the  erection  of  the  police  courts  in  1842,  and  have 

si'noe  that  time  been  holden  in  such  police  court.     The 

jostices  so  acting  are  hereinafter  called   ''the  county 

bench  of  justices." 


V. 
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1861.  Informations  against  pubUcana  licenced  for  houses 

Candlish  situate  in  the  borough,  for  offences  committed  by  them 
contrary  to  the  tenor  of  their  licenses,  have  always  been 
adjudicated  upon  by  the  justices  sitting  daily  at  the 
police  court  in  Petty  Sessions  for  the  borough,  such  jus- 
tices being  as  aforesaid,  besides  the  Mayor  of  the 
borough,  those  justices  who  are  in  the  commission  as 
well  for  the  borough  as  for  the  county,  and  those  who 
are  in  the  commission  for  the  borough  only,  and  those 
who  are  in  the  commission  for  the  county  only;  and 
the  Court  so  formed  is  hereinafter  called  '^  the  borough 
bench  of  justices/' 

On  the  24th  of  August,  1837,  "the  borough  bench 
of  justices"  held  a  General  Annual  Licencing  Meeting, 
in  pursuance  of  the  Act  9  Geo.  4.  c.  61.,  specially  for 
the  borough  (the  precept  for  holding  such  meeting 
having  been  directed  to  the  borough  high  constable), 
and  granted  alehouse  licences  for  the  borough,  and,  from 
1837  to  1850  inclusive,  held  such  meetings  and  granted 
such  licences  to  persons  applying  for  the  same. 

On  the  27th  of  August,  1851,  the  county  bench  of 
justices  acting  in  and  for  the  Sunderland  Petty  Sessional 
Division,  held,  at  the  police  Court  in  Sunderland,  a 
General  Annual  Licencing  Meeting,  in  pursuance  of 
the  Act  9  6r.  4  c.  61.  The  said  borough  justices  and 
county  justices  did  not  hold,  in  that  year,  separate 
licencing  meetings,  but  held  one  court  only,  at  which  the 
Mayor  of  the  borough  presided,  and  all  applications  for 
licences  to  keep  inns  and  alehouses,  within  the  borough 
of  Sunderland,  were  heard  and  adjudicated  upon  by  the 
Court,  at  which  the  said  borough  justices  and  the  said 
coimty  justices  acted  and  voted.  At  this  meeting  none 
of  the  alehouse  licences  granted  were  signed  by  the 
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justices  who  were  justices  only  for  the  borough^  but  by  I86I. 
the  justices  for  the  county,  and  all  such  licences  shewed  camdush 
on  the  lace  of  Ihem  that  they  were  granted  by  the  justices  gmpgo, 
of  the  oounty  of  Durham,  acting  in  and  for  the  Sunder'- 
/on/ division  oiEasington  Ward.  This  mode  was  adopted 
by  the  then  borough  justices  because  doubts  were  sug- 
gested to  them  as  to  their  right  to  hold  a  separate 
liooicmg  meeting  for  the  borough.  The  same  course 
was  followed  in  1852,  1853,  1854,  1855,  1856,  1867 
and  1858,  with  the  exception  that  the  county  justices 
refused  to  allow  the  Mayor  of  the  borough  to  preside 
vUle  the  bench  were  hearing  applications  for  licences 
within  the  borough ;  and  under  these  circumstances, 
sod  in  consequence  of  the  said  doubts,  the  mayor  and 
bonmgh  justices  considered  themselves  as  virtually  ex- 
duded,  and  ceased  to  attend  the  licencing  meetings  con- 
Tened  by  the  county  justices. 

On  the  18th  June,  1859,  the  county  justices  acting 
in  and  for  the  Sunderland  Division  of  Easington  Ward, 
by  their  precept  in  writing,  bearing  date  that  day, 
and  directed  to  the  high  constable  of  the  Sunderland 
Division  of  Easington  Ward,  appointed  the  27th  Au- 
put,  at  11  o'clock,  to  be  the  day  and  hour,  and  the. 
police  court  Bishop  Wearmouth  to  be  the  place,  for 
holding  the  Oeneral  Annual  Licencing  Meeting,  under 
the  Act  9  Cr«  4.  e.  61.,  for  the  Division,  which  Division 
included  the  borough  of  Sunderland  as  before  mentioned. 
No  appointment  for  a  General  Annual  Licencing  Meet- 
ing for  the  bprough  was  made  by  name,  but  the  appoint- 
ment was  made  in  general  words  for  the  Division ;  and 
due  notices  of  such  meeting  were  given  and  served  by 
the  high  constable  of  the  Division  according  to  the 
provisions  of  the  Act  9  G.  4.  c.  61.     On  the  29th 
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1861.  July,  1859,  the  said  borough  bench  of  justices,  by  their 
Candlish  precept  in  -writing  dated  that  day,  and  directed  to  the 
SiMPfloir.  ^^S^  constable  of  the  said  borough,  appointed  the  said 
27th  of  Auffttst,  at  11  o'clock  of  the  forenoon,  to  be  the 
day  and  hour,  and  the  said  police  court  to  be  the  place, 
upon  and  in  which  the  General  Annual  Licencing  Meet- 
ing under  the  said  Act  9  G.  4.  c.  61.,  in  and  for  the 
borough  of  Sunderland,  should  be  held;  and  Joseph 
Staimby,  acting  as  high  constable  for  the  said  borough, 
caused  due  notice  to  be  given  and  served  according  to 
the  provisions  of  the  said  Act 

On  the  day  and  at  the  hour  last  aforesaid,  at  the  said 
police  court,  the  plaintiff,  John  Candlish,  being  then  as 
aforesaid  Mayor  of  the  said  borough,  and  the  plaiiitiff 
Joseph  Brown,  being  a  justice  of  the  peace  for  the  borough 
only,  with  certain  other  justices  acting  in  and  for  the 
said  borough,  and  being  duly  qualified  for  the  purpose 
according  to  the  said  Act  9  6r.  4u  c.  61.,  and  then  and 
there  sitting  as  the  justices  of  the  borough  bench,  took 
part  in  holding,  according  to  appointment,  a  General 
Annual  Licencing  Meeting  for  the  borough,  and,  toge- 
ther with  such  other  justices  for  the  borough,  granted 
several  alehouse  licences,  and,  but  for  the  acts  and  claims 
of  the  defendants,  would  have  continued  to  hold  such 
meeting  and  to  grant  other  alehouse  licences  in  pursu- 
ance of  their  right,  and  in  execution  of  their  duty,  as 
justices  of  the  peace  in  and  for  the  borough. 

The  defendants,  being  justices  in  and  for  the  said 
county  of  Durham,  and  being  there,  with  other  justices 
of  the  county  bench,  acting  in  and  for  the  said  Sunder^ 
land  Division,  present  in  the  said  poUce  court,  prevented 
the  plaintiffs  and  the  other  borough  justices,  then  pre- 
sent, from  holding  the  said  meeting,  and  required  and 
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compeUed  them  to  desist^  and  the  defendants  and  the        1861. 
other  county  justices  claimed  to  be  themselves,  as  countj     cawdusb 
justices,  exclusively  entitled  to  hold  the  meeting.  Sixpsow 

The  defendants,  and  other  comity  justices  present, 
then  and  there  proceeded  to  hold,  and  held,  a  meeting, 
IS  a  General  Annual  Licencing  Meeting,  in  and  for  the 
mi  Sunderland  Division;  and  the  defendants  and  the 
other  county  justices  excluded  the  plaintiffs  and  the  other 
borough  justices  from,  and  would  not  suffer  the  plain- 
tifi  and  other  borough  justices  present  to  take  part  in 
Aesaid  meeting,  or  vote  in  determination  of  the  ques- 
tioM  raised  thereat. 

The  plaintiffs  and  the  borough  justices  present  then 
read  in  Court,  and  entered  in  their  minute  book,  a  pro- 
test against  the  county  bench  of  justices  granting,  or 
hamg  a  right  to  grant,  any  licences  for  keeping  inns 
and  alebonses  within  the  borough ;  but,  notwithstanding 
this  protest,  the  defendants  and  the  other  county  jus- 
tices heard  and  adjudicated  upon  a  great  number  of 

sq>plications  by  persons  living  in  the  said  borough  for 

liooices  to  keep  inns  and  alehouses,  and  granted  such 

licences  to  a  great  number  of  them. 
The  defendants  say  that,  acting  for  themselves  and 

the  other  county  justices,  under  the  circumstances  stated 

in  the  case  they  were  justified  in  their  acts. 
The  question  for  the  Court  is,  under  the  drcum- 

stances  above  stated.  Had  either  the  county  justices 

Of  the  borough  justices  exclusive  jurisdiction  for  the 

purpose  of  granting  alehouse  licences  for  the  borough  of 

Sunderland  9 
If  the  Court  should  be  of  opinion  that  the  county 

justices  had  such  exclusive  jurisdiction,  judgment   of 
^01-  I.  2  c  B.  &  s. 
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1861.        non  pros,  was  to  be  entered  for  the  defendants,  without 

Can  DUBS      ©osts  of  suit. 

SiMPsoH.  ^^  ^^^  Court  should  be  of  opinion  that  the  borough 

justices  had  such  exclusive  jurisdiction,  or  that  they  and 
the  county  justices  had  concurrent  jurisdiction,  then 
judgment  was  to  be  entered  for  the  plaintiffs  for  5/.  with- 
out  costs  of  suit. 

Manisty,  for  the  plaintiffs.    The  borough  justices  have 
either  concurrent  jurisdiction  with  the  county  justices, 
or  they  have  exclusive  jurisdiction  to  grant  alehouse 
licences,  within  the  borough  of  Sunderland^  under  stat. 
9  Cr.  4.  e.  61.,  An  Act  of  Parliament  passed  in  the 
same  session,  9  G.  4.  c.  43.,  contains  the  regulations 
by  which  divisions  of  a  county  become  petty  sessional 
divisions,  and  under  which  the  justices  of  a  county  hold 
special  sessions  in  those   divisions.    (He  referred  to 
sects.  1, 4  and  6.)    And  then,  by  stat  9  G.  4.  c.  61. «.  1., 
a  special  session  of  the  justices  of  the  peace,  to  be  called 
the  General  Annual  Licencing  Meeting,  is  to  be  held 
"in  every  division  of  every    county  ....  and  in  every 
liberty,   division  of  every  liberty,   county   of   a  city, 
county  of  a  town,  city,  and  town  corporate -/*  and  "it 
shall  be  lawful  for  the  justices  acting  in  and  for  such 
county  or  place,  assembled  at  such  meeting  or  at  any 
adjournment  thereof,  and  not  as  hereinafter  disqualified 
from  acting,  to  grant  licences  for  the  purposes  aforesaid 
to  such  persons  as  they  the  said  justices  shall,  in  the 
execution  of  the  powers  herein  contained  and  in  the 
exercise  of  their  discretion,  deem  fit  and  proper.''    By 
sect.  2,  "in  every  such  division  or  place  as  aforesaid 
there  shall  be  holden,  twenty  one  days  at   the  least 
before  each  such  general  annual  licencing  meeting,  a 
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petfy  sessioii  of  the  justices  acting  for  sucli  county  or        X861. 
place,  the  majority  of  whom  then  present  shall^  by  a     cihdlish 
precept  undor  their  hands^  appcMnt  the  day,  hour,  and 
place  upon  and  in  which  such  general  annual  licencing 
meeting  for  such  division  or  place  shall  be  holden ;  and 
shall  direct  such  precept  to  the  high  constable  of  the 
division  or  place  for  which  such  meeting  is  to  be  holden, 
requiring  him  ...  to  order  the  several  petty  constables 
<sr  other  peace  officers  within  his  oonstablewick'^  to  give 
Botioe  of  the  meeting.     In  this  section  the  word  '^  place'' 
indudes  a  ^'town  corporate/'  which  is   specified  in 
Kct.  1 ;  and  therefore  the  justices  of  a  town  corporate,  who 
are  justices  *'  acting  for  such  place,"  have  power  to  ap- 
point a  general  annual  licencing  meeting  for  the  borough. 
[Crampton  J.    Three  states  of  circumstances  may  exist 
in  a  borough:  1.  Where  the  commission  of  the  peace 
for  the  borough  contains  a  ne  intromittant  clause,  and 
then  the  borough  justices  have  exclusive  jurisdiction. 
2.  Where  there  is  no  such  clause,  and  then  the  borough 
and  the  county  justices  have  concurrent  jurisdiction,  as  in 
'Bfir  V.  Satnsbury  (a),  which  decided  that  whichever  set  of 
JQstioes  first  appoints  a  meeting  to  grant  licences,  their 
jnrisdiction  attaches  so  as  to  exclude  the  other  from 
appcHnting  a  subsequent  meeting.     8.  Where  the  two 
sets  of  justices  act  together,  and  so  make  a  borough- 
county  bench;  but  that  state  of  things  seems  not  to 
be  within  stat.  9  &  4.  c.  61.  There  are  also  towns  cor- 
porate which  have  no  commission  of  the  peace:   the 
statute  could  not  apply  to  them.     Wightman  J«    The 
toim  corporate,  in  sect.  1,  must  be  a  town  corporate 
which  has  justices  of  the  peace  acting  for  it]     Sect.  7 
empowers  the  county  justices,  under  certain  circum- 

(a)  4  T.  R.  451. 

2  c  2 
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1861,       stances,  to  act  within  the  boroagh :  ''  Whenever  at  any 
Candlisq      ^^  *^®  meetings  to  be  holden  as  aforesaid  for  any  liberty, 
SiMPiON       county  of  a  city,  county  of  a  town,  city,  or  town  corpo- 
rate, there  shall  not  be  present  at  least  two  justices 
acting  in  and  for  any  such  liberty,  county  of  a  city, 
county  of  a  town,  city,  or  town  corporate,  who  are  not 
disqualified,  it  shall  be  lawful  for  the  justices  acting  in 
and  for  the  county  or  counties  adjoining  to  such  liberty, 
county  of  a  city,  county  of  a  town,  city,  or  town  corpo- 
rate, and  not  disqualified  firom  acting,  to  act  within 
such  liberty  or  place,  and  with  the  justice  or  justices 
thereof,  not  as  hereinbefore  disqualified,  who  shall  be 
present  at  any  such  meeting  as  aforesaid,  for  the  pur- 
pose of  granting  or  transferring  licences  under,  or  of 
hearing  complaints  as  to  offences  against,  this  Act;  any 
law,  custom,  or  usage  to  the  contrary  notwithstanding." 
[Crompton  J.    That  section  was  necessary  to  enable  the 
county  justices  to  act  in  a  borough,  notwithstanding  the 
commission  of  the  peace  for  the  borough  contained  a  ne 
intromittant  clause,  in  cases  where  there  was  not  a  suffi- 
cient number  of  borough  justices.]     It  shews  that  the 
Legislature  intended  that  the  time  and  place  for  holding 
licencing  meetings  should  be  appointed  by  tbe  borough 
justices.     ICrompion  J,  Only  where  the  time  and  place 
had  not  been  before  appointed  by  justices  of  the  county.] 
Sect.  Ill  of  Stat.  5  &  6  fF.  4.  c.  76.,  vhich  gives  to 
county  justices  the  jurisdiction  of  borough  justices,  in 
boroughs  to  which  a  separate  Court  of  Quarter  Sessions 
shall  not  have  been  granted,   points  at  a  concurrent 
jurisdiction.     In  Brown,  app.,  v.  Nicholson,  reap,  (a),  it 
was  decided  that  an  alehouse  licence  granted  at  a  licen- 
cing meeting  on  the  7th  September  by  borough  justices, 
in  a  borough  not  having  a  separate  Court  of  Quarter 

(a)  ft  a  B.  N.  S.  468. 
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Sesdona,  was  good,  notwithstanding  tlie  county  jus-  1861. 
tices,  who  had  ooncurrent  jurisdiction,  had  before  ap-  Candlibh 
pointed  a  licencing  meeting  to  be  held  on  the  following  Simpsox. 
day.  [Crompton  J.  That  case  is  open  to  discussion, 
because  there  could  be  no  appeal  against  the  judgment.] 
Reg.  y.  Dale  (a),  which  was  founded  on  the  interpreta- 
tion clause,  sect.  37  of  stat.  9  G.  4.  c.  61.,  was  cited  in 
that  case,  and  explained  by  the  Court.  [  Wightman  J. 
By  the  proviso  to  sect.  27  of  that  Act  the  appeal  against 
the  decision  of  the  borough  justices  may  be  to  the 
Qoarter  Sessions  for  the  county.  Cockburn  C.  J.  Sup- 
pose a  borough  is  within  two  counties :  if  the  county 
jostiees  hare  the  jurisdiction  claimed  for  them,  the  jus* 
tioes  of  two  different  counties  would  be  present  at  the 
meeting ;  whereas  the  borough  justices  would  be  a  single 
body  acting  for  the  whole  borough.] 

Luih,  for  the  defendants.  Stat.  9  G,  4.  c.  61.  gives 
eiclnsive  jurisdiction  to  the  county  justices  to  grant  ale 
boose  licences  in  a  borough,  unless  the  borough  has  a 
separate  Court  of  Quarter  Sessions.  The  term  "town 
corporate,''  in  sect.  1,  must  receive  a  limited  sense, 
because  at  the  time  of  the  passing  of  that  Act  towns 
corporate  had  no  justices  of  the  peace.  The  Municipal 
Corporations  Act,  5  &  6  JV.  ^.  c.  76.  s.  98.,  first  intro- 
duced boroughs  havingjusticesof  the  peace  by  commission. 
Sect  4  of  stat.  9  G.  4.  c.  61.,  which  authorizes  the  Quarter 
Sessions  to  do  various  acts,  cannot  apply  to  a  town  cor- 
porate which  has  no  Court  of  Quarter  Sessions.  And  in 
an  the  subsequent  sections  of  that  Act  the  word  ''  place'' 
means  a  town  corporate  capable  of  carrying  out  the 
pnmnons  of  the  statute,  for  which  purpose  it  must  have 

(a)  Dears.  #  P.  C.  C.  37, 
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1861.       ft  Court  of  Qoarter  Sessions.      Sect.  2  requires  tbe 
Cahdush      precept  of  the  justices  for  holding  the  meeting  to  be 
directed  ''to  the  high  constable  of  the  division  or  place/' 
and  there  is  properly  no  such  officer  in  boroughs  which 
have  not  a  Court  of  Quarter  Sessions.    (He  cited  James 
V.  Green  (a)  and  WeaUierhead  v.  Drewry  (i).    [Crompian 
J.    The  office  of  high  constable  is  very  ancient.    But  by 
the  interpretation  clause^  sect  37,  the  words  ''high 
constable'^   "shall  be  deemed  to  include  any  person 
acting  as  such.'']     Sect  21,  which  provides  that,  upon 
a  proceeding  against  a  licenced  person  for  a  third  of- 
fence against  the  tenor  of  his  licence,  the  hearing  of  the 
charge  may  be  adjourned  to  the  General  or  Quarter 
Sessions  of  the  peace  then  next  ensuing  to  be  inquired  of 
before  a  jury,  and  sect  22,  which  empowers  the  Quarter 
Sessions  to  order  the  constable  of  the  parish  or  place  in 
which  the  licenced  house  is  situate  to  carry  on  the  pro- 
ceedings, and  to  order  the  treasurer  "  of  the  county  or 
place  in  and  for  which  such  justices  shall  then  act  to  pay 
the  expences  of  the  prosecution,''  cannot  be  carried  out 
except  in  a  borough  having  a  Court  of  Quarter  Sessions. 
Sect  21  shews  that  the  justices  who  adjourn  the  hearing 
of  a  case  to  the  Quarter  Sessions  are  members  of  the 
Court  of  Quarter  Sessions.     Sect.  22  prescribes  certain 
duties  to  the  treasurer  and  the  clerk  of  the  peace,  and 
there  is  no  such  officer  as  a  derk  of  the  peace  in  a 
borough  which  has  not  a  Court  of  Quarter  Sessions. 
Sect  25  assumes  that  there  is  a  gaol  for  the  county  or 
place  for  which  the  justices  granting  the  licences  act. 
(He  also  referred  to  sect.  26.)    By  sect  27,  any  person 
who  thinks  himself  aggrieved  by  any  act  of  any  justice 
may  appeal  to  the  Quarter  Sessions  "holden  for  the 

{a)  6  T.  2?.  228.  (b)  11  East,  168. 
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countf  or  place  wherein  the  cause  of  such  complaint  shall  1861. 
have  arisen."  "Provided  also,  that  when  any  cause  of  camdush 
complaint  shall  have  arisen  within  any  liberty,  county  simmoh. 
of  a  dty,  county  of  a  town,  city,  or  town  corporate,  it 
ihall  be  lawful  for  the  person  who  shall  think  himself 
so  as  aforesaid  aggrieved  to  appeal  against  any  such  act 
as  aforesaid,  if  he  shall  think  fit,  to  the  Quarter  Sessions 
d  the  county  within  or  adjoining  to  which  such  liberty 
or  place  shall  be  situate,  subject  to  all  the  provisions 
hemnbefore  contained."  (He  also  referred  to  sects.  28 
and  33.)  In  Brawn,  app.,  v.  Nichobon,  resp.,  (a)  the 
justices  of  the  borough  had  always,  both  before  and 
Bnoe  The  Municipal  Corporations  Act,  granted  licences 
within  the  borough.  [Bhtekbutn  J.  There  is  a  misprint 
in  Ae  judgment  in  that  case,  p.  478  :  where  ''separate 
eommission  of  the  peace''  occurs  instead  of  ''  separate 
Coort  of  Quarter  Sessions."]  In  Reg.  v.  Dale  (ft),  on  a 
renew  of  all  the  sections  in  which  the  word  "  place'' 
oecors,  the  Judges  held  that  the  word  ''place,"  in 
aect  26,  means  a  borough  having  a  Court  of  Quarter 
Seaaions.  It  was  not  intended  that  the  county  and 
borough  justices  should  act  concurrently  in  granting 
hoences.  [Coekburn  C.  J.  Although  both  classes  of 
justices  are  within  the  terms  of  sect.  1,  and  therefore 
it  might  seem  that  they  had  concurrent  jurisdiction  to 
gnmt  licences  within  a  borough,  yet,  looking  at  sect  4 
and  the  subsequent  sections,  the  machinery  for  working 
out  the  licencing  system  is  wholly  wanting  in  a  borough, 
uuleaa  it  has  a  Court  of  Quarter  Sessions  and  officers 
deriyii^  their  authority  from  it;  and  therefore  we  must 
wad  the  term  "town  corporate,"  in  sect.  1,  as  "town 
corporate  having  a  separate  Court  of  Quarter  Sessions." 
^o  prevent  the  unseemliness  of  the  two  sets  of  justices 
WSC.B.A^AieS.  (b)  Dears.^P.  C.  C  37. 
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1861.       tion  may  properly  be  taken.    That  portion  of  the  cable 
Patbbsoh""  which -was  lost  in  the  first  attempt  to  lay  down  the  cable, 
Habbis.      *"^^  which  it  became  necessary  to  replace  by  new  cable, 
should  be  estimated  at  the  cost  of  the  substituted  cable; 
for,  as  far  as  that  is  concerned,  the  parties  interested 
have  suflFered  the  loss  of  the  whole  price  which  they  paid 
to  replace  it.     As  regards  that  portion  of  the  lost  cable 
which  was  taken  out  as  superfluous  cable,  by  way  of  a 
provision  against  accident,  it  may  be  reasonable  to 
consider  how  far  such  cable,  if  not  lost,  would  have  been 
depreciated  in  xharketable  value  by  having  been  coiled 
in  the  hold  of  a  vessel  or  by  other  circumstances.   These 
are  subjects  which  a  referee  conversant  with  matters  of 
insurance  (the  parties  having  agreed  that  if  the  plaiatiff 
shall  be  held  entitled  to  a  verdict  in  respect  of  partial 
loss,  the  damage  should  be  assessed  out  of  Court),  will 
probably  have  no  difficulty  in  dealing  with.     If  the 
arbitrator,  estimating  the  per  centage  on  this  principle, 
should  find  that  it  amounts  to  less  than  3/.  per  cent.,  then, 
as,  on  the  construction  we  have  put  on  this  policy  it  is 
an  assurance  on  the  cable,  that  is  on  goods,  the  warranty, 
as  we  have  already  stated,  in  our  opinion  applies,  and 
the  defendant  will  be  entitled  to  the  verdict. 

If  the  loss  amounts  to  more  than  3/.  per  cent.,  then 
the  verdict  must  be  entered  for  the  plaintiff  for  the 
amount  of  the  loss. 

The  following  rule  was  then  drawn  up : — 
"Upon  reading,  &c.  and  upon  hearing,   &c.,  it  is 
ordered  that  the  arbitrator  appointed  by  the  parties  do 
assess  the  damages  as  to  the  373  miles  of  cable,  upon  the 
principle  laid  down  by  the  Court,  and  if  he  find  that* 
the  damage  so  assessed  amounts  to  or  exceeds  8L  per 
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•cent  j  the  verdict  is  to  be  entered  for  the  plaintiff  sa  to        1861. 
Buch  portion  of  the  amonnt  so  found  as  the  defendant's     Patk«»cw~ 
subscription  bears  to  the  whole  sum  insured  by  the 
policy^  and  costs  40s.;  but  if  such  damages  amount  to 
less  than  3/.  per  cent,  then  the  verdict  is  to  be  entered 
for  the  defendant.'' 


Candlish  and  another  against  Simpson  and     Fndav, 

another.  


"What  a  baroQ^  named  in  Schedule  A.  to  sUt.  5  ft  6  RT.  4.  r.  76.  has  j,,^^  ccrpo- 

a  separate  commission  of  the  peace,  but  no8ei>arate  Court  of  Quarter  j.^^^^ 

SeBaou,  the  comity  justices  hare  exdnsiTe  jnrisdictiao  to  gndl  alehouse  ^G  4.C  61 
lieeDcefl  within  the  borough  under  stat.  9  G.  4.  c.  61. 

'PHE  foDowing  case  was  stated  for  the  opinion  of  the 
Court  in  an  action  against  the  defendants  for  dis- 
turbing the  plaintiffs  in  the  exercise  of  their  right  and 
fruchise  as  two  justices  of  the  peace  for  the  borough 
of  Sunderland^  in  the  county  of  Durham  ;  the  pLiintiff 
Candlish  being  also  Mayor  of  the  said  borough. 

The  Municipal  borough  of  Sunderland  is  one  of  the 
places  named  in  Schedule  *'A/'  annexed  to  The  Muni- 
apal  Corporations  Act,  5  &  6  fF.  4.  c.  76.,  and  consists 
of  Uie  parish  of  Sunderland  near  the  Sea,  part  of  the 
township  of  Biihopwearmouth,  and  the  townships  of 
Bishopwearmauth  Panns,  Mankwearmouth  and  Monk- 
vearmouth  Share. 

At  the  passing  of  The  Municipal  Corporations  Act,  the 
parish  of  Sunderland  near  the  Sea,  and  the  said  several 
townships  of  Bishopwearmouih,  BUhopwearmouih  Panns, 
Mankwearmouth  and  Mankwearmouth  Shore,  formed  part 
of  the  North  Petty  Sessional  Division  oiEasingtan  Ward, 
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1861.  tion  may  properly  be  taken.  That  portion  of  the  cable 
Patkesok"  which  was  lost  in  the  first  attempt  to  lay  down  the  cable, 
Habrxs.  ^^^  which  it  became  necessary  to  replace  by  new  cable, 
should  be  estimated  at  the  cost  of  the  substituted  cable ; 
for,  as  far  as  that  is  concerned,  the  parties  interested 
have  suffered  the  loss  of  the  whole  price  which  they  paid 
to  replace  it.  As  regards  that  portion  of  the  lost  cable 
which  was  taken  out  as  superfluous  cable,  by  way  of  a 
provision  against  accident,  it  may  be  reasonable  to 
consider  how  far  such  cable,  if  not  lost,  would  hare  been 
depreciated  in  iharketable  value  by  having  been  coiled 
in  the  hold  of  a  vessel  or  by  other  circumstances.  These 
are  subjects  which  a  referee  conversant  with  matters  of 
insurance  (the  parties  having  agreed  that  if  the  plaintiff 
shall  be  held  entitled  to  a  verdict  in  respect  of  partial 
loss,  the  damage  should  be  assessed  out  of  Court),  will 
probably  have  no  difficulty  in  dealing  with.  If  the 
arbitrator,  estimating  the  per  centage  on  this  principle, 
should  find  that  it  amounts  to  less  than  8/.  per  cent.,  then, 
as,  on  the  construction  we  have  put  on  this  policy  it  is 
an  assurance  on  the  cable,  that  is  on  goods,  the  warranty, 
as  we  have  already  stated,  in  our  opinion  applies,  and 
the  defendant  will  be  entitled  to  the  verdict. 

If  the  loss  amounts  to  more  than  8/.  per  cent.,  then 
the  verdict  must  be  entered  for  the  plaintiff  for  the 
amount  of  the  loss. 

The  following  rule  was  then  drawn  up : — 
"Upon  reading,  &c.  and  upon  hearing,  fee,  it  is 
ordered  that  the  arbitrator  appointed  by  the  parties  do 
assess  the  damages  as  to  the  873  miles  of  cable,  upon  the 
principle  laid  down  by  the  Court,  and  if  he  find  that* 
the  damage  so  assessed  amounts  to  or  exceeds  8L  per 
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•cent,  the  verdict  is  to  be  entered  for  the  plaintiff  as  to        1861. 
such  portion  of  the  amount  so  found  as  the  defendant's     Patkeboh 
sabscription  bears  to  the  whole  sum  insured  by  the      Harris. 
policy,  and  costs  4Ds. ;  but  if  such  damages  amount  to 
less  than  3/.  per  cent,  then  the  verdict  is  to  be  entered 
for  the  defendant.'' 


Cakdlish  and  another  against  Simpson  and     FHdav, 

,     ^  Jfay  Slst. 

another.  


Aleh&use 

Where  a  borongli  named  in  Schedule  A.  to  stat.  5  &  6  fT.  4.  c.  76.  has  Xown  corpa- 

» sepuate  commission  of  the  peace,  but  no  separate  Court  of  Quarter  ^.^/^^ 

ScfRofis,  the  county  justices  have  exclusive  jurisdiction  to  graiA  alehouse  9  q[  4^  ^^  gj^ 
lieeoeea  within  the  borough  under  stat  9  (r.  4.  c.  61. 

THE  following  case  was  stated  for  the  opinion  of  the 
Court  in  an  action  against  the  defendants  for  dis- 
tnrbiiig  the  plaintiffs  in  the  exercise  of  their  right  and 
fianchise  as  two  justices  of  the  peace  for  the  borough 
of  Sunderland,  in  the  county  of  Durham ;  the  plaintiff 
Condluk  being  also  Mayor  of  the  said  borough. 

The  Municipal  borough  of  Sunderland  is  one  of  the 
places  named  in  Schedule  '^  A/'  annexed  to  The  Muni- 
cipal Corporations  Act,  5  k  6  fF.  4.  c.  76.,  and  consists 
of  the  parish  of  Sunderland  near  the  Sea,  part  of  the 
township  of  BUhopwearmouth,  and  the  townships  of 
BishaptDearmauth  Pannsy  Monhwearmouth  and  Monk- 
^oearmauth  Shore. 

At  the  passing  of  The  Municipal  Corporations  Act,  the 
parish  of  Sunderland  near  the  Sea,  and  the  said  several 
townships  of  Biihopwearmouth,  Bishopwearmouth  Panns, 
Monhwearmouth  and  Mankwearmouth  Shore,  formed  part 
of  the  North  Petty  Sessional  Division  oiEasington  Ward, 
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1861.       tion  may  properly  be  taken.    That  portion  of  the  cable 
Patersok     which  was  lost  in  the  first  attempt  to  lay  down  the  cable, 
Habew.      ^^^  which  it  became  necessary  to  replace  by  new  cable, 
should  be  estimated  at  the  cost  of  the  substituted  cable; 
for^  as  far  as  that  is  concerned,  the  parties  interested 
have  suffered  the  loss  of  the  whole  price  which  they  paid 
to  replace  it.     As  regards  that  portion  of  the  lost  cable 
which  was  taken  out  as  superfluous  cable,  by  way  of  a 
provision  against  accident,  it  may  be  reasonable  to 
consider  how  far  such  cable,  if  not  lost,  would  have  been 
depreciated  in  iharketable  value  by  having  been  coiled 
in  the  hold  of  a  vessel  or  by  other  circumstances.   These 
are  subjects  which  a  referee  conversant  with  matters  of 
insurance  (the  parties  having  agreed  that  if  the  plaintiff 
shall  be  held  entitled  to  a  verdict  in  respect  of  partial 
loss,  the  damage  should  be  assessed  out  of  Court),  will 
probably  have  no  difficulty  in  dealing  with.    If  the 
arbitrator,  estimating  the  per  centage  on  this  principle, 
should  find  that  it  amounts  to  less  than  8/.  per  cent,  then, 
as,  on  the  construction  we  have  put  on  this  policy  it  is 
an  assurance  on  the  cable,  that  is  on  goods,  the  warranty, 
as  we  have  already  stated,  in  our  opinion  applies,  and 
the  defendant  will  be  entitied  to  the  verdict. 

If  the  loss  amounts  to  more  than  3/.  per  cent.,  then 
the  verdict  mtust  be  entered  for  the  plaintiff  for  the 
amount  of  the  loss. 

The  following  rule  was  then  drawn  up : — 
"Upon  reading,  &c  and  upon  hearing,  &c.,  it  is 
ordered  that  the  arbitrator  appointed  by  the  parties  do 
assess  the  damages  as  to  the  373  miles  of  cable,  upon  the 
principle  laid  down  by  the  Court,  and  if  he  find  that' 
the  damage  so  assessed  amounts  to  or  exceeds  82.  per 
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•cent,  the  rerdict  is  to  be  entered  for  the  plaintiff  as  to        1861. 
roch  portion  of  the  amount  so  found  as  the  defendant's     Patmboh 
subscription  bears  to  the  whole  sum  insured  by  the      haebxs. 
policy,  and  costs  40s. ;  but  if  such  damages  amount  to 
less  than  3/.  per  cent,  then  the  verdict  is  to  be  entered 
for  the  defendant.'' 


Candush  and  another  against  Simpson  and     Friday, 

,     ^  May  ^Ist, 

another.  


Alehouse 

When  a  boroiijgfa  named  in  Schedule  A.  to  stat.  5  &  6  fT.  4.  c.  76.  has  Xoum  corpo- 

A  wparate  commission  of  the  peace,  but  no  separate  Court  of  Quarter  y.^,/^^ 

SeiEions,  the  oonntj  jnstices  have  exdnsire  jurisdiction  to  gnuA  alehouse  9  q\  4^  c.  61. 
liceDoes  within  the  borough  under  stat.  9  G^.  4.  c.  61. 

T^HE  following  case  was  stated  for  the  opinion  of  the 
Court  in  an  action  against  the  defendants  for  dis- 
tnrlmig  the  plaintiffs  in  the  exercise  of  their  right  and 
franchise  as  two  justices  of  the  peace  for  the  borough 
of  Sunderland^  in  the  county  of  Durham ;  the  plaintiff 
Cmdlish  being  also  Mayor  of  the  said  borough. 

The  Municipal  borough  of  Sunderland  is  one  of  the 
places  named  in  Schedule  *'A/'  annexed  to  The  Muni- 
cipal  Corporations  Act,  5  &  6  fF.  4,  c.  76.,  and  consists 
of  the  parish  of  Sunderland  near  the  Sea,  part  of  the 
tovnabip  of  Bishopwearmouth,  and  the  townships  of 
Biihapwearmauth  PannSy  Monkwearmouth  and  Monk-- 
^tearmouth  Share, 

At  the  passing  of  The  Municipal  Corporations  Act,  the 

puish  of  Sunderland  near  the  Sea,  and  the  said  several 

towiuaihips  of  Bishopusearmouth,  Bishopwearmouih  Panns, 

MonhoearTnouth  and  Monkwearmouth  Shore,  formed  part 

ottbel^orth  Petty  Sessional  Division  otEasingtan  Ward, 


Babtlet 
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1861.  payable,  the  defendant  says  that  after  the  alleged  debts 
became  due  he  accepted,  and  delivered  so  accepted  to 
the  plaintiff,  a  bill  of  exchange  dated  the  4th  day  of 
October  1851,  drawn  by  the  plaintiff  on  the  defendant 
for  the  payment  to  the  order  of  the  plaintiff  of  150/.  at 
one  month  after  date,  for  and  on  account  and  in  pay- 
ment and  satisfaction  of  the  alleged  debts,  and  that  the 
plaintiff  then  accepted  the  said  bill  of  the  defendant  for 
and  on  account  and  in  such  payment  and  satisfaction  as 
aforesaid.^' 

Replication.  '^  The  plaintiff  says  that  the  said  bill  of 
exchange  in  the  said  first  count  mentioned  was  an  inland 
and  not  a  foreign  bUl  of  exchange,  and  that  the  causes 
of  action  in  the  declaration  mentioned,  and  each  of 
them,  arose  and  accrued  to  the  plaintiff  within  this 
kingdom  of  England^  and  not  in  the  said  colony,  or  in 
any  place  out  of  England^" 

To  this  replication  the  defendant  demurred,  and  the 
plaintiff  joined  in  demurrer. 

Joseph  Broion,  in  support  of  the  demurrer. — The  facta 
disclosed  on  this  record  shew  a  valid  discharge  of  the 
defendant  from  the  debts  for  which  the  plaintiff  sues. 
The  effect  of  a  declaration  of  insolvency  and  a  judicial 
transfer  of  property  under  it  is  to  divest  the  party  of 
his  personal  property  all  over  the  world,, to  deprive  him 
of  all  debts  due  to  him,  and  to  discharge  him  from  all 
debts  due  by  him ;  Story*  Conf.  Laws,  §§  408-9.  6th  ed. 
Where  indeed  the  insolvency  takes  place  in  a  foreign 
country  it  has  no  effect  here  except  by  the  comity  of 
nations,  but  it  is  otherwise  where  the  insolvency  takes 
place  under  the  law  of  a  colony  constituted  by  the 
imperial  parliament 
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The  odony  of  Victoria  originally  formed  part  of  Nno  1861. 
South  WaUs,  but  by  stat.  13  &  14  Vict.  c.  59.,  "  For  the  baetmt 
better  govemment  of  her  Majesty's  Australian  colonies/' 
it  was  constituted  a  separate  colony,  with  "  a  separate 
l^isIatiYe  council/'  sects.  1,  2;  the  existing  laws  to 
remain  in  force,  sect  25;  and  a  Supreme  Court  of 
justice  to  be  erected,  sects.  28,  29.  By  18  &  19  Vict. 
C'  55.,  a  constitution  was  given  to  the  colony ;  by 
sect.  40  of  which  constitution  "  all  laws  and  statutes 
wbich  at  the  time  of  the  passing  of  this  Act  shall  be 
m  force  within  Victoria  shall  remain  and  continue  to  be 
of  the  same  force,  authority,  and  effect  as  if  this  Act 
hi  not  been  made,  except  in  so  fiir  as  the  same  are 
repealed  or  varied  by  this  Act,  or  in  so  far  as  the  same 
shall  or  may  hereafter,  by  virtue  and  under  the  au- 
thority of  this  Act,  be  repealed  or  varied  by  any  Act 
or  Acts  of  the  legislature  of  Victoria.'*  In  Edwards 
T.  Ronald  {a)  it  was  held  that  a  certificate  of  conformity 
to  the  bankrupt  law,  obtained  in  England,  was  a  bar  to 
an  action  for  a  debt  contracted  by  the  bankrupt  in 
Cahitta  previously  to  his  bankruptcy,  although  the 
creditor  waa  resident  at  Calcutta,  and  had  no  notice 
of  the  commission.  [Blackburn  J.  There  is  the 
marked  distinction  between  that  case  and  the  present 
that  there  the  discharge  was  under  an  act  of  the  im- 
perial legislature.]  In  Quelin  v.  Moisson,  in  a  note  to 
the  former  case,  p.  266 ;  where  a  French  bankrupt,  who 
had  assigned  all  his  property  to  his  assignees  under  a 
French  commission  of  bankruptcy,  had  given  a  note 
of  hand  in  France,  which  was  proved  under  the 
l^^i^ptcy,  and  afterwards  indorsed  to  a  third  party, 

It  ^as  held  that  the  bankrupt  could  not  be  sued  on  it. 

(a)  1  Knapp  P.  C.  C.  259. 
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1861.  July,  1859,  the  said  borough  bench  of  justices,  by  their 
Candlish  precept  in  writing  dated  that  day,  and  directed  to  the 
SiMPsojT.  ^^S^  constable  of  the  said  borough,  appointed  the  said 
27th  of  August,  at  11  o'clock  of  the  forenoon,  to  be  the 
day  and  hour,  and  the  said  police  court  to  be  the  place, 
upon  and  in  which  the  Oeneral  Annual  Licencing  Meet- 
ing under  the  said  Act  9  G.  4.  c.  61.,  in  and  for  the 
borough  of  Sunderland,  should  be  held;  and  Joseph 
Stainsby,  acting  as  high  constable  for  the  said  borough, 
caused  due  notice  to  be  given  and  served  according  to 
the  provisions  of  the  said  Act 

On  the  day  and  at  the  hour  last  aforesaid,  at  the  said 
police  court,  the  plaintiff,  John  Candlish,  being  then  aa 
aforesaid  Mayor  of  the  said  borough,  and  the  plaintiff 
Joseph  Brown,  being  a  justice  of  the  peace  for  the  borough 
only,  with  certain  other  justices  acting  in  and  for  the 
said  borough,  and  being  duly  qualified  for  the  purpose 
according  to  the  said  Act  9  G.  4.  e.  61.,  and  then  and 
there  sitting  as  the  justices  of  the  borough  bench,  took 
part  in  holding,  according  to  appointment,  a  General 
Annual  Licencing  Meeting  for  the  borough,  and,  toge- 
ther with  such  other  justices  for  the  borough,  granted 
several  alehouse  licences,  and,  but  for  the  acts  and  claims 
of  the  defendants,  would  have  continued  to  hold  such 
meeting  and  to  grant  other  alehouse  licences  in  pursu- 
ance of  their  right,  and  in  execution  of  their  duty,  aa 
justices  of  the  peace  in  and  for  the  borough. 

The  defendants,  being  justices  in  and  for  the  said 
county  of  Durham,  and  being  there,  with  other  justices 
of  the  coimty  bench,  acting  in  and  for  the  said  Sunder^ 
land  Division,  present  in  the  said  police  court,  prevented 
the  plaintiffs  and  the  other  borough  justices,  then  pr«« 
sent,  from  holding  the  said  meeting,  and  required  and 
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compelled  them  to  desist,  and  the  defendants  and  the        1861. 
otler  comity  justices  claimed  to  be  themselves,  as  county     Cakdusb 
justices,  exclusively  entitled  to  hold  the  meeting.  Simpsoh 

The  defendants,  and  other  county  justices  present, 
tiien  and  there  proceeded  to  hold,  and  held,  a  meeting, 
as  a  General  Annual  Licencing  Meeting,  in  and  for  the 
said  Sunderland  Division ;  and  the  defendants  and  the 
other  county  justices  excluded  the  plaintiffs  and  the  other 
borough  justices  from,  and  would  not  suffer  the  plain- 
tifi  and  other  borough  justices  present  to  take  part  in 
the  said  meeting,  or  vote  in  determination  of  the  ques- 
tions raised  thereat. 

The  plaintiffs  and  the  borough  justices  present  then 
read  in  Court,  and  entered  in  their  minute  book,  a  pro- 
test against  the  county  bench  of  justices  granting,  or 
having  a  right  to  grant,  any  licences  for  keeping  inns 
and  alehouses  within  the  borough ;  but,  notwithstanding 
this  protest,  the  defendants  and  the  other  county  jus- 
tices heard  and  adjudicated  upon  a  great  number  of 
Implications  by  persons  living  in  the  said  borough  for 
licences  to  keep  inns  and  alehouses,  and  granted  such 
licences  to  a  great  number  of  them. 

The  defendants  say  that,  acting  for  themselves  and 
the  other  coimty  justices,  under  the  circumstances  stated 
in  the  case  they  were  justified  in  their  acts. 

The  question  for  the  Court  is,  under  the  drcum- 
•tances  above  stated.  Had  either  the  county  justices 
OT  the  borough  justices  exclusive  jurisdiction  for  the 
FJrpose  of  granting  alehouse  licences  for  the  borough  of 
Snnderlandf 

If  the  Court  should  be  of  opinion  that  the  county 
JQstices  had  such  exclusive  jurisdiction,  judgment   of 
^ou  L  2  c  B.  &  s. 
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1861.        2^on  pros,  was  to  be  entered  for  the  defendants,  wifhout 

CAHDusn      costs  of  suit. 

SiMMoir.  If  ^^^  Court  should  be  of  opinion  that  the  borough 

justices  had  such  exdusive  jurisdiction,  or  that  they  and 
the  county  justices  had  concurrent  jurisdictioUi  then 
judgment  was  to  be  entered  for  the  plaintiffs  for  5/.  with- 
out costs  of  suit. 

JUanisty,  for  the  plaintilBb.   The  borough  justices  have 
either  concurrent  jurisdiction  with  the  county  justices, 
or  they  have  exclusive   jurisdiction  to  grant   alehouse 
licences,  within  the  borough  of  Sunderland,  under  stat. 
9  6r.  4.  c.  61.,  An  Act  of  ParUament  passed  in  the 
same  session,  9  G.  4.  c.  43.,  contains  the  regulations 
by  which  divisions  of  a  county  become  petty  sessional 
divisions,  and  under  which  the  justices  of  a  county  hold 
special  sessions  in  those  divisions.    (He  referred  to 
sects.  1, 4  and  6.)    And  then,  by  stat  9  G.  4.  c.  61.  s,  1., 
a  special  session  of  the  justices  of  the  peace,  to  be  called 
the  General  Annual  Licencing  Meeting,  is  to  be  held 
"  in  every  division  of  every    county .  .  .  •  and  in  every 
liberty,   division  of  every  liberty,   county   of   a  city, 
county  of  a  town,  city,  and  town  corporate ;"  and  "it 
shall  be  lawful  for  the  justices  acting  in  and  for  such 
county  or  place,  assembled  at  such  meeting  or  at  any 
adjournment  thereof,  and  not  as  hereinafter  disqualified 
from  acting,  to  grant  licences  for  the  purposes  aforesaid 
to  such  persons  as  they  the  said  justices  shall,  in  the 
execution  of  the  powers  herein  contained  and  in  the 
exercise  of  their  discretion,  deem  fit  and  proper/'    By 
sect.  2,  '^in  every  such  division  or  place  as  aforesaid 
there  shall  be  holden,   twenty  one  days   at   the  least 
before  each  such  general  annual  licencing   meeting,  a 
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petty  session  of  the  justices  acting  for  such  county  or        igei. 
place,  the  majority  of  whom  then  present  shaU^  by  a     cahoubb 
precept  under  their  hands,  appcnnt  the  day,  hour,  and      gmpgoH 
place  upon  and  in  which  such  general  annual  licencing 
meeting  for  such  division  or  place  shall  be  holden ;  and 
diall  direct  such  precept  to  the  high  constable  of  the 
division  or  place  for  which  such  meeting  is  to  be  holden, 
requiring  him  ...  to  order  the  several  petty  constables 
or  other  peace  officers  within  his  constablewick'^  to  give 
notice  of  the  meeting*    In  this  section  the  word  "  place'' 
indudes  a  ''town  corporate,''  which  is   specified  in 
Kct  1 ;  and  therefore  the  justices  of  a  town  corporate,  who 
are  justices  ''  acting  for  such  place,"  have  power  to  ap- 
point a  general  annual  licencing  meeting  for  the  borough. 
[Crompton  J.     Three  states  of  circumstances  may  exist 
in  a  borough :  1.  Where  the  commission  of  the  peace 
for  the  borough  contains  a  ne  intromittant  clause,  and 
Aen  the  borough  justices  have  exclusive  jurisdiction. 
2.  Where  there  is  no  such  clause,  and  then  the  borough 
and  the  county  justices  have  concurrent  jurisdiction,  as  in 
Sex  V.  SainAury  (a),  which  decided  that  whichever  set  of 
JQstioes  first  appoints  a  meeting  to  grant  licences,  their 
jurisdiction  attaches  so  as  to  exclude  the  other  from 
appdnting  a  subsequent  meeting.     8.  Where  the  two 
seta  of  justices  act  together,  and  so  make  a  borough- 
county  bench ;  but  that  state  of  things  seems  not  to 
be  within  stat.  9  Cr.  4  c.  61.  There  are  also  towns  cor- 
porate which  have  no  commission  of  the  peace:   the 
statute  could  not  apply  to  them.     Wightman  J.    The 
town  corporate,  in  sect.  1,  must  be  a  town  corporate 
which  has  justices  of  the  peace  acting  for  it]     Sect.  7 
empowers  the  county  justices,  under  certain  circum- 

(fl)  4  T.  B.  451. 

2  c  2 
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1861  ^'  ^'>  Cranston  and  Blaekhum  JJ.,  that  a  right  of  way  was  not  given  by 

'___   sect.  76  of  The  Great  Yarmouth  Haven  Act,  1835,  and  that  the  section 

Habrod        ®°^y  applied  where  a  right  of  way  existed,  and  therefore  that  the  appel- 
y  lant  was  not  properly  convicted  :   Wightman  J.  dissentieifte,  on   the 

Worship        ground  that  the  section  was  intended  to  secure  a  passage  &ee  from 
obstruction  along  the  sides  of  the  Haven. 

/^ASE  stated  under  stat.  12  &  13  Vict  c.  45.  s.  11., 
upon  an  appeal  to  the  Quarter  Sessions  of  the 
borough  of  Great  Yarmouth  against  a  conviction  of  the 
appellant  by  two  justices  of  the  borough^  on  the  12th 
Auffusty  1858,  under  The  Great  Yarmovth  Hayen,  Bridge, 
and  Navigation  Act,  1835,  5  &  6  /f^.  4.  c,  xlix.,  for  having 
unlawfully  placed  on  a  certain  space  of  ground  immedi- 
ately adjoining  to  the  Haven  of  Great  Yarmouth,  and 
within  the  space  of  ten  feet  from  high  water  mark  cer- 
tain goods  and  articles,  to  wit,  three  fishing  vessels,  so  as 
to  obstruct  the  free  and  commodious  passage  through  and 
over  the  said  space  of  ground,  contrary  to  the  said  Act 
of  Parliament. 

'^  The  conviction  took  place  under  the  76th  section 
of  the  Great  Yarmouth  Haven,  Bridge,  and  Naviga- 
tion Act,  1835,  by  which  it  is,  amongst  other  things, 
enacted  that,  if  any  person  shall  place  on  any  space 
of  ground  immediately  adjoining  to  the  Haven  of 
Great  Yarmouth,  and  within  the  space  of  ten  feet  from 
high  water  mark,  any  goods  or  articles  whatsoever,  so 
as  to  obstruct  the  free  and  commodious  passage  over  the 
same,  every  person  so  ofiending  shall  forfeit  any  sum 
not  exceeding  5/.  for  every  such  offence. 

The  appellant  is  a  boat  builder  and  occupies  a  boat 
building  yard  in  South  Town,  within  the  said  Borough, 
on  the  west  side  of  the  river  Yare,  between  the  bridge 
over  the  Yare  at  Great  Yarmouth  and  the  point  of  con- 
fluence of  the  Yare  and  Bure  hereinafter  mentioned. 
The  yard  in  front  comes  down  to  the  river,  and  at  the 
back  opens  into  a  public  road  called  the  Lime  Kiln 
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Road.  [A  plan  was  referred  to  in  which  the  road  was  laid        1861. 
down.]  There  is  no  fence  either  at  the  front  or  the  back  """hIreoo~ 
of  the  yard^  and  it  slopes  to  the  river  so  that  the  tide     ^^,1^^,, 
flows  up^  and  boats  and  fishing  vessels  built  or  repaired 
there  can  be  launched  into  or  hauled  up  from  the  river. 
Previous  to  and  at  the  time  of   the  conviction  three 
fishing  vessels  were  lying  in  the  yard  on  the  part  im- 
mediately adjoining  the  river  and  within  the  space  of 
ten  feet  from  high  water  mark,  being  the  space  of 
ground  mentioned  in  the  conviction.     It  was  admitted 
that  they  had  been  placed  there  by  the  appellant ;  and 
that  they  obstructed  the  free  and  commodious  passage 
over  the  said  space  of  ground. 

"The  river  forming  the  Haven  is  called  the  Yare, 
flowbg"]  from  the  city  of  Norwich  through  the  town  of 
Tarmoutk  to  the  sea.     Part  of  this  river  above  the  town 
is  called  the  Breydon  Water.     The  Waveney  falls  into 
the  Breydon  Water  about  four  miles  from,  and  the  Bure 
into  the  Yare  close  by,  the  town.     A  bridge  crosses  the 
riy»  about   the  middle  of  the  town,   connecting  the 
two  counties  of  Norfolk  and  Suffolk.     The  place  in 
question  is  on  the  west  side  of  the  river  to  the  north- 
ward of  the  bridge  and  before  coming  to  Breydon  Water. 
The  town  for  nearly  two  miles  lies  on  the  east  side  of 
the  river,  and  was  formerly  walled  in  next  the  sea, 
and  was  the  old  town.     On  this  side  only  vessels  com- 
ing from  the  sea  were  accustomed  to  moor  and  to  take 
in  and  discharge  their  cargoes,  and  on  that  side  there 
are  warehouses  built  to  the  edge  of  the  quay.     The 
land  on  the  west  side  of  the  river  was  formerly  marsh 
lancl,   but  warehouses   and  other  buildings  have   been 
bmlt  upon  it  (many  of  them  during  the  last  thirty 
years),  northward  from  the  bridge,  and  some  of  the  land 
is  used  as  docks  to  a  place  called  Lady* a  Haven,  and  ves- 
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1861.  sels  deliver  and  take  in  goods  at  such  warelionses;  and 
Habbod  vessels  are  hauled  np  and  launched  at  the  docks  passing 
WoMHip.  t^irough  the  bridge,  which  is  an  opening  bridge.  There 
are  wharves  or^  as  they  are  called,  quay  heads  in  firont  of 
these  warehouses  and  buildings,  leaving  a  space  of  about 
ten  feet  between  them  and  the  edge  of  the  wharves 
next  the  river,  the  ground  in  front  of  the  docks  sloping 
to  the  river  for  the  purpose  of  launching  and  hauling  up 
vessels ;  the  tide  flowing  up  a  greater  space  than  ten  feet 
from  the  front  of  the  docks.  The  river,  after  leaving  the 
town,  flows  for  more  than  a  mile  before  falling  into  the 
sea/'  [The  case  then  stated  that,  the  Act  of  Parlia- 
ment not  defining  the  Haven,  the  respondents,  to  prove 
the  place  in  question  to  be  in  the  Haven,  relied  upon  the 
language  of  several  sections  of  the  act,  particularly  sects. 
8,  28,  29,  30,  35,  66,  73,  77,  and  93,  and  gave  certain 
evidence.  The  case  set  out  this  evidence  and  the  evidence 
upon  which  the  appellant  relied,  and  upon  which  the 
Court  was  to  draw  the  inference  whether  the  place  in 
question  was  in  the  Haven,  and  whether  there  was  a 
right  of  passage  over  the  locus  in  quo]. 

It  was  agreed  between  the  parties,  and  directed  by  the 
arbitrator,  who  had  stated  the  case,  (among  other  things) 
that  all  Acts  relating  to  the  said  Haven,  Bridge  and  piers  {a) 
should  form  part  of  the  case.  And  the  Court  was  to  be  at 
liberty  to  draw  such  inferences  from  the  evidence  stated 
as  the  Quarter  Sessions  might  have  drawn. 

(a)  The  first  of  the  abore  mentioned  Acts  which  accompanied  the 
case  was  the  20  G,  2.  c.  40.,  "An  Act  to  revive,  continue  and  amend  an 
Act  made  in  the  9th  jear  of  the  reign  of  his  late  Majesty  King  George  1^ 
intituled  '  An  Act  for  clearing,  depthening,  repairing,  extending,  main- 
taining and  improrlng  the  Haven  and  Piers  of  Great  YarTnotUh  ;  and 
for  depthening  and  making  more  navigable  the  several  rivers  emptying 
themselves  at  the  said  Town ;' "  &c.  The  next  of  the  above  mentioned 
Acts  was  23  G.  Zc.  6.  The  title  of  it  wu  similar  to  that  of  9  G.  1.  e.  10. 
Bereral  other  Acts  are  referred  to  in  the  afgoment  and  judgments. 
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The  question  for  the  opinion  of  the  Court  was,  What 
jodgment  should  be  given  on  the  said  appeal. 

Upon  the  case  coming  on  for  argument  in  AEcfiaelmas 
Term  I860,  November  14th,  the  case  was  referred  back 
to  the  arbitrator  to  find  whether,  at  the  time  of  the  pass* 
ing  of  The  Great  Yarmouth  Haven  Bridge  and  Naviga- 
tion Act,  1835,  there  was  a  public  right  of  passage  over 
the  locna  in  quo ;  and,  he  having  found  in  the  negative, 
the  case  was  now  ai^ed  by 
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Couch,  in  support  of  the  conviction.  The  locus  in  quo 
ifl  a  space  of  ground  immediately  adjoining  the  Haven  of 
Great  Yarmouth  within  the  meaning  of  sect.  76  (a)  of 

(«)  By  Stat  5  &  6  ^.  4.  f.  xlix.  "  An  Act  for  improving  the  Haven 
of  Great  Yarvumth  in  the  county  of  Norfolk^  and  the  several  riven 
eonaected  therewith,**  &c  it  is  enacted  :* 

Sect  76.  "  That  if  anj  person  shall  set,  place  or  lay  on  any  quay, 
Tlurf  or  landing  place  -within  ten  feet  of  the  quay  head,  or  on  any  space 
of  giOTmd  immediately  adjoining  to  the  said  Haven,  and  within  the  space 
of  ten  feet  from  high  water  mark,  any  goods,  materials  or  articles  what- 
■oever,  so  as  to  obstruct  the  free  and  commodious  passage  through  or 
over  the  same ;  or  if  any  person  shall  break  down  or  remove  any  quay 
head  or  river  bank  next  adjoining  such  Haven,  for  the  purpose  of  forming 
any  dock  for  the  hauling  up  or  launching  any  vessel,  or  any  timber  or 
material,  without  making  and  maintaining  a  footway,  bridge  or  passage 
orer  the  same,  to  consist  of  planks  together  not  less  than  six  feet  in 
^th,  and  guarded  by  a  rail  next  the  river,  so  as  to  be  a  safe  and  con- 
reaient  passage  for  foot  passengers  along  and  by  the  side  of  the  said 
river  banks,  every  person  so  offending  shall  forfeit  and  pay  any  sum  not 
ttoeeding  51.  for  every  such  offence." 

Sect  77.  "Provided  always  and  be  it  further  enacted,  that  if  any 
person  shall  empty  or  lay  any  ballast,  stones,  dust,  ashes,  manure, 
filth,  earth,  or  other  rubbish  into  the  said  Haven,  or  on  any  of  the  piers, 
wharfii  or  quays  belonging  to  the  said  Haven  or  borough  (except  in 
I^aoes  to  be  appointed  for  that  purpose),  or  shall,  without  the  permission 
or  oontzary  to  the  direction  of  the  said  pier  master  or  harbour  master, 
within  thrir  respective  limits,  place  or  lay  on  any  public  quay,  wharf  or 
landing  place  adjoining  to  the  said  Haven,  any  goods  or  articles  what- 
soever, and  shall,  suffer  the  same  to  remain  on  such  quay,  wharf  or 
landing  place  for  a  longer  space  of  time  than  three  days,  or  shall  neglect 
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1861. 


Harkod 
WoBsmp. 


The  Great  Yarmouth  Haven,  Bridge,  and  Navigation  Act, 
1835,  5  &  6  fF.  4.  c.  xlix.  It  is  not  contended  that 
sect.  76  gives  a  public  right  of  way  or  passage  where  none 
previously  existed ;  but  that  section,  taken  in  connection 
with  the  previous  Act,  89  &  40  G.  8.  c.  iv.,  shews  that  it 
was  intended  to  reserve  a  space  of  ten  feet  by  the  side  of 
the  river  or  Haven  free  from  obstruction  for  the  purposes 
of  the  Haven  and  navigation  as  for  towing  vessels  before 
steam  tugs  were  introduced.  The  word  ''  passage^'  does 
not  necessarily  imply  a  public  right  of  way.  Sect  77  pro- 
vides for  the  removal  of  obstructions  on  public  quays, 
wharfs  and  landing  places,  and  therefore  sect.  76  must 
have  had  a  different  object,  and  is  not  limited  to  spaces  of 
ground  over  which  there  is  a  right  of  way ;  but  is  intended 
to  apply  to  all  the  land  adjoining  the  Haven.  He  also 
referred  to  sect.  13  of  stat.  39  &  40  6?,  8.  c.  iv.  (a). 


or  refuse  after  the  expiration  of  such  three  day8»  and  after  notice  gi^en 
by  the  pier  master  or  harbour  master,  or  their  respectiTe  deputies,  to 
remove  any  such  goods  or  articles,  then  and  in  every  such  case  such 
person  shall  forfeit  and  pay  a  sum  not  exceeding  101, ;  and  the  pier 
master  or  harbour  master,  or  their  respective  deputies,  is  and  are  hereby 
respectively  authorized,  upon  any  neglect  or  refusal  to  remove  any  ob- 
struction as  aforesaid,  to  cause  the  same  to  be  removed ;  and  the  ezpenee 
of  such  removal  shall  be  borne  and  paid  l^  the  owners  thereof  in  the 
manner  hereinbefore  directed  in  cases  of  removing  vessels  by  the  harbour 
master  or  pier  master,  or  their  respective  deputies.** 

(a)  By  Stat  39  &  40  ff.  3.  c.  iv.,  "  An  Act  for  continuing,  for  a  further 
term  of  twenty-one  years,  and  firom  thence  to  the  end  of  the  then  next 
session  of  Parliament,  the  term  of  two  Acts  one  made  in  the  twelfth  and 
the  other  in  the  twenty-fifth  year  of  the  reigtf  of  his  present  Mijesty  for 
clearing,  depthening,  repairing,  maintaining  and  improving  the  Haven 
and  Piers  of  Grectt  Yarmouth ;  and  for  depthening  and  mulring  more 
navigable  the  several  rivers  emptying  themselves  into  the  said  Haven ;" 
&c.,  it  is  enacted : 

Sect.  13.  "  That  if  any  person  or  persons  shall  throw  or  empty  any  bal« 
last,  earth,  sand,  rubbish  or  stones  into  the  said  Haven,  or  shall  lay  any  bal- 
last, earth,  sand,  rubbish  or  stones  on  the  west  side  of  the  said  Haven,  within 
ten  feet  of  the  quay  head  or  river  bank,  for  any  purpose  whatsoever  (sate 
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Buboer^fot  the  appellant  The  locus  in  qao  is  private        1861. 
property,  and  not  subject  to  the  operation  of  sect.  76      hakkod"" 
of  8tat.  5&  6  fF.  4t.  c.  xlix.      He  cited  Stracey  v.  Nel-     vomhip. 
ton  (a).   [Wightman  J.   referred  to  sect.  18   of  stat. 
12  &  13  Vict  c.  xlviii.  (4).] 

CocKBUBN  C.  J.  I  am  of  opinion  that  the  conviction 
cannot  be  sustained.  I  adhere  to  the  opinion  which  we  in- 
timated when  the  case  was  before  us  in  last  Michaelmas 
Term,  namely,  that  sect  76  of  stat  5  &  6  ^.  4.  c.  xlix.  does 
not  create  any  right  of  passage  where  none  existed  at  the 
time  of  the  passing  of  the  Act.  The  offence  of  which  the 
appellant  has  been  convicted  is  that  of  placing  materials 
irithin  ten  feet  of  the  Haven  of  Great  Yarmouth^  so  as  to 
obstruct  the  free  and  commodious  passage  through  and 
orer  the  same.  In  fact  there  was  not,  at  the  time  of  the 
passing  of  the  Act,  any  right  of  passage  for  the  public 
orer  it:  therefore,  unless  the  Act  created  the  right, 
the  appellant  could  not  be  convicted  of  an  obstruction 
ofit  within  sect  76. 


lad  except  for  the  purpoee  of  making  or  repairing  any  quays  or  banks, 
aad  daring  such  time  only  as  such  quays  or  banks  shall  be  making  or 
repainng),  and  shall  suffer  the  same  to  lie  there  for  the  space  of  twenty- 
four  hoon,  cTery  such  person  and  persons  shall,  for  eveiy  such  offence, 
fadot  and  pay  any  sum  not  exceeding  5/.,  nor  less  than  40»." 

(a)  12  M,  #  W,  635. 

(b)  By  stat  12  &  13  Vict,  c.  xlyiii.,  "  An  Act  for  the  improTement  of 
the  Haven,  Bridge,  and  navigation  of  Great  Yarmouth,  in  the  county  of 
Sorfolk;'  it  is  enacted: 

Sect.  18.  "  That  the  said  Commissioners  of  this  Act  are  hereby  autho- 
lized  and  required,  twice  at  least  in  every  year,  to  inspect  or  cause  to 
be  inspected,  the  public  right  or  rights  of  way  in  and  along  both  shores 
of  the  Haven,  and  report  to  the  said  Lord  High  Admiral,  or  the  said  Com- 
missioners for  executing  the  office  of  Lord  High  Admiral,  eveiy  encroach- 
ment made  on  such  right  or  rights  of  way ;  and  the  Commissioners  of 
this  Act  shall  and  they  are  hereby  required^to  take  all  necessary  proceed- 
ings to  abate  or  remove  every  such  encroachment." 
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1861.  It  is  argued  that  the  effect  of  sect.  76  is  to  give  a  right 

Harsod      of  passage  over  the  space  in  question  for  using  the  Haven ; 
W0&8HIP.      a^d  that  sect  18  of  stat.  12  &  13  Vict.  c.  xlviii.^  hy  which 
the  Commissioners  of  the  Act  are  authorized  and  required 
to  inspect  the  public  rights  of  way  in  and  along  the  shores 
of  the  Haven^  and  are  required  to  take  proceedings  to 
abate  or  remove  encroachments  on  such  rights^  confirms 
that  construction.     But  it  is  a  canon  of  construction  of 
Acts  of  Parliament  that  the  rights  of  individuals  are  not 
interfered  with  unless  there  is  an  express  enactment 
to  that  effect^  and  compensation  is  given  to  them.    And 
it  would  militate   against  that  canon^   and  seriously 
interfere  with  private  rights,  if  we  held  that  the  en- 
actment in  sect.  76  carried  into  it,  by  implication,  a 
right  by  the  public  to  pass  over  the  space  in  question.   I 
think  the  legislature  meant  that  both  sect.  76  of  stat. 
6  &  6  ^.  4.  c.  xlix.  and  sect.  18  of  stat  12  &  13  Vict 
c.  xlviii.  should  be  applied  to  those  places  where  a  pub- 
lic right  of  way  already  existed,  and  not  where,  pre- 
viously, there  was  no  right  of  way.     The  effect  of  not 
so  limiting  the  application  of  those  enactments  would  be 
that,  whereas  there  are  many  private  grounds  along  the 
shore  of  the  Haven,  a  right  would  be  given  by  implication 
to  the  public  U>  interfere  with  and  remove  private  walls 
and  pass  over  private  property ;  which  could  not  be  in- 
tended without  compensation.  Therefore,  I  am  of  opinion 
that  sect  76  of  stat.  5  &  6  ^.  4.  c.  xlix.  must  be  limited 
to  the  cases  in  which  a  right  of  passage  has  been  enjoyed 
by  the  public. 

WioHTMAN  J.  I  regret  that  I  cannot  come  to  the 
same  conclusion.  It  seems  to  me  that  the  words  of  the 
76th  section  of  stat.  5  &  6  ^.  4  c.  xlix.  are  too  strong 
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to  admit  of  the  constraction  which  mj  Lord  has  pat        1861. 

upon  ihem,  in  which  I  believe  he  will  be  followed  — ^ 

by  the  rest  of  the   Court.      [His  Lordship  read  the  ▼. 

1       m  •  WOMHIP. 

section.]    The  section  says  nothing  about  obstructing 
a  right  of  way ;  but  it   prohibits,  under  the  penalty 
of  5/.,  any   person  placing   any   goods,   materials  or 
articles  whatsoever  upon  the  ground  immediately  ad- 
joimng  the  Haven  ''so  as  to  obstruct  the  free  and  com- 
modions  passage  through  or  over  the  same.''    Whoever 
may  have  a  right  to  go  over  the  adjoining  land,  and  for 
whatever  purpose,  and  however  that  right  may  arise, 
ii  to  have  a  free  passage  by  the  terms  of  the  section, 
which  provides  that  a  clear  space  of  ten  feet  is  to  be 
h&»    The  words  are  very  strong,  and  it  is,  I  think, 
very  diflScult  to  get  over  them.     I  admit  that  there 
may  be  a  di£Eiculty  as  to  their  conferring  upon  the 
public  a  right  of  way  over  the  land,  and  I   do  not 
blow  to  what  extent  such  a  right  may  be  given,  or 
whether  it  is  given  kt  all;  nor  do  I  know  that  there  was 
any  reason  for  the  enactment,  except  that,  for  the  general 
purposes  of  the  Haven,  it  was  considered  expedient  to 
keep  a  space  dear  at  the  side  of  it ;  but  the  obstruction 
IB  prohibited  in  express  terms.     The  latter  part  of  the 
section  seems  not  to  be  unimportant;  it  imposes  an 
equal  penalty  on  any  person  who  shall  make  a  cut  in 
his  land  adjoining  the  Haven,  without  leaving  a  bridge 
of  the  width  expressed  ''  so  as  to  be  a  safe  and  convenient 
passage  for  foot  passengers.''     It  may  be  that  the  Legis- 
lature considered  that  it  was  important  that  a  free  pas- 
sage should  be  maintained  all  round  the  Haven,  and  that 
any  infringement  of  private  rights  in  lands  &a  adjoining 
the  Haven  would  be  compensated  to  them  by  the  benefits 
they,  as  well  as  the  public,  would  derive  from  the  im- 
provement of  the  Haven.    Former  Acts  for  repairing,  im- 
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1861.  proving  and  maintaining  the  Haven^  the  20  G,  2.  c,  40.  and 
hIrbod  ^^  ^'  2*  ^*  ^'>  contain  a  recital  of  the  importance  of  the 
WoMHip  ^oro^gh  of  Great  Yarmouth  and  its  Haven  :  the  preamble 
of  the  latter  states  its  object  to  be  ''  for  preserving  to  the 
inhabitants  of  the  said  borough,  and.  of  the  adjacent 
counties,  the  benefit  of  the  said  Haven  and  piers ;  and  to 
the  end  that  the  said  Haven,  which  is  of  so  great  im- 
portance to  the  trade  of  these  kingdoms  in  general,  may 
be  cleared  and  depthened,  and  the  said  piers  repaired,  ex- 
tended, altered,  improved  and  maintained  ;*'  &c.  Several 
Acts,  in  furtherance  of  this  object,  follow;  and  then, 
by  the  18th  section  of  stat.  12  &  13  Vict.  e.  xlviiL,  the 
Commissioners  of  the  Act  are  authorized  and  required 
to  inspect  ''the  public  right  or  rights  of  way  in  and 
along  both  shores  of  the  Haven,  and  report  to  the  Lord 
High  Admiral  *  *  *  every  encroachment  made  on  such  _ 
right  or  rights  of  way/'  And  they  are  required  "to  take 
all  necessary  proceedings  to  abate  or  remove  every  such 
encroachment/'  This  seems  to  suppose  that  there  are 
rights  of  way  along  both  sides  of  the  Haven.  Looking 
at  the  express  terms  and  apparent  intention  of  the  Acts, 
I  find  it  difficult  to  come  to  any  other  conclusion  than 
that  a  person  who  places  materials  within  the  prohibited 
space  forfeits  the  penalty  in  section  18;  and  therefore 
that  the  appellant  was  properly  convicted. 

Crompton  J.  My  mind  has  fluctuated  during  the 
argument.  At  one  time  I  thought  that  the  prohibition 
in  sect.  76  of  stat.  5  &  6  fT.  4.  c.  xlix.  extended  to  the 
case  of  an  owner  of  property  adjoining  the  Haven ;  but, 
on  full  consideration,  I  think  that  the  better  construc- 
tion is  that  contended  for  by  Mr.  Bultoer.  The  other 
construction  is  an  interference  with  private  rights 
without  any  compensation  to  individual  owners ;  and 
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we  ought  to  see  clearly  that  such  was  the  intention        1861. 
of  the  Legislature  before  we  adopt  that  construction.      ha»bod 
I  cannot  see  that  the  statute  gives  a  public  right  of 
passage  of  ten  feet  width  all  round  the  Haven.     The 
nature  of  the  property  on  the  side  of  the  Haven  is 
such  that,  in  some  parts,  yards  and  buildings  come  down 
to  the  water  ;  and  it  would  be  a  harsh  construction  of 
the  enactment  to  say  that  ten  feet  adjoining  the  Haven 
are  taken  from  the  owners  and  given  to  the  public  with- 
out compensation  to  the  owners.    The  construction  con- 
tended for  by  Mr*  Bulwer  makes  the  L^slature  say  : 
"Whereas  there  are  existing  rights  of  way  on  the  side  of 
the  Haven,  we  will  take  care  that  they  are  protected,  and 
that  an  obstruction  of  them  shall  be  removed.^'  The  words 
are,if  any  person  shall  place  any  articles  '^  so  as  to  obstruct 
the  free  and  commodious  passage  through  or  over  the 
same,"  which  must  be  construed  "  lawful  passage,^^  that  is, 
a  passage  which  exists  over  the  same.     In  this  particular 
fij)ot  there  would  be  no  obstruction  of  such  a  passage,  be- 
cause it  is  hardly  contended  that  a  right  of  way  is  given 
bjr  sect  76.     So,  also,  as  to  footways  in  the  latter  part 
of  the  section.     I  think  the  owner  is  to  make  and  main- 
tain a  bridge  over  the  cut  which  he  has  made  into  the 
Haven  only  where  there  is  a  right  of  way.     The  same 
observation  applies  to  sect.  18  of  stat.  12  &  13  Vict, 
e.  xlviii.     It  is  not  said  that  there  is  one  line  of  way  all 
round  the  harbour ;  but  the  section  takes  for  granted  that 
there  are  rights  of  way  along  both  shores  of  the  Haven, 
though  perhaps  not  continuous,  and  enacts  that  those 
rights  are  not  to  be  interfered  with.  I  am  of  opinion  that 
this  conviction  ought  to  be  quashed ;  but  of  course  our 
judgment  will  not  affect  other  parts  of  the  harbour 
where  a  public  right  of  passage  exists. 
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1861.  Blackburn  J.     I  am  of  opinion  that^  on  the  tnie 

Harroo      construction  of  sect.  76  of  stat.  5  &  6  fT.  4  c.  xlix., 
WoMHip      *^®  appellant  ought  not  to  have  been  convicted.    It  is 
important  that  there  should  be  rights  of  passage  along 
the  sides  of  this  ancient  Haven^  and  it  is  very  likely 
that  there  should  be^  though  not  on  every  part    Taking 
sect.  76  by  itself^  the  first  part  of  it  must  be  construed 
by  the  respondents  either  as  declaring  that  there  is  and 
shall  be  a  free  and  commodious  passage  all  round  the 
Haven^  that  is^  giving  the  right  and  imposing  a  penalty 
for  obstructing  it,  according  to  which  construction  the 
section  takes  away  a  private  right  without  giving  com- 
pensation ;  or,  if  it  does  not  give  a  free  and  commo- 
dious passage,  it  must  be  construed  as  enacting  that 
the  space  is  to  be  kept  open  though  no  person  could  use 
it,  and  though  there  was  no  right  of  way  at  the  time  of 
the  passing  of  the  Act.  So,  also,  as  to  the  second  part  of 
the  section,  which  subjects  to  a  penalty  any  person  who 
forms  a  dock  on  the  side  of  the  Haven  without  making 
and  maintaining  a  footway  bridge  over  it^  we  cannot 
suppose  that  the  Legislature  would  order  a  safe  foot 
bridge  to  be  made  and  maintained  unless  foot  passengers 
had  a  right  to  go  there ;  and,  if  they  had  it  not,  the 
respondents  must  contend  that  the  Legislature  gave  it. 
But  I  agree  with  the  Lord  Chief  Justice  and  my  brother 
Crompton  that  we  shoidd  not  construe  that  section  so  as 
to  interfere  with  private  rights.     The  words  of  that  sec- 
tion, if  literally  read,  bear  the  construction  put  upon 
them  by  my  brother  ffiffhtman,  but  that  would  subject 
a  person    to  a  penalty  for  doing  an    act    upon  his 
own  land.     I  think  we  must  construe  the  section  as 
imposing  a  penalty  for  doing  an  act  of  obstruction  at 
those  places  where  a  public  right  exists.      Sect.  18  of 
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«tat  12  &  13  Vtct.  e.  xlviii.  only  supposes  that  there  1861. 

are  public  rights  of  way  along  parts  of  both  sides  of  the  Hakrod 

HaveD;  and  directs  the  Commissioners  to  look  after  them  Worship 
and  enforce  them. 

Conviction  quashed. 


TwEDDLE  against  Atkinson,  Executor  of       Friday 


Guy,  deceased. 


June  I 


^ffTttTntnt. 
Deckntion  stated  that,  in  consideration  of  an  intended  marriage    Consideration, 
between  the  plaintiflF  and  the  daughter  of  W.  G.,  W.  T.,  the  father  of  the    ^tar  relatum- 
plftistij^  and  W.  G.  verbally  promised  to  gire  their  children  marriage   «AtJ9. 
portions;  and  Aat  after  the  marriage  W,  G.  and  W.  T.,  as  a  mode  of  Action, 
ginng  effect  to  their  said  Terbal  promises,  entered  into  a  written  agree* 
ttent,  by  which  it  was  mutually  agreed  that  they  should  pay  the  sums  of 
200£and  100?.  respectiTely  to  the  phiintiff,  and  that  the  plaintiff  should 
kave  M  power  to  sue  for  the  same  in  any  Court  of  law  or  equity. 
Breach:  non-payment  of  the  200/.  by  W.  G.,  or  by  the  defendant,  his 
tteentor:  Held,  on  demurrer,  that  the  action  was  not  maintainable, 
B<tvithstaDding  the  near  relationship  of  the  plaintiff  to  the  party  from 
▼horn  the  consideration  moved. 

T'HE  declaration  stated  that  the   plaintiflF  was  the 
son  of  John   Ttoeddle,   deceased^  and  before  the 
making  of  the  agreement  hereafter  mentioned^  married 
the  daughter   of  William  Guy,  deceased;   and  before 
tlie  said  marriage   of  the  plaintiff   the  said   William 
Guy,  in  consideration  of  the  then  intended  marriage^ 
promised  the  plaintiff  to  give  to  his  said  daughter  a 
marriage  portion^  but  the  said  promise  was  verbal^  and 
at  the  time  of  the  making  of  the  said  agreement  had 
not  been  performed;  and  before  the  said  marriage  the 
said  John  Tweddle^  in  consideration  of  the  said  intended 
marriage^  also  yerbally  promised  to  give  the  plaintiff  a 
marriage  portion^  which  promise  at  the  time  of  the 
making  of  the  said   agreement  had  not    been   per- 
formed.   It  then  alleged  that  after  the  marriage  and 
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1861.        u^  the  lifetime  of  the  said  William  Guy,  and  of  the 
TwBDDM      ^^  "^^^^  Tweddle,  they,   the  said   William  Guy  and 
John   Tweddk,  entering  into  the  agreement  hereafter 
mentioned  as  a  mode  of  giving  effect  to  their  said  verbal 
promises;  and  the  said  William  Guy  also  entering  into 
the  said  agreement  in  order  to  provide  for  Ins  said 
daughter  a  marriage  portion,  and  to  procure  a  further 
provision  to  be  made  by  the  said  John  Tweddk,  by  means 
of  the  said  agreement,  for  his  said  daughter,  and  acting 
for  the  benefit  of  his  said  daughter;  and  the  said  John 
Tweddk  also  entering  into  the  said  agreement  in  order 
to  provide  for  the  plaintiff  a  marriage  portion,  and  to 
procure  a  further  provision  to  be  made  by  the  said 
William  Guy,  by  means  of  the  said  agreement,  for  the 
plaintiff,  and  acting  for  the  benefit  of  the  plaintiff;  they 
the  said    William  Guy  and  John   Tweddle  made   and 
entered  into  an  agreement  in  writing  in  the  words  fol- 
lowing, that  is  to  say  : 

"Hiffh  Coniscliffe,  July  11th,  1855. 
*'  Memorandum  of  an  agreement  made  this  day  between 
William  Guy,  of  &&,  of  the  one  part,  and  John  Tweddle, 
of  &C.,  of  the  other  part    Whereas  it  is  mutually 
agreed  that  the  said  William  Guy  shall  and  will  pay  the 
sum  of  200/.  to  William  Tweddle,  his  son-in-law;   and 
the  said  John  Tweddle,  father  to  the  aforesaid  William 
Tweddle,  shall  and  will  pay  the  sum  of  100/.  to  the  said 
William  Tweddle,  each  and  severally  the  said  sums  on 
or  before  the  21st  day  of  August,  1855.     And  it   is 
hereby  further  agreed  by  the  aforesaid  William  Guy  and 
the  said  John  Tweddle  that  the  said  William  Tweddle 
has  full  power  to  sue  the  said  parties  in  any  Court  of 
law  or  equity  for  the  aforesaid  sums  hereby  promised 
and  specified.^^ 
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^'And  the  plaintiff  says  that  afterwards  and  before       1861. 
this  suity  he   and  his   said  wife^   who  is  still   living,     xweddlb 
ratified  and  assented  to  the  said  agreement,  and  that    atkinsoh. 
lie  is  the   WiUiam   Tweddle  therein  mentioned.     And 
the  plaintiff  says  that  the  said   21st  day  of  August^ 
A.]).  1855,  elapsed,  and  all  things  have  been  done  and 
happened  necessary  to  entitle  the  plaintiff  to  have  the 
add  sum  of  200/.  paid  by  the  said   WiUiam  Guy  or  his 
execator:  yet  neither  the  said   William  Guy  nor  his 
executor  has  jiaid  the  same,  and  the  same  is  in  arrear 
and  mipaid,  contrary  to  the  said  agreement.'' 

Demmrrer  and  joinder  therein. 

Edward  James,  for  the  defendant. — ^The  plaintiff  is  a 
rtnngerto  the  agreement  and  to  the  consideration  as 
stated  in  the  declaration,  and  therefore  cannot  sue  upon 
the  contract  It  is  now  settled  that  an  action  for  breach 
of  contract  mnst  be  brought  by  the  person  firom  whom 
the  consideration  moved ;  IVice  t.  Easton  (a).  (He  was  . 
then  stopped.) 

MeUUh,  for  the  plaintiff. —  Admitting  the  general 
rule  as  stated  by  the  other  side,  there  is  an  exception 
in  the  case  of  contracts  made  by  parents  for  the  pur- 
pose of  providing  for  their  children.  In  Button  and 
Wife  V.  Poole  {b),  affirmed  in  the  Exchequer  Chamber, 
a  tenant  in  fee  simple  being  about  to  cut  down  timber 
to  raise  a  portion  for  his  daughter,  the  defendant  his 
heir-at-law,  in  consideration  of  his  forbearing  to  fell 
it,  promised  the  father  to  pay  a  sum  of  money  to  the 

(«)  4^B.fAd.433. 

(6)  2Zecr.  210;  1  Vmtr,  318.    Affinned  on  error  in  the  Exch.  Ch., 

TOL.    I.  2    £  B.    &   8. 


396  TRINITY  TERM. 

1861.       daughter,  and  an  action  of  assumpsit  by  the  daughter 
TwBDDLB     *^d  ^^  husband  was  held  to  be  well  brought     [Wiffht- 
AxKiHsoir.    ^^^^  ^'    ^  *^**  ^^^^^  *^®  promise  was  made  before  mar- 
riage.   In  this  case  the  promise  is  post  nuptial,  and  the 
whole  consideration  on  both  sides  is  between  the  two 
fathers.]     The  natural  relationship  between  the&ther 
and  the  son  constituted  the  father  an  agent  for  the  son, 
in  whose  behalf  and  for  whose  benefit  the  contract  was 
made,  and  therefore  the  latter  may  maintain  an  action 
upon  it.     [Crowpton  J.     Is  the  son  so  far  a  party  to  the 
contract  that  he  ipay  be  sued  as  well  as  sue  upon  it? 
Where  a  consideration  is  reqtdred  there  must  be  mutu- 
ality.    Wightman  J.     This  contract,  so  far  as  the  son 
is  concerned,  is  one  sided.]     The  object  of  the  contract, 
which  was  that  the  children  should  be  provided  for,  will 
be  accomplished  if  this  action  is  maintainable :  whereas 
if  the  right  of  action  remains  in  the  father  it  will  be  de- 
feated, because  the 'damages  recovered  in  that  action  will 
be  his  assets.    [Crompton  J.   Your  argument  will  lead  to 
this,  that  the  son  might  bring  an  action  against  the  father 
on  the  ground  of  natural  love  and  afiection.]     In  Bourne 
V.  Mason  (a)  two  cases  are  cited  which  support  this  ac- 
tion.    In  Sprat  v.  Agar^  in  the  King's  Bench  in  1658, 
one  promised  the  father  that,  in  consideration  that  he 
would  give  his  daughter  in  marriage  with  his  son,  he 
would  settle  so  much  land ;  after  the  marriage  the  son 
brought  an  action,  and  it  was  held  maintainable.     The 
other  was  the  case  of  a  promise  to  a  physician  that 
if  he  did  such  a  cure  he  woidd  give  such  a  sum  of 
money  to  himself  and  another  to  his   daughter,  and 
it  was  resolved  the  daughter  might  bring  assumpsit, 
^'  Which  cases,**  says  the  report,  "  the  Cdirt  agreed ;" 

(rt)  1  Venir,  6. 
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md  the  reason  assigned  as  to  the  latter  is,  ''the  nearness        1861. 
of  the  rdation  gives  the  daughter  the  benefit  of  the  con-      Tveddu 
sideration  performed  by  her  father/'  There  is  no  modem     atklhboh. 
case  in  which  this  question  has  been  raised  upon  a  con- 
tract between  two  fathers  for  the  benefit  of  their  children. 
[W^himan  J.    If  the  father  of  the  plaintiff  had  paid  the 
lOU  which  he  promised,  might  not  he  have  sued  the  father 
of  the  plaintiff's  wife  on  his  express  promise  ?  According 
to  the  dd  cases  he  could  not.    When  a  fiither  makes  a 
contract  for  the  benefit  of  his  child,  the  law  vests  the 

contract  in  the  child.     In  Thomas  v.  (a)  the 

defendant  promised  to  a  father  that  in  consideration 
that  he  would  surrender  a  copyhold  to  the  defendant, 
the  defendant  would  give  unto  his  two  daughters  20/. 
a-piece;  and  after  verdict  in  an  action  upon  the  case 
bronght  by  one  of  the  daughters  for  breach  of  that 
promise,  on  motion  for  arresting  the  judgment  on  the 
ground  that  the  two  ought  to  have  joined,  it  was  held 
that  the  parties  had  distinct  interests,  and  so  each  might 
bring  an  action. 

Edward  James  was  not  called  upon  to  reply. 

TViQHTMAN  J.  Some  of  the  old  decisions  appear  to 
sapport  the  proposition  that  a  stranger  to  the  considera- 
tion of  a  contract  may  maintain  an  action  upon  it,  if 
he  stands  in  such  a  near  relationship  to  the  party  from 
whom  the  consideration  proceeds,  that  he  may  be  con- 
adered  a  party  to  the  consideration.  The  strongest  of 
those  cases  is  that  cited  in  Bourne  v.  Mason  (&),  in  which 
it  was  held  that  the  daughter  of  a  physician  might  main- 
tain assumpsit  upon  a  promise  to  her  father  to  give  her 

(a)  Sty.  461.  (A)  1  Venir,  6. 
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1861.        a  sum  of  money  if  he  performed  a  certain  cure.     But 
TwBDDLB     *^®'®  ^  ^^  modem  case  in  which  the  proposition  has 
been  supported     On  the  contrary^  it  is  now  established 
that  no  stranger  to  the  consideration  can  take  advantage 
of  a  contract^  although  made  for  his  benefit. 

Crompton  J.  It  is  admitted  that  the  plaintiff  cannot 
succeed  unless  this  case  is  an  exception  to  the  modem  and 
well  established  doctrine  of  the  action  of  assumpsit.  At 
the  time  when  the  cases  which  have  been  cited  were 
decided  the  action  of  assumpsit  was  treated  as  an  action 
of  trespass  upon  the  case^  and  therefore  in  the  nature 
of  a  tort ;  and  the  law  was  not  settled,  as  it  now  is,  that 
natural  love  and  affection  is  not  a  sufficient  consideration 
for  a  promise  upon  which  an  action  may  be  maintained ; 
nor  was  it  settled  that  the  promisee  cannot  bring  an 
action  unless  the  consideration  for  the  promise  moved 
fifom  him.  The  modem  cases  have,  in  effect,  overruled 
the  old  decisions ;  they  shew  that  the  consideration  must 
move  from  the  party  entitled  to  sue  upon  the  contract. 
It  would  be  a  monstrous  proposition  to  say  that  a  person 
was  a  party  to  the  contract  for  the  purpose  of  suing 
upon  it  for  his  own  advantage,  and  not  a  party  to  it  for 
the  purpose  of  being  sued.  It  is  said  that  the  father 
in  the  present  case  was  agent  for  the  son  in  making  the 
contract,  but  that  argument  ought  also  to  make  the 
son  liable  upon  it.  I  am  prepared  to  overrule  the  old 
decisions,  and  to  hold  that,  by  reason  of  the  principles 
which  now  govern  the  action  of  assumpsit,  the  present 
action  is  not  maintainable. 

Blackburn  J.   The  earlier  part  of  the  declaration  shews 
a  contract  which  might  be  sued  on,  except  for  the  enact- 


XXIV.   VICTORIA. 

ment  in  sect  4  of  the  Statute  of  Frauds,  29  Car.  2.  c. 
The  declaration  then  sets  out  a  new  contract,  and  thi 
onlj  point  is  whether,  that  contract  being  for  the  benefit 
oftbe  children,  they  can  sue  upon  it.  Mr.  Mellish 
admits  that  in  general  no  action  can  be  maintained  upon 
a  promise,  unless  the  consideration  moves  from  the 
party  to  whom  it  is  made.  But  he  says  that  there  is 
an  exception;  namely,  that  whenthe  consideration  moves 
from  a  fiither,  and  the  contract  is  for  the  benefit  of  his 
son,  the  natural  love  and  affection  between  the  father 
and  son  gives  the  son  the  right  to  sue  as  if  the  con- 
sideration had  proceeded  from  himself.  And  Dutton 
«w^  Wife  V.  PodU  (a)  was  cited  for  this.  We  cannot 
orerrole  a  decision  of  the  Exchequer  Chamber;  but 
there  is  a  distinct  ground  on  which  that  case  cannot  be 
supported.  The  cases  upon  stat.  27  EL  c.  4.,  which 
We  decided  that,  by  sect.  2,  voluntary  gifts  by  settle- 
ment after  marriage  are  void  against  subsequent  pur- 
chasers for  value,  and  are  not  saved  by  sect  4,  shew 
that  natural  love  and  affection  are  not  a  sufficient 
consideration  whareon  an  action  of  assumpsit  may  be 
foonded. 

Judgment  for  the  defendant. 

(a)  2  Ltv,  210;  1  VefUr,  318.    Affirmed  on  error  in  the  Exch.  CL, 
T.  Baym,  302. 


400 

1861, 


TRi:SITY  TERM- 


Junt  lltlL 

Jwriadiction 
of  Queen's 
Bench  over 
tribunals 
abroad. 
Court  martiai. 
Military 
status. 


In  re  Maksergh. 

1.  This  Court  has  no  jurisdiction  over  tribnnalB  ont  of  the  realm 
of  Enghnd^  although  in  countries  subject  to  the  British  Crown. 

2.  Where  the  civil  rights  of  a  person  in  military  service  are  affected  by 
the  judgment  of  a  mmtary  tribunal,  in  which  that  tribunal  has  acted 
without  jurisdiction,  or  has  exceeded  its  jurisdiction,  this  Court  will 
interfere ;  aliter  where  nothing  but  the  military  status  of  the  party  is 
affected  by  the  judgment. 

3.  A  Captain  in  the  Queen's  service,  when  stationed  with  his  r^ment 
in  India,  was  gazetted  to  a  majority ;  and  the  appointment  was  notified 
in  the  general  orders  of  the  Commander-in-chief  in  India  at  head  quar- 
ters, and  in  the  regimental  orders.  Subsequently,  the  Captain  having 
written  to  the  Colonel  of  that  regiment  an  insubordinate  letter,  was  triea 
by  court  martial  in  India,  was  dismissed  the  service,  and  the  proceeding 
of  the  court  martial  transmitted  to  the  Judge  Advocate  G-eneral  in 
London :  three  years  afterwards,  appHcation  being  made  to  this  Court 
for  a  certiorari  to  bring  up  the  judgment  of  the  court  martial,  in  order 
that  it  might  be  quashed,  the  Court  refused  to  interfere. 

T^HIS  was  an  application  for  a  rule  calling  on  the 
Judge  Advocate  General  to  shew  cause  why  a  cer- 
tiorari should  not  issue  to  bring  up^  in  order  that  it 
might  be  quashed,  the  record  of  the  conviction  of  J.  C 
Mansergk^  formerly  a  Captain  and  Brevet  Major  in  Her 
Majesty's  6th  Regiment  of  Infantry,  and  late  a  Major 
in  Her  Majesty's  15th  Regiment. 

It  appeared  from  the  affidavits  that,  in  January,  1858, 
the  apphcant  was  on  duty  with  his  r^imeiit^  Her 
Majesty's  6th  Foot,  then  stationed  at  Calcutta,  the 
regiment  being  under  the  command  of  Colonel  JBames, 
and  Lord  Clyde  (then  Sir  Colin  Campbell)  4)eiiig  com- 
mander-in-chief in  India.  On  the  19th  Fdnruary,  1858, 
Captain  Mansergk  was  gazetted  to  a  majority  in  the 
15th  Foot,  at  that  time  stationed  in  England.  I'I'otice 
of  this  appointment  was  transmitted  to  India,  and  noti« 
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fied  by  the  Commander-in-chief  in  the  general  orders  1861. 
at  head  quarters,  and  also  in  the  regimental  orders  of  j^ 
the  8th  Foot ;  after  which  notification,  according  to  the  Mxmsbboh. 
customs  and  regulations  of  the  army,  the  applicant 
ceased  to  belong  to  that  regiment  The  regiment  was 
about  to  start  on  active  service,  when  Colonel  Barnes 
informed  Captain  Mansergh  of  his  promotion,  and 
desired  him  to  give  up  his  company  to  another  officer, 
which  he  did  accordingly.  Subsequently,  Major  Man- 
tergh,  conceiving  that  the  notification  of  his  appoint- 
ment to  the  15th  Foot  had  been  obtained  by  Colonel 
Barnes  for  the  purpose  of  excluding  him  from  the  service 
on  which  the  regiment  was  ordered,  wrote,  on  the  27th 
A'prU^  a  letter  to  the  Colonel  expressing  that  view  in 
strong  language.  For  this  he  was  arrested  upon  a 
chaige  preferred  against  him  by  Colonel  Barnes;  and, 
in  August,  was  tried  by  court  martial  at  Calcutta,  on  that 
charge :  namely  of  having  addressed  the  above  letter  to 
Colonel  Barnes,  which  was  described  as  containing 
highly  offensive  and  insulting  language  to  him,  his 
superior  officer ;  such  conduct  being  grossly  insubordi- 
nate, highly  imbecoming  a  commissioned  officer,  and 
subyersive  of  military  discipline.  Major  Mansergh  was 
found  guilty,  and  sentenced  to  be  dismissed  the  army, 
which  sentence  was  confirmed  by  Lord  Clyde:  and  the 
proceedings  of  the  court  martial  were  sent  to  England 
and  deposited  with  the  Judge  Advocate  General. 

Lush,  in  support  of  the  application. — The  court 
martial  had  no  jurisdiction  to  try  Major  Mansergh  on 
the  charges  brought  against  him.  This  question  de- 
pends on  the  Mutiny  Act  in  force  at  the  time,  L  e. 
20  Viet  c.  13.     Sect.  6  enacts,  '^  For  the  purpose  of 
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1861.       bringmg  offenders  against  this  Act  and  against  the 
lape        articles  of  war  to  justice^  Her  Majesty  may  from  time 
Uamberob.    ^  ^^g^  jjj  jjj,^  manner  as  has  been  heretofore  used, 
grant  commissions  under  the  Bqyal  Sign  Manual  for  the 
holding  of  courts  martial  within  the  United  Kingdom 
of  Great  Britain  and  Ireland^  and  may  grant  commis- 
sions or  warrants  under  the  said  Royal  Sign  Manual 
to  the  chief  governor  or  governors  of  Ireland,  the  com- 
mander of  the  forces,  or  the  person  or  persons  com- 
manding in  chief,  or  commanding  for  the  time  being, 
any  body  of  Her  Majesty's  forces,  as  well  within  the 
United  Kingdom  of  Great  Britain  and  Ireland  and  the 
British  isles,  as  in  any  of  Her  Majesty's  garrisons  and 
dominions  or  elsewhere   beyond   seas,   for  convening 
courts  martial,  and  for  authorizing  any  officer  under 
their  respective  commands  to  convene  courts  martial,  as 
occasion  may  require,  for  the  trial  of  offences  committed 
by  any  of  the  forces  under  the  command  of  any  such 
last  mentioned  officer,  whether  the  same  shall  have  been 
committed  before  or  after  such  officer  shall  have  taken 
upon  him  such  command  *****  and  any  person  sub- 
ject to  this  Act,  who  shall,  in  any  part  of  Her  Migesty's 
dominions  or  elsewhere,  commit  any  of  the  offences  for 
which  he  may  be  liable  to  be  tried  by  court  martial  by 
virtue  of  this  Act  or  of  the  articles  of  war,  may  be  tried 
and  punished  for  the  same  in  any  part  of  Her  Majesty's 
dominions  or  any  other  place  whereto  he  may  have 
come  or  where  he  may  be  after  the  commission  of  the 
offence,  as  if  the  offence  had  been  committed  where 
such  trial  shall  take  place." 

Sect.  7.  "A  general  court  martial  convened  in  SL 
Helena  &c.,  shall  consist  of  not  less  than  five  oommis- 
sioned  officers  j  if  convened  in  Jamaica  &c.,  or  in  any 
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place  out  of  the  Queen's   dominions,  excepting  the       iggi. 
Lntian  hhnds  and  the  places  hereinbefore  mentioned,  it        "^^ 
Bhall  consiat  of  not  less  than  seren,  and  if  conyeued  in    HAJtsaBoa. 
any  other  part  of  the  Queen's  dominions,  or  in  the 
Iman  Islands  or  in  the  settlements  of  the  East  India 
Company,  it  shall  consist  of  not  less  than  thirteen  com- 
missioned  ofiScers }"  &c. 

Sect  17.  "  Eyery  Judge  Adyocate  or  person  officiating 
as  soch  at  a  general  court  martial,  and  the  president  of 
every  district  or  garrison  court  martial,  where  the 
offender  shall  be  a  non-commissioned  officer  or  soldier 
belonging  to  Her  Majesty's  land  forces,  are  required  to 
transmit,  with  as  much  expedition  as  may  be,  the  ori- 
ginal proceedings  and  sentence  thereof  to  the  Judge 
Adyocate  General  in  London,  in  whose  office  they  shall 
becarefhlly  preseryed;  and  any  person  tried  by  a  general 
court  martial,  or  any  person  on  his  behalf,  shall  be 
entitled,  on  demand,  to  a  copy  of  such  proceedings  and 
sentence,  (paying  &c.),  whether  such*  sentence  shall  be 
appcoyed  or  not,  at  any  time  not  sooner  &c. ;  proyided 
^t  such  demand  as  aforesaid  shall  haye  been  made 
witiiin  the  space  of  three  years  from  the  date  of  the 
qproval  or  other  final  decision  upon  the  proceedings 
before  such  general  court  martial." 

When  Major  Mansergh  wrote  the  letter,  for  writing 
which  he  was  sentenced  by  the  court  martial,  he  was 
not  in  the  Indian  service  at  all,  but  belonged  to  the 
15th  Regiment  of  Foot  in  England:  consequently  the 
duef  of  the  Indian  army  had  no  authority  over  him. 
[Blackburn  J.  The  second  section  of  the  statute  enacts : 
''All  the  proyisions  of  this  Act  shall  apply  to  all  persons 
who  are  or  shall  be  commissioned  or  in  pay  as  an  officer, 
or  who  are  or  shall  be  listed  or  in  pay  as  a  non-commis- 
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1861.        Bioned  officer  or  soldier  *  *  *  *,  and  to  persons  in  the 
In  ^        war  department^  who  are  or  shall  be  serving  with  any 
part  of  Her  Majesty^s  forces  at  home  or  abroad^  under 
the  command  of  any  officer  having  commission  firom  her 
Majesty'*  &c.     It  would  seem,  therefore,  that,  although 
he  had  given  up  his  regiment.  Major  Mansergh  still 
belonged  to  the  Queen's  army,  and  was  subject  to  its 
martial  discipline.     If  so,  would  he  not  be  under  the 
Commander-in-chief  in  India  f    Cockbtim  C.  J.   Suppose 
the  court  martial  wrong  in  what  they  did,  what  juris- 
diction have  we  ?]     This  Court  has  a  general  controlling 
jurisdiction  over  all  inferior  tribunals  by  means  of  the 
prerogative  writs  of  certiorari,  prohibition  &c. ;  Rex  v. 
Cowk  (a).    Rex  v.  Moreley  (h) :    the   latter   of  which, 
however,  would  not  lie  in  this   case,  seeing  that  the 
proceedings  are  at  an  end.     In  Rex  v.  Cowle  {a)  it  was 
held  that  a  certiorari  might  go  to  Berwick-upon-Tweed ; 
and  Lord  Mansfield  says  (pp.  855-6) :  *^  Writs  of  man- 
damus, prohibitidh,  habeas  corpus  and  certiorari,  upon 
a  proper  case,  may  issue  to  every  dominion  of  the  Crown 
of  England.^    ICockbum  C.  J.  That  must  be  taken  with 
considerable  qualification.  Those  terms  are  very  general.] 
In  Granty,  Gould{c),  Lord  Loughborough  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court,  says,  (p.  100),  speaking 
of  a  court  martial  under  the  Mutiny  Acts :  ^*  This  Court 
being  established  in  this  country  by  positive  law,  the 
proceedings  of  it,  and  the  relation  in  which  it  will  stand 
to  the  Courts  of  Westminster  Hall,  must  depend  upon 
the  same  rules,  with  all  other  Courts,  which  are  insti- 
tuted, and  have  particular  powers  given  them,  and  whose 
acts  therefore,  may  become  the  subject  of  appUcation 

(a)  2  Burr,  834.  (A)  2  Burr,  1040. 

(c)  2  H,  Bl,  69. 
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to  the  Courts  of  Wesiminster  Hall,  for  a  proliibition.  1861. 
Nayal  CoTirts  Martial,  Military  Courts  Martial,  Courts  in«, 
of  Admiralty,  Courts  of  Prize  are  all  liable  to  the  ^*^"»^"- 
amtrolling  authority,  which  the  Courts  of  Westmiruter 
HaU  have  from  time  to  time  exercised,  for  the  purpose 
of  preventing  them  firom  exceeding  the  jurisdiction 
given  to  them :  the  general  ground  of  prohibition,  being 
an  excess  of  jurisdiction,  when  they  assume  a  power  to 
act  in  matters  not  within  their  cognizance.^'  [Wight" 
num  J.  There  the  party  was  not  a  soldier  at  all.] 
In  The  Matter  of  Poe  {a),  indeed,  the  Court  refused  a 
prohibition  to  a  court  martial  after  its  sentence  had 
been  ratified  by  the  King  and  carried  into  execution : 
Imt  that  dedsion  proceeded  on  the  merits  of  the  par- 
ticolar  case.  [CocKbum  C.  J.  If  a  court  martial  were 
to  assume  jurisdiction  over  a  man  who  was  not  subject 
to  military  discipline  at  all,  this  Court  would  interfere. 
Bnt  I  very  much  doubt  if  it  could  interfere  because  a 
military  man  was  tried  by  one  court  martial  instead  of 
another.  Moreover,  the  sentence  of  this  court  martial 
does  not  touch  the  dvil  rights,  and*  only  affects  the  mill* 
tary  status  of  the  applicant.  Does  not  every  person 
who  enters  the  military  service  of  the  Crown  give  the 
Crown  a  right  to  determine  his  military  status  at  plea- 
sore?  BlaehbumJ.  In  Lieutenant  Alkn*s  Case  {b)  we 
inaed  a  habeas  corpus  where  the  party  was  unlawfdlly 
imprisoned  by  military  authority.]  Tes,  when  the  court 
martial  is  held  in  a  district  which  is  onder  martial  law, 
or  in  a  state  of  si^e.  A  man's  civil  rights  are  greatly 
mjured  by  any  improper  judgment  against  him.  [  Wights 
num  J.  Can  we  issue  a  certiorari  to  bring  up  the  pro- 
ceedings of  a  court  abroad  ?]  A  habeas  corpus  has  been 
(a)  5  S.  #  ^^  681.  (6)  7  Jur,  N.8.21^ 
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vmaei  to  Camada ;  I»  re  Amdtmm  {a) :  and  a  habeas 
oorpiis  or  oertkxari  will  go  to  SSt.  Hdena;  Ex  parte 
Lee9(by  Besides^  die  oertknrari  here  would  not  be 
directed  to  die  court  martial,  bat  to  the  Judge  Advocate 
General,  to  bring  np  a  docmnent  which  is  now  a  record 
in  Englamd.  Beg.  t.  Bottm  (c),  and  many  sabaeqiient 
cases,  estabUah  that  want  of  joriadiction  may  always  be 
shewn  by  affidarit  [Crampim  3.  Hie  Judge  Adyocate 
General  is  die  mere  keeper  of  the  proceedings.  Besides, 
eren  if  we  thooght  the  court  martial  wrong,  we  ought 
not,  in  the  exercise  of  our  discretion,  to  interfere  with 
proceedings  that  took  phMX  three  years  aga] 


CocKBUftK  C.  J.  The  result  of  the  discussion  which 
has  taken  place  on  the  present  application  is  that  I,  for 
my  part,  entertain  no  doubt  that  we  ought  not  to  inter- 
fere. I  say  "  discussion ;"  for,  although  only  one  side  has 
been  heard,  we  haye  all  expressed  our  opinions  during 
the  argument  of  Mr.  lAuh,  in  order  to  elicit  firom  him 
whateyer  could  be  said  on  the  matter,  which  is  one  of 
considerable  importance,  and  on  which  no  one  is  better 
capable  of  throwing  light  than  himself. 

I  quite  agree  that  where  the  cnril  rights  of  a  person 
in  military  service  are  affSected  by  the  judgment  of  a 
military  tribunal,  in  pronouncing  which  the  tribunal 
has  either  acted  without  jurisdiction  or  has  exceeded 
its  jurisdictum,  this  Court  ought  to  interfere  to  protect 
those  dyil  rights :  e.  g.  where  the  rights  of  life,  liberty 
or  property  are  inyolyed,  although  I  do  not  know  whether 
the  latter  case  could  occur.  Here,  howeyer,  there  was 
nodiing  of  the  sort,  and  the  only  matter  inyolyed  was 


(a)  7  Jur.  N.  8. 122. 


(6)  E,  B,iK  828;  5  Jkr.  N.  S.  33a 
(c)  ie.B.66. 
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the  mSiary  status   of  the  applicant — a  thing  which        igOI. 
depends  entirely  on  the  Crown,  seeing  that  every  person        j^  ^ 
who  enters  into  military  sendee  engages  to  be  entirely    ^^^•«*a"* 
at  the  will  and  pleasure  of  the  Sovereign. 

Then  there  is  the  additional  fact  that  these  proceed- 
ings originated  abroad,  in  a  place  the  tribunals  of 
which  are  not  subject  to  our  jurisdiction.  Mr.  Lush, 
indeed,  contends  that  because  the  record  of  the  pro- 
ceedings is  in  this  country  we  have  jurisdiction  over  it. 
Assuming  that  for  a  moment,  yet  when  we  look  at  the 
particDlar  nature  of  the  case  before  us,  we  see  that  the 
miKtary  status  of  the  applicant  alone  is  affected,  and 
consequently,  if  he  had  just  cause  of  exception  to  the 
act  of  the  tribunal  by  which  he  was  sentenced,  he  might 
have  appealed  to  the  Queen  to  reconsider  the  matter 
with  the  advice  of  her  Judge  Advocate. 

For  these  reasons  I  am  of  opinion  that  in  this  case 
we  have  no  jurisdiction  to  grant  a  certiorari ;  besides 
which,  certiorari  being  a  discretionary  writ,  we  most 
certainly  ought  not,  in  the  exercise  of  our  discretion, 
to  grant  it  if  we  had  the  jurisdiction. 

WioHTMAN  J.  I  am  entirely  of  the  same  opinion. 
If  we  grant  this  certiorari,  it  must  be  with  the  view  to 
ultimate  proceedings  being  taken  to  quash  it.  Now, 
independent  of  the  objection  that  we  have  no  power  to 
interfere  by  certiorari  with  a  court  in  India,  I  agree 
with  my  Lord  Chief  Justice  that  whatever  might  be 
the  case  if  the  civil  rights  of  this  party  were  affected, 
nothing  was  affected  in  the  present  instance  beyond  his 
military  status.  It  appears  that,  three  years  ago,  a  court 
martial  took  place,  the  proceedings  of  which  have  been 
approved  by  authority,  and,  in  virtue  of  its  sentence, 
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the  applicuit  inas  dtsmissed  from  the  Qaeen^s  aei 
I  think  the  obierrationa  of  tlie  Court  in  The  M 
qf  Poe  (a)  are  entitled  to  much  consideration,  ^'  li 
writ  were  to  issue  at  all,  we  see  no  Court  or  indiF 
to  whom  it  could  be  addressed  other  than  the 
himself,  who,  actiug  on  the  sentence^  bail  been  pi 
to  dbmiw  the  officer  from  his  service^  Now,  admi 
for  a  moment  that  it  were  possible  to  address  any 
directly  to  his  Sfajesty,  when  it  is  considered  that 
power  is  undoubtedly  inherent  io  the  Crown^  and  i 
have  been  lawfully  executed  e\*en  without  any 
martial^  it  will  at  once  appear  manifest  that  no  pre 
tion  can  lie  in  such  a  c£^e.  For  what  the  King 
power  to  dOj  independently  of  any  inquiry,  he  pi 
may  do^  though  the  inquiry  should  not  be  satiigfa 
to  a  Court  of  law,  or  even  though  the  Court  which 
ducted  it  had  no  le^  jurisdiction  to  inquire^^H 
nothing  but  the  military  status  of  the  applicant  is  afl 
by  the  decision  of  the  court  niaitial,  and  thcrefoi 
the  exercise  of  our  discretion,  wc  ought  not 
thifi  writ. 


I 


CaoMFTON  J*     I  quite  admit  that,  where  therti 
clear  case  for  the  exercise  of  our  discretion,  we  < 
not  to  fetter  our  hands  too  tightly  in  its  exercise, 
then  I  think  the  application  for  our  interference 
to  be  made  within  a  reasonable  time, 

I,  however,  dismiss  these  considerations  on' 
sent  occasion  |  for  I  think  that  here  we  have  no  ] 
at  all  to  interfere^  It  is  argued  that  because  the  r 
of  this  court  martial  is  in  England  we  can  do  so 
to  my  mind  that  makes  no  difference.  We  a 
(a)  bB,^Ad,m\.fm, 


ice  ^ 
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grant  a  certiorari  xmless  we  see  for  what  purpose  the  1861. 
record  is  sought  to  be  brought  before  us ;  and  here  the  in  re 
object  is  only  to  quash  it,  i.  e.  if  it  should  appear  that  skbgh. 

the  Court  abroad  has  exceeded  its  jurisdiction,  and  the 
question  is  the  same  as  if  a  certiorari  had  been  asked 
for  while  the  proceedings  of  the  court  martial  in  India 
vere  going  on.     The  question  therefore  is,  have  we  a 
discretion,  or,  if  we  have,  ought  we  to  exercise  it,  to  send 
a  certiorari  in  every  case  to  colonies,  however  distant, 
when  tribunals  there  are  supposed  to  have  exceeded  their 
jorisdiction  ?      If  so,  it  would  come  to  this,  that  we 
might  issue  a  certiorari  to  the  Privy  Council  to  bring 
before  us  the  record  of  any  tribunal  abroad  which  had 
been  transmitted  to  them.    No  precedent  has  been  sug- 
gested for  any  such  proceeding;  and  it  does  not  appear 
that  thi%  Court  ever  sent  a  certiorari  beyond  seas.    The 
case  is  said  to  be  analogous  to  that  of  habeas  corpus, 
and  this,  perhaps,  is  the  strongest  argument  in  support  of 
the  present  application.     When  a  person  is  improperly 
imprisoned,  as  in  Lieutenant  AllerCa  Case  (a),  we  have  a 
right  to  inquire  into  the  cause  of  the  imprisonment ; 
bat  I  am  far  from  saying  that  a  habeas  corpus  would 
go  in  such  a  case  as  the  present.     In  Re  Anderson  (i), 
which  has  been  referred  to,  application  was  made  for  a 
habeas  corpus  to  Canada,  and  precedents  were  adduced 
ao  expressly  in  point    that,   according  to   the    great 
principle  regulating  these  prerogative  writs,  the  party 
had   a   prima  facie   right   to   have   the   writ   issued. 
Besides,  if  a  habeas  corpus  is  improperly  issued,  it  may 
be  questioned  on  the  return  to  the  writ     We  did  not 
grant  a  rule  to  shew  cause  in  that  case,  because  there 
was  immediate  danger  to  the  party.     For  these  reasons 

(fl)  7  Jut.  N.  S.  234.  {b)  7  Jur,  K  8.  122. 
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1861.  that  case  most  not  be  taken  as  an  authority  that  a 
Ini^  habeas  corpus  will  go  to  a  colony.  The  only  other  case 
Uasberqe.  mentioned  was  the  St  Helena  Case,  Ex  parte  Lees  (a); 
but  there^  after  the  CSourt  had  refused  to  interfere^  a 
writ  of  error  had  been  allowed  by  the  Crown^  and  the 
habeas  corpus  was  afterwards  issued  by  a  Judge  at 
Chambers  merely  as  an  ancillary  step  {b). 

I  therefore  think  that  we  have  no  jurisdiction  in  this 
case^  or  at  least  that,  if  we  have,  we  ought  not,  in  our 
discretion,  to  exercise  it. 

It  is  part  of  our  duty  to  control  inferior  Courts  in 
this  country,  but  I  have  yet  to  learn  that  that  doctrine 
is  applicable  to  Courts  in  the  colonies. 

Blackburn  J.  I  am  of  the  same  opinion.  The 
object  of  the  certiorari  moved  for  is  to  quash  the  pro- 
ceedings of  the  court  martial.  Now,  although  the  actual 
paper  recording  the  judgment  of  the  court  martial  is  in 
this  country,  still  the  question  is,  have  we  power  to 
act  in  this  case,  and  ought  we  to  exercise  it  if  we 
have? 

I  am  not  satisfied  that  this  court  martial  had  not 
complete  jurisdiction.  The  applicant  was  in  the  Queen's 
forces,  subject  to  the  Mutiny  Act.  He  was  attached  to 
the  army  in  India,  and  so  long  as  he  was  there,  he  was 
within  the  jurisdiction  of  the  Commander-in-chief  in 
India,  and  subject  to  martial  law  there;  and  even 
supposing  he  was  not,  still  he  was  subject  to  martial  law 
generally.     I  do  not,  however,  rest  my  judgment  on  this. 

Assuming  that  this  particular  court  martial  had  no 

(a)  RB.fE.8aS;  5  Jur.  N.  S.  333. 

(b)  See  the  note  to  Ex  parte  Lees,  5  Jwr,  N.  8.  335,  and  the  observar 
tion«  of  Crompton  J.  in  Anderson's  Case,  7  Jur,  N,  &  123. 
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jnnadiction  over  the  applicant^  then  comes  the  question,  1861. 
can  this  Court  quash  the  proceedings  of  a  Court  held  in  i^  re 
India  f  No  more  I  think  than  they  could  quash  the 
proceedings  of  a  Court  in  France.  The  Court  of  Queen's 
Bench  in  England  controls  local  tribunals  within 
England^  and  such  of  its  dependencies  as  are  integral 
parts  of  England,  e.  g.,  Bencick-upan^  Tweed,  Sec,  and 
probably  the  Isle  of  Man.  But  there  is  no  authority 
that  it  will  send  a  prohibition  or  a  certiorari  to  the 
colonies  or  to  India;  and  before  we  exercise  such  a 
power  to  control  tribunals  in  those  places  which  are  sup- 
posed to  exceed  their  jurisdiction,  we  should  clearly  see 
oor  own  jurisdiction. 

I  have  said  there  is  no  authority  for  such  a  proceed- 
ing as  this.  The  nearest  is  In  re  Andersofi  {a),  where 
a  habeas  corpus  was  sent  to  Canada.  But  in  that  case 
the  writ  was  granted  because  it  was  necessary  to  act 
immediately,  and  it  could  be  afterwards  quashed  if 
enoneous,  added  to  which  there  were  some  yery  strong 
precedents  in  favour  of  granting  it.  But  that  cannot  be 
taken  as  a  decision  of  this  Court  that  we  have  a  control 
over  all  jurisdictions  beyond  seas  in  countries  subject  to 
the  Britiih  Crown. 

I  therefore  entertain  exceeding  doubt  if  we  could 
grant  this  certiorari  under  any  circumstances  whatever. 
But  if  we  could,  then  comes  the  question  of  discretion ; 
and,  tboking  at  the  length  of  time  which  has  elapsed, 
and  the  futility  of  the  proceeding,  I  think  this  is  not  a 
case  in  which  we  ought  to  exercise  our  discretion  to 
grant  the  writ. 

Eule  refused. 

(a)  7  Jur.  N,  S,  122. 
VOL.    I.  2    F  B.    &   S. 
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The  Local  Government  Act,  1858"  (21  &  22  Vict.  e.  98.),        1861. 

at  the  instance  of  Edmund  SmM,  "  upon  the  gronnd      £x  parte 

Suits. 
that  it  was  nltra  vires  of  the  said  Secretary  of  State  to 

make  the  said  order." 

The  order  was  as  follows : — 

"  Whereas  by  The  Local  Government  Act,  1858,  it  is 
enacted  that  any  pLice  not  having  a  known  or  defined 
boundary  may  petition  one  of  Her  Majesty's  principal 
Secretaries  of  State  to  settle  its  boundaries  for  the  pur- 
poses of  the  said  Act  And  whereas  a  petition  has  been 
presented  to  me,  as  one  of  Her  Majesty's  Principal  Secre- 
taries of  State  as  aforesaid,  from  inhabitant  ratepayers 
of  portions  of  the  townships  of  Todmorden  and  WaUden, 
in  the  county  of  Lancaster,  and  of  portions  of  the  town- 
ships of  Langfield  and  Stan^Id,  in  the  county  of  York, 
praying  me  to  settle  and  fix,  for  the  purposes  of  the 
herdnbefore  recited  Act,  the  boundaries  of  a  District  to 
be  called  '  The  Todmorden  District,'  and  to  include 
portions  of  the  aforesaid  townships  of  Todmorden  and 
Wahden^  Langfield  and  Stansfield.  And  whereas  the 
said  petition  was  duly  signed  by  not  less  than  one-tenth 
of  the  ratepayers  resident  within  the  said  portions  of 
such  townships,  and  likewise  set  forth  the  boundaries 
of  the  District  proposed  to  be  fixed  for  the  purposes  of 
the  said  Act,  as  required  by  the  provisions  of  such  Act. 
And  whereas,  upon  the  receipt  of  the  said  petition,  *I 
directed  inquiry  to  be  made,  under  the  provisions  of 
the  said  Act,  as  to  the  genuineness  of  such  petition,  and 
as  to  the  propriety  of  the  proposed  boundaries,  and  such 
inquiry  has  been  duly  made  by  William  Ranger^  Esq., 
the  inspector  appointed  for  such  purpose,  and  he  has 
'  now  reported  thereon  to  me. 

Now,  therefore,  I,  as  one  of  Her  Majesty's  Principal 
2  r  2 
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1861.        Secretaries  of  State  as  aforesaid,  haying  taken  the  mat- 
£^^^      ters  contained  in  such  petition  into  consideration,  do 
SMiTff.       hereby,  in  pursuance  of  the  powers  rested  in  me  by  The 
Local  Government  Act,  1858,  make  order  as  follows. 

"1.  That  from  and  after  the  date  of  the  present  order 
the  boundaries  hereinafter  set  forth  and  described  shall 
form  and  constitute  the  boundaries  of  the  District  of 
Todmorden  for  the  purposes  of  The  Local  Government 
Act,  1858 ;  and  that  the  parts  included  within  such  boun- 
daries shall  henceforth,  for  the  purposes  of  such  Act,  be 
deemed  to  be  a  place  with  a  known  and  defined  boundary, 
and  may  adopt  the  said  Act  accordingly/'  [The  boun- 
daries were  then  set  forth.] 

''2.  That  James  Stansfield,  Esq.,  solicitor,  of  Todmar- 
den,  be  the  summoning  officer,  and  take  all  sach  steps 
as  may  be  necessary,  under  the  hereinbefore  recited  Act, 
for  convening  a  meeting  of  the  ratepayers  of  the  afore- 
said District  to  decide  as  to  the  adoption  of  The  Local 
Gh)vemment  Act,  1858,  within  the  boundaries  of  such 
District  as  settled  by  this  order.  Given  under  my  hand 
this  15th  day  o{  January  186L 

''Home  Office,  WhUehaU."  "  G.  C.  Lewis.'' 

It  appeared  from  the  affidavits  that  ''  the  District  of 
Todmorden  "  was  a  place  not  having  a  known  or  defined 
boundary  within  sect.  16  of  The  Local  Government  Act, 
1858, 21  &  22  FicL  c.  98. ;  and  that,  in  pursuance  of  that 
section,  a  petition,  signed  by  one  tenth-part  of  the  rate- 
payers resident  within  the  boundaries  proposed  in  the 
petition,  describing  it  as  a  place  not  having  any  known 
or  defined  boundary,  had  been  presented  to  the  Secretary 
of  State  for  the  Home  Department,  praying  him  to 
settle  its  boundary  for  the  purposes  of  The  Local  Gt>vem- 
ment  Act,  1858.     In  compUance  with  that  petition  the 
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Secretary  of  State  directed  inquiry  to  be  made,  by  an        1861. 
inspector  appointed  for  the  purpose^  as  to  the  propriety      £x  parte 
of  the  boundaries  proposed  in  the  petition.     The  in-       ouub. 
spector  reported  to  the  Secretary  of  State  in  favour  of 
the  proposed  boundaries,  subject  to  certain  alterations, 
bjr  which  various  properties  situate  within  the  bound- 
aries proposed  in  the  petition  were  excluded,  and  oer- 
taia  properties  beyond  the  proposed  boundaries  were 
indnded.    A  oom  mill,  in  the  occupation  of  the  appli- 
cant, sitaate  in  fFalsden,  with  the  bam^  stable,  offices 
and  outbuildings,   and  a   close  of  land  and  railway 
therewith  occupied;  also  another  mill  and  thirty-nine 
dwelling  houses,  being  a  village  in  WaUden  ;  and  another 
mill  ntuate  in  another  part  of  the  boundary,  were  not 
included  within  the  boundaries  proposed  in  the  petition, 
and  were  wholly  without  and  beyond  the  limits  of  the 
boondfflries  of  the  place  from  which  the  petition  proceeded 
These  alterations  were  adopted  by  the  Secretary  of  State 
in  his  ordar.     In  pursuance  of  that  order  a  meeting  of 
the  ratepapers  was  duly  convened  and  held  on  the  16th 
February  J  at  which  a  resolution  for  the  adoption  of  The 
Local  Government  Act,  1858,  in  "the  Todmorden  Dis- 
triet^'  was  carried.    The  applicant  was  not  present  at  the 
meeting,  and  made  no  appeal,  under  sect.  17,  against  the 
adoption  of  the  Act.   But,  on  the  7th  March^  he  appealed 
to  the  Secretary  of  State  under  sect.  18,  stating  that  he 
disputed  the  validity  of  the  vote  for  the  adoption  of  the 
Act  in  "  the  Diatrict  of  Todmorden"  on  the  grounds,  first ; 
that  the  boundary,  as  settled  by  the  order  upon  which 
the  vote  proceeded,  induded  a  miU,  buildings,  land,  and 
otiber  rateable  property  in  his  occupation,  situate,  &c. 
none  of  which  were  or  was  comprised  within  the  limits 
or  boundary  from  within  which  the  petition  proceeded^ 


Smith. 


416  TRINITY  TERM, 

1861.  Secondly ;  because  there  had  been  no  petition  for  the 
Ex  parte  adoption  of  the  Act  which  embraced  or  comprised  the 
said  property  in  his  occupation,  and  the  order  had 
been  therefore  made  without  jurisdiction.  In  conse- 
quence of  that  appeal  the  Secretary  of  State  directed 
inquiry  to  be  made  into  the  circumstances  of  the  case  by 
the  inspector.  Such  inquiry  was  made,  and  the  result  re- 
ported to  the  Secretary  of  State,  who  thereupon,  under 
the  provisions  of  the  Act,  by  an  order,  dated  29th  April, 
determined  that  the  appeal  be  dismissed,  and  that  The 
Local  Government  Act,  1858,  should,  after  the  expiration 
of  one  month  from  the  date  thereof,  have  the  force  of  law 
within  the  District  of  Todmarden. 

It  was  stated,  in  the  affidavits  in  opposition  to  the 
rule,  that  the  alterations  suggested  in  the  report  of  the 
inspector,  and  adopted  by  the  Secretary  of  State  in 
his  order,  rendered  the  boundaries  of  the  whole  dis- 
trict more  eligible  and  satisfactory  than  those  originally 
proposed;  and  that  the  petition  to  the  Secretary  of  State 
was  signed  by  about  one-fifth  of  the  ratepayers  residing 
within  the  boundaries  as  settled  by  him. 

Manisty  shewed  cause. — ^The  first  question  is  whether 
the  Secretary  of  State  could  alter  the  boundaries  pro- 
posed in  the  petition. 

By  the  1st  and  2d  paragraphs  of  sect.  16  of  The 
Local  Government  Act,  1858, 21  &  22  Vict.  c.  98.,  "  any 
place  not  having  a  known  or  defined  boundary,''  may 
petition  one  of  the  Principal  Secretaries  of  State  ''to 
settle  its  boundaries  for  the  purposes  of  this  Act."  And 
the  petition  shall  state  the  proposed  boundaries,  and  shall 
be  signed  by  one-tenth  of  the  ratepayers  resident  within 
the  proposed  boimdaries.      By  the  5th  paragraph  the 
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Secretaiy  of  State  "  may  upon  consideration  of  the  mat-  1861. 
ter,  either  dismiss  the  petition  altogether^  or  make  order  Ex  parte 
aato  the  boundaries  of  the  place:  he  may  abo  make  Smitu. 
order  as  to  the  costs  of  the  proceedings  under  this  section 
and  the  parties  by  whom  such  costs  are  to  be  borne.'* 
By  the  6th  paragraph,  ''any  place  the  boundaries  of 
which  have  been  settled  in  pursuance  of  the  foregoing 
proTisions  shsQl  thenceforth,  for  the  purposes  of  this  Act» 
be  deemed  to  be  a  place  with  a  known  and  defined  boun- 
dary, and  may  adopt  this  Act  accordingly/'  The  petition 
with  the  proposed  boundaries  is  only  to  set  the  Secre- 
tary of  State  in  motion :  it  is  a  mere  suggestion  that  the 
place  in  which  the  petitioning  ratepayers  are  resident 
would  be  a  convenient  place  to  be  brought  within  the 
operation  of  the  Act.  Under  the  5th  paragraph  of  sect. 
16  the  Secretary  of  State  may  make  what  order  he  pleases 
"  as  to  the  boundaries  of  the  place  -"  he  may  there- 
fore adopt  the  proposed  boundaries  or  reject  them.  By 
the  6th  paragraph,  after  the  Secretary  of  State  has  made 
an  order,  there  is  to  be  a  meeting  of  the  ratepayers  to 
decide  as  to  the  adoption  of  the  Act.  [Cockburn  C.  J, 
If  the  new  boundary,  adopted  by  the  Secretary  of  State 
npon  the  report  of  the  inspector,  added  a  considerable 
niimber  of  ratepayers  who  were  not  before  within  the 
district,  their  votes  might  turn  the  scale  at  the  meeting 
to  decide  as  to  the  adoption  of  the  Act  Blackburn  J. 
The  number  of  ratepayers  who  signed  the  petition  to 
the  Secretary  of  State  might  not  be  one-tenth  of  the 
ratepayers  in  the  extended  district.  But  the  term  ''  to 
settle  its  boundary'*  seems  to  give  the  Secretary  of  State 
power  to  alter  it.]  It  is  as  objectionable  that  he  should 
diminish,  as  that  he  should  increase,  the  area  of  the 
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1861,       no  ratepayer  who  objected  would  be  brought  under 

jg^^j^      the  operation  of  the  Act.] 

Smith.  Secondly,  the  applicant,  by  resorting  to  sect.  18,  which 

gives  an  appeal  to  any  owner  or  ratepayer  who  disputes 
the  validity  of  the  vote  for  the  adoption  of  the  Act, 
has  waived  all  objections  anterior  to  the  time  of  the 
passing  of  the  resolution  adopting  the  Act.  He  might 
have  availed  himself  of  sect.  17,  which  gives  a  right  to 
petition  the  Secretary  of  State  "  if  any  number,  being 
not  less  than  one-twentieth  of  the  owners  and  ratepayers 
of  such  place  .  .  •  •  are  desirous  that  the  whole  or  any 
part  of  such  place  should  be  excluded  from  the  operation 
of  the  Act" 

Thirdly,  this  application  is  too  late.  By  sect.  20,  when- 
ever any  resolution  adopting  the  Act  has  been  passed,  the 
Act  shall  at  the  expiration  of  two  months  firom  the  date 
thereof;  or,  in  the  event  of  an  appeal,  then  at  such  time 
as  may  be  mentioned  in  the  order  made  on  such  appeal, 
have  the  force  of  law  within  such  place.  In  this  case  the 
order  of  the  Secretary  of  State  dismissing  the  appeal, 
directed  that  The  Local  Government  Act,  1858,  should, 
after  the  expiration  of  one  month  from  the  date  thereof, 
have  the  force  of  law.  By  sect.  81  all  orders  made  by 
the  Secretary  of  State,  "  in  pursuance  of  this  Act,  shall 
be  binding  and  conclusive  in  respect  of  the  matters  to 
which  they  refer.'^  JVeUby^  who  was  with  him,  was  not 
called  upoiL 

Wheeler  Serjt.  and  AspiruiU,  in  support  of  the  rule. 
First,  there  having  been  no  petition  of  the  ratepayers 
resident  in  part  of  the  District  included  in  the  original 
order  of  the  Secretary  of  State,  and  in  respect  whereof 
exemption  is  claimed  from  the  operation  of  the  Act,  that 


Smith. 


XXIV.   VICTORIA.  419 

order  is  void,  and  all  prooeedings  taken  under  it  with        1861. 
respect  to  the  settlement  of  the  boundaries  are  insular      £x  parte 
and  illegal.     This  objection,  though  stated  in  the  appeal 
to  the  Secretary  of  State  was  not  open  to  the  applicant 
on  that  appeaL 

Secondly,  it  is  not  too  late  to  obtain  a  certiorari. 
There  is  no  appeal  against  any  part  of  the  order  of 
the  Secretary  of  State  settling  the  boundary.  The 
appeal  giyen  by  sect.  17  is  against  the  resolution 
adopting  the  Act.  Section  18  only  gives  an  appeal 
where  ^'  the  validity  of  the  vote  for  the  adoption  of  the 
Act"  is  disputed ;  and  applies  to  cases  in  which  there  is 
a  dispute  whether  the  meeting  had  been  duly  summoned* 
or  whether  the  vote  had  been  regularly  taken — ^not  where 
the  objection  is  to  the  order,  which  is  the  authority  for 
holding  the  meeting.  By  sect  20,  indeed,  '*  whenever 
any  resolution  adopting  this  Act  has  passed  in  any 
plaoe/^  the  Act  shall,  after  the  expiration  of  a  certain 
time  ''have  the  force  of  law  within  such  place  :**  but  that 
means  a  place  the  boundary  of  which  has  been  legally 
settled. 

Thirdly,  there  is  no  limitation  of  time  within  which  an 
order  of  the  Secretary  of  State  may  be  questioned  by  cer- 
tiorari The  limitation  in  sect  21,  by  which  "  no  objection 
whatever  in  respect  of  the  matters  mentioned  in  this  sec- 
tion shall  be  admissible  at  any  trial  or  in  any  legal  pro- 
oeedix^  after  the  expiration  of  six  calendar  months  from 
the  date  of  the  constitution  of  the  district,'^  does  not 
apply  to  this  case.  ICocibum  C.  J.  I  have  considerable 
doubt  whether,  on  an  appeal  against  the  vote  for  the 
adoption  of  the  Act,  the  boundary  settled  by  the  Secre- 
tary of  State  may  be  questioned :  any  ratepayer  who 
is  within  that  boundary  would  be  entitled  to  vote  at  the 
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1861.       meeting.   And  then  there  is  no  remedy  except  by  coming 

"— ^TpMte      *®  *^  Conrt     The  vote  for  the  adoption  of  the  Act  is 

Smith.       imobjectionable  so  &r  as  the  boundary  is  concerned^ 

because  it  was  fixed  by  the  order  of  the  Secretary  of 

State.] 

WiOHTHAN  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  It  may  be  that  the  Secretary  of  State 
exceeded  his  power  and  proceeded  irregularly  in  fixing 
the  boundaries  of  this  district  so  as  to  include  property 
not  originally  comprised  within  the  proposed  boundaries ; 
and  he  may^  on  consideration  reyoke,  or  he  may  make 
another  order  varying  the  original  one.  It  may  be  a 
question  whether  he  has  power,  under  sect  16  of  The 
Local  Government  Act,  1858,  21  &  22  Vict.  e.  98.,  to 
make  an  alteration  in  the  boundaries  proposed  in  the 
petition  of  the  ratepayers. 

But,  admitting  that  the  order  was  irregular  in  that 
respect,  there  has  been  a  resolution  of  the  ratepayers  for 
the  adoption  of  the  Act  within  the  District     If  the 
resolution  was  bad  on  the  ground  of  the  mode  in  which 
the  boundary  was  fixed,  that  was  matter  of  appeal  under 
sect.  18  j  but,  if  not,  the  resolution  remains  unappealed 
against.     Sect  20  of  stat  21  &  22  Vict  c.  98.,  which  I 
most  rely  upon,  says  that  the  Act  shall,  ''at  tbe  expiration 
of  two  months  fix)m  the  date  of  the  passing  of  such  resolu- 
tion, or,  in  the  event  of  an  appeal  •  .  .  then  at  such  times 
as  may  be  mentioned  in  the  order  made  on  such  appeal 
....  have  the  force  of  law  within  such  place.''     The 
two  months  mentioned  in  sect.  20  having  been  suffered 
to  elapse,  it  is  now  too  late  to  question  the  regularity 
of  the  vote  for  the  adoption  of  the  Act.     Whatever 
objection  might  have  been  made  at  an  earlier  stage  in 
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the  proceedings,  the  Act  must  now  be  taken  to  have        1861. 

the  force  of  law  within  the  district,  and  we  cannot      ^^  parte 

Smith. 


BiACKBUKN  J.  I  am  of  the  same  opinion.  Sect.  16 
of  stai  21  &  22  Vici.  e.  98.,  seems  to  imply  that  it  is 
mcombent  on  the  petitioners  to  point  out  what  thej 
intend  to  be  the  proposed  boundaries  of  the  place ;  but 
the  Secretary  of  State  is  to  "  settle  its  boundaries/' 
and  therefore  he  must  have  some  power  to  alter  the 
boimdaries  as  proposed.  Also  it  is  said  that  he  may 
^'make  an  order  as  to  the  boimdaries  of  the  place-/' 
that  again  looks  as  if  he  had  a  power  to  make  some 
alteration  in  them.  In  this  case  the  objection  is  that 
he  has  altered  them  by  including  a  portion  of  the 
neighbourhood  which  was  not  included  by  the  boundaries 
aa  proposed  in  the  petition.  I  am  not  convinced  whether 
lie  bas  or  has  not  power  to  do  that. 

But,  assuming  that  my  brother  fVIteeler  is  well  founded 
in  his  argument  that  the  Secretary  of  State  exceeded 
his  authority,  the  applicant  is  out  of  time  in  making  this 
application.  By  the  sixth  paragraph  of  sect  16,  ^'  any 
place  the  boundaries  of  which  have  been  settled  in 
pursuance  of  the  foregoing  provisions  shall  thenceforth, 
finr  the  purposes  of  this  Act,  be  deemed  to  be  a  place 
with  a  known  and  defined  boundary,  and  may  adopt 
this  Act  accordingly."  Therefore,  whilst  the  order  stood, 
whether  it  was  an  order  capable  of  being  impeached  or 
not,  the  Todmorden  District  was  a  place  with  boundaries 
de  &cto ;  and,  no  certiorari  being  applied  for  to  remove 
that  order,  the  ratepayers  might  proceed  to  adopt  the 
Act  within  the  District  Then  follow  the  sections 
giving  a  power  of  appeal  against  the  resolution  for 
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the  adoption  of  the  Act,  and  sect.  20  fixes  the  tii 
at  the  expiratioD    of  which  the  Act  shall  have  l 
force  of  law   within  the  District.     In   this   case   i 
two    months   from    the   date  of    the  passing   of  i 
resolution  having  elapsed,  and  the  date  mentioned 
the  ordCT  dismissing  the  appeal  having  also  paai 
and  the  Act  therefore  having  the  force  of  law  wit 
the  District ;  a  certiorari  is  applied  for,  attacking 
order  of  the  Secretary  of  State  under  which  this  ' 
become  a  place  with  a  defined  boundary,  and  for 
other  purpose  except  to  get  rid  of  the  resolution 
the  adoption  of  the  act,  which,  by  lapse  of  time, 
acquired  the  force  of  law.     It  may  be  that  the  ori^ 
order   might   have   been   removed   by  certiorari   i 
quashed  before  the  resolution  for  the'  adoption  of 
Act  acquired  the  force  of  law.     But  it  is  too  late 
attack  the  foundation  of  the  proceedings  after  the 
has  acquired  the  force  of  law  within  the  District. 

CocKBURN  C.  J.  I  entertain  serions  doubts  whetl 
under  sect  16  of  stat.  21  &  22  VicL  c.  98.,  it  is  o 
petent  for  the  Secretary  of  State,  on  a  petitioa  of  r 
payers  to  settle  the  boundaries  of  a  District  for 
puriwaes  of  the  Act,  to  extend  the  area  of  the  DisI 
beyond  the  limits  proposed  by  the  petitionere.  1 
however  unnecessary  to  give  our  judgment  upon  i 
point.  I  only  desire  tJiat  it  may  not  be  impUed  f 
the  judgment  of  the  Court,  on  this  rale,  that  we  | 
uounce  any  decision  on  that  point. 

Upon  the  other  question  my  miiid  is  not  thorou( 
satisfied  on  two  points  j  namely  whether  the  aectioB 
«tat.  21  &  23  Vict.  c.  98.,  giving  an  appeal  against 
adoption  of  the  Act,   are  applicable  ;  or   whether 


Smith. 


XXIV.  VICTORIA.  423 

resolution  for  the  adoption  of  the  Act  is  final  and  con-  1861.  . 
dufflTe,  after  the  time  mentioned  in  sect.  20,  unless  the  Ex  parte 
boundaries  have  been  properly  settled.  I  think  it  is 
open  to  considerable  doubt  whether,  when  the  Secretary 
of  State  has  exceeded  his  power,  in  settling  the  bound- 
aries of  this  District,  as  must  be  assumed  for  the  pur- 
pose of  the  present  argument  he  has  done,  every  thing 
nrhich  has  taken  place  subsequently  is  not  invalidated 
But  I  do  not  wish  that  my  doubts  should  have  any 
effect  in  ddaying  the  decision  of  this  case,  by  taking 
time  for  consideration,  or  by  hearing  further  argument. 

Bule  discharged. 
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Wmt^  had 
4md  nmwd. 


Holland  against  Russeix. 

J^  as  agpttt  far  $.  ft>reign  owugt,  ent€n?d  iDto  a  policy  of  inattraoce 
a  ship  in  t£e  nvvml  fonxi.  At  the  time  of  t^ffectiiig  the  mstirmec^  A.  ^ 
in  poaseaaoQ  of  a  letter  frgsa  the  captain,  iaforoiing  Mm  tJiat  the  ^^ 
bad  r«eiir*d  injuzy,  wliich  fart  he,  irithout  fraud  aleiit  intention 
deceive,  omitted  to  dJacloee  to  tlie  uadftrwritere.  The  ship  wm  U 
aud  A,  oQo  of  the  miderwriters»  paid  to  A.  Im  amotint  of  the  inaTiriii 
but,  haTing  »iib9oqu(?ntlj  l>&eome  acquaiuted  with  the  above  ciisei 
stance,  brought  ao  aclion  for  mouoy  had  and  remved  agaiiist  hiBD 
r**ioviir  ft  bact  A.,  before  he  ^oa  aware  of  B*s^  intentioii  to  di^jjutc 
poliry^  and  acting  boni  fid^  tbroughout,  transmit  ted  lo  bis  Diindpfll 
TOonej  he  had  reCEtYed  from  the  varioua  underBTitere  ;  with  tne  except 
of  a  eeirtaia  amomit  for  which  he  bad  allowed  the  prindpal  credit  i 
settled  account^  and  of  another  which,  ^ith  the  authority  of  the  pi 
dpai  he  had  expended  in  a  Huit  brought  by  bim  ou  behau  of  the  pi 
Cipal  aff^iin&t  C^  anotber  underwrite  ou  the  policy:  held, 

1.  (In  awopdance  with  the  dedaiou  tn  Emsdl  T,  ThomUm,  *  B.  4 
788,  affirmed  on  error,  6  Id.  140),  that>  in  consequenc^  of  the  coneeatei 
trtmk  the  imderwriteM  of  the  fact  irtated  in  ibe  captain^i  letter,  tlie  po 
wae  Toidable  at  the  ele<?tion  of  the  uuderwrittarsv 

2.  That  J.  being  only  an  a^iit,  of  whieb  B.  was  aww*,  and  havi 
without  notice  of  J?/a  intention  to  repudiate  the  coutraeit  P*wl  < 
to  his  principal  the  amount  receit^od  irom  the  underwriter^  £,  wie 
entidm  to  recoTer  back  from  A.  Mt  Mwunt  of  the  insnrance, 

3.  That  there  was  no  differene©  in  this  peFpect  between  the  me 
actually  paid  over  bv  jC  to  his  principal,  aad  the  moneys  which 
either  been  allowed  in  account  between  tJiem  or  expended  m  the 
a^nat  C 

4.  QtetiPTv,  whether  B.  would  bare  been  entitled  to  ?©©ot^,  if  li6 
not  known  that  A.  was  acting  merely  aa  agent  f 

T^HIS  Tvns  an  action  for  money  paid^  money  liad  j 
receiTedj  and  on  accounts  stated. 
Pica,  never  indebted. 
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At  the  trials  before  Cockbum  C.  J.^  at  the  London        1B61. 
Sittings  after  Hilary  Term,  1861,  it  appeared  that  the      Hollamd 
action  iras  brought  under  the  following  eircumstancea.      Russblu 
The  plaintiff  was  an  underwriter  at  Lloyds,  and  the 
defendant  a  ship  and  insurance  broker,  carrying  on 
business  in  London.     On  the  19th  January,  1857,  the 
defendant,  acting  as  agent  for  the  owners  of  a  steam 
ship  called  ''  The  Bu^adingen**  who  were  resident  in  the 
duchy  of  Oldenburgh,  effected  a  policy  of  insurance  on 
the  ship,  from  the  21st  January  1857  to  20th  January 
1858;  which  policy  was  underwritten  by  the  plaintiff 
for  200/.  also  by  a  person  of   the  name  of  Thornton 
for  3000/.,  and  some  others.    The  policy  was  in  the 
usual  form,  and  stated  the  insurance  to  be  entered  into 
by  the  defendant  "  as  well  in  his  own  name,  as  for  and 
in  the  name  and  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  doth,  may,  or  shall  appertain, 
in  part  or  in  all;"  the  value  being  fixed  at  11,000/., 
namely,  7000/.  on  the  hull  and  materials,  and  4000/.  on 
the  machinery.     The  insurance  was  effected  by  the 
defendant  through  the   agency  of  Messrs.  Hodges  ^ 
Johnson,  insurance  broker?,  the  latter  of  whom  was  a 
member  of  Lloyds.    At  the  time  of  the  insurance  the 
ship  was  abroad  under  a  policy  from  the  20th  January 
1856  to  20th  January  1857,  and,  a  few  days  previous 
to  the  execution  of  the  present  policy,  the  defendant 
received  a  letter  from  the  captain  dated  6th  January 
1857,  from  Carthagena  in  Spain,  stating  that  on  the 
2d   of  that   month   she   had    gone    aground   in  the 
bay  of  Abneria,  when  she  sprang  a  serious  leak,  and 
had  reached  Carthegena  in  a  sinking  state,   at  which 
place  she  was  then  undergoing  repair.      This  infor- 
mation   the   defendant   sent   to  Lloyds,  where   entry 
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waa  made  of  it  in  the  book^  and  the  plaintiff  be- 
came aware  of  the  fact;  but  at  the  time  of  effecting 
the  policy  lie  did  not  know  that  the  defendant  had  re- 
ceived such  a  letter  from  the  captain  ;  for  the  defendattt 
having  been  induced  to  believe  that  the  statements  ia 
the  letter  were  exaggerated,  and  knowing  that  the  ship 
would  be  repaired  under  the  previous  insurance,  did  not 
think  it  necessary  to  communicate  them  to  the  under- 
writers. The  ship  was  totally  lost  in  October  1857,  and 
in  December  of  that  year  the  amount  for  which  the 
plaintiff  had  underwritteu  the  policy  was  paid  by  him  to 
the  defendant.  Thornionj  however,  who  had  also  under- 
written tlie  policy,  refused  to  pay  his  share  of  the  loss, 
and  an  action  was  brought  against  him  by  the  present 
defendant;  in  the  course  of  which  the  circumstance 
of  the  receipt  of  the  captain's  letter  having  come  to 
lightj  the  defendant  in  that  action  succeeded,  on  the 
ground  that  the  policy  was  void,  a  material  fact 
having  been  concealed  from  the  insurers  by  the  as- 
sured. See  Eusiell  v.  Thornton,  ^  H.  ^  N.  TSS^ 
affirmed  in  the  Exchequer  Chamberj  6  Id.  140<  The 
proceedings  in  Russell  v.  Thornton  having  given  pub 
licity  to  the  fact  that  that  letter  had  been  received  bj 
the  defendant  before  the  policy  was  executed,  the  pre 
sent  plaintiff  made  application  to  him  to  bave  tbi 
amount  which  he  had  paid  on  the  policy  returned 
With  this  the  defendant  refused  to  comply,  and  thi 
action  was  accordingly  brought.  Before  it  was  com 
menced,  and  before  he  had  received  any  notice  from  th 
plaintiff*  of  his  claim  to  be  repaid,  the  defendant  ba 
transmitted  to  his  principals  the  whole  of  the  monej 
amounting  in  all  to  8000/.,  which  he  had  receiv€?d  froi 
the  various  underwriters  on  this  policy,  with  the  excel 
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tion  of  two  sums  of  607/.  Ss.  lOd.  and  608/.  10#.  1 W.        igei. 
The  first  of  these  he  accounted  for  with  his  principals      hollahd" 
thus:  he  had  a  claim  against  them  for  disbursements      ^  ^* 
and  commission^  and  in  his  account  delivered  at  the  end 
of  the  year  he  entered  that  sum  of  607/.  3s.l0d.  to 
their  credit^  and  struck  the  balance,  which  proved  in 
tbeir  &vour,  and  credited  them  with  that  balance  in 
the  next  year's  account,  both  of  which  accounts  were 
accepted  and  ratified  by  the  principals.    The  latter  sum 
he  had,  by  the  authority  of  his  principals,  applied  towards 
the  payment  of  the  expences  of  the  action  of  Russell  v. 
Thornton,  which  amounted  to  nearly  1000/. 

The  Lord  Chief  Justice  left  to  the  jury  to  say  whether 
the  omission  by  the  defendant  to  communicate  the  con- 
tents of  the  captain's  letter  to  the  underwriters  was 
done  with  a  fraudulent  intention  to  deceive.  The  jury 
havisg  found  in  the  negative,  a  verdict  was  entered  for 
the  defendant;  with  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  for  himself  for  200/.,  or  such  other 
mm  as  the  Court  should  direct,  if  the  Court  should  be 
of  opinion  that,  upon  the  facts  proved,  he  was  entitled 
to  recover  back  the  sum  paid  by  him  to  the  defendant 
in  ignorance  of  the  letter;  the  Court  having  power  to 
draw  inferences  of  fact. 

Booin,  in  Easier  Term  1861,  obtained  a  rule  accord- 
ingly. 

This  rale  was  argued  during  the  Term,  on  the  30th 
May:  before  Cochbum  C.  J.,  and  Wightman  and  Black- 
ham  3  J. 

Lush  and  Watkin   Williams  shewed  cause. — If  this 
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action  had  been  brought  against  the  owners  of  the 
ship,  the  plaintifi'  would  have  been  entitled  to  recover 
back  this  money  as  paid  under  a  mistake  of  fact ;  foi 
Russell  Y.  Thornton  {a)  has  decided  that  the  non-com - 
mnnication  of  the  captain's  letter  to  the  underwriters 
was  an  act  vitiating  the  policy.  But  the  defendant 
was  only  an  agent  acting  for  the  ownera  of  the  ship 
and  the  rnle  of  law  dcducible  from  the  cases  is  that 
where  an  agent  who  has  received  money  for  his  principal 
pays  it  over  to  the  principal,  bona  fide  and  withoui 
notice  to  the  contrary  from  the  party  paying,  the  ageni 
is  not  liable  to  refund  if  it  turns  out  to  have  been  paic 
through  mistake  of  fact,  but  the  party  seeking  to  recovei 
it  back  must  sue  the  principal ;  Buller  v.  Ilariison  (S) 
Cox  Y*  Pi^entice  (c),  Murrat/  v.  *  Mann  (d).  Bone  v 
Ekkss  (e).  And  the  same  rule  holds  althougli  the  agen 
has  not  actually  paid  the  money  to  the  principal, — it  i 
enough  if  the  agent  has  altered  his  position,  on  th 
faith  of  being  allowed  credit  for  the  money;  Ski^rin 
v*  Greenwood  (/).  Here  the  agent  lias  actually  traoi 
initted  to  the  principal  part  of  the  money ;  some  moi 
has  been  allowed  in  account  between  them  ;  and  th 
residue  has,  with  the  consent  of  the  principal,  bee 
appropriated  by  the  agent  in  part  liquidation  of  a  del 
incurred  by  the  agent  in  bringing  an  action  for  tl 
principal.  It  makes  no  difference  whether  the  plaint 
knew  that  the  defendant  was  an  agent  or  not  j  but 
that   poiut  is    material^   the   evidence   shews   that    1 


(a)  4  iJ.  #  A"  788;  affimiKi  on  error,  C  Id,  140, 
{h)  Cmirp.  565.  {c)  S  Man.  ^  S.  344, 

(d)  2  Exch.  538,  (*)  6  ZT,  ^  N.  925. 

CO  4  iJ.  ^  C  281. 


XXIV.   VICTORIA.  429 

did  know  it.   All  this  is  in  accordance  with  the  principle        1861. 
hid  down  by  Lord  Mansfield  in  Mones  v.  Macferhm  {a\      Holland"" 
that  the  action  for  money  had  and  received  "lies  only      rumbll. 
for  money  which,  ex  aequo  et  bono,  the  defendant  ought 
to  refund." 

BomU  and  JBonyman,  in  support  of  the  rule. — The 
first  answer  to  the  general  argument  of  the  other  side 
is,  that  the  defendant  cannot  be  looked  upon  as  a  mere 
agent    He  was  a  principal,  or  at  least  may  be  treated 
as  such:  for  he  employed  brokers  tis  effect  this  policy, 
it  was  effected  in  his  name,  the  moneys  due  on  the  policy 
wei€  paid  to  him,  and  he  brought  an  action  in  his  own 
name  against  one  of  the  underwriters  who  refused  to 
pay.  The  second  answer  is  that  the  rule  of  law  respecting 
the  liability  of  agents,  as  stated  by  the  other  side,  does 
not  apply  where  the  agent  was  the  person  who  knew 
the  fact  the  suppression  of  which  vitiated  the  policy ; 
Snowdon  v.  Davis  (J),    Gates  v.  Hudson  (c)    Parker  v. 
The  Bristol  Railway   Company  (d) :    and  it  makes  no 
difference  that  the  suppression  was  not  with  fraudulent 
intent  on  his  part.     In  Carter  v.  Boehm  (e)  Lord  Mans- 
fM  says,  p.  1909,  "  The  special  facts,  upon  which  the 
contingent  chance  is  to  be  computed,  lie  most  commonly 
in  the  knowledge  of  the  insured  only :  the  underwriter 
trusts  to  his  representation,  and  proceeds  upon  confi- 
dence that  he  does  not  keep  back  any  circumstance  in 
his  knowledge,  to  mislead  the  underwriter  into  a  belief 
that  the  circumstance  does  not  exist,  and  to  induce  him 
to  estimate  the  risk,  as  if  it  did  not  exist.     The  keeping 

(tf)  2  Burr,  1005.  1012.  (6)  1  Taunt.  359. 

{c)  6  £rcA.  340.  (rf)  6  Exch,  702. 

(«)  3  Butt,  1905. 
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back  such  circumstance  is  sl  fraud,  and  therefore  the 
policy  is  void.^^     Every  man  must  be  supposed  to  know 
the  law;    Bilbie  v.  Lumley{a).      Where  an  auctioneer 
pays  over  to  his  principal  the  deposit  money  received 
from  a  purchaser,  the  purchaser  may  sue  the  auctioneer 
to  recover  it  back,  if  a  good  title  cannot  be  made; 
Edwards  v.  Hodding  {b\  Gray  v.  Gutteridge  (c).    [Black- 
bum  J.     There  the  auctioneer  paid  over  money  which 
he  had  no  right  to  pay  over.     He  was  a  stakeholder, 
and  shoidd  have  held  the  money  until  his  agency  was 
determined,  whereas  he  took  upon  himself  to  determine 
it  prematurely.   Wightman  J.  Those  cases  do  not  apply.] 
At    least   the    plaintiff  is   entitled    to    recover   the 
sums    not    actually  paid    over  by    the    defendant   to 
the   principal.      Buller  v.    Harrison  (rf),     and    Cox  v. 
Prentice  (e),    which  are    relied    on   by  the   other   side, 
shew  this;  and  Sweeting  v.  Pearce{f)  is  to  the  same 
effect.     Skyring  v.  Greenwdod  {g)  is  inconsistent  with 
the  subsequent  case  of  Dails  v.  Lloyd  (A).    \^Blackbum  J. 
referred  to  Livingstone  v.  fVhiting  (0.]      In    Story  on 
Agency,  §  300,  the  law  is  thus  laid  down.  ''  The  liability 
of  agents  to  third  persons,  on  contracts,  may  also  arise 
from  acts  done,  or  refused  to  be  done,  by  such  agents. 
Thus,  for  example,  if  a  party,  who  has  paid  money  to  an 
agent  for  the  use  of  his  principal,  becomes  entitled  to 
recall  it,  he  may,  upon  notice  to  the  agent,  recall  it, 
provided  the  agent  has  not  paid  it  over  to  his  principal, 
and  also  provided  no  change  has  taken  place  in  the 


(a)  2  Eajft,  469. 
(c)  3  Car.  #  P.  40. 
(e)  3  Mau.  ^'  8.  344. 
(^)  ^tB.i-a  281. 


(i)  15  Q.  B,  722. 


(A)  5  Taunt,  816. 
(rf)  Cowp.  665. 
(/)  7  a  B.  N,  S,  449. 
(A)  12  Q.  B.  631. 
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situation  of  the  agent  since  the  payment  to  him^  before        1861. 

such  notice.     The  mere  fact,  that  the  agent  has  passed      hollakd 

such  money  in  account  with  his  principal,  or  that  he      russcll. 

lias  made  a  rest  in  his  accounts,  without  any  new  credit 

being  given  to  the  principal,  will  not  of  itself  be  sufficient 

to  entitle  the  agent  to  retain  the  money,  when  the  party 

entitled  to  recall  it,  demands  it    But  if  a  new  credit  has 

been  given  to  the  principal  since  the  payment,  or  if  bills 

bave  been  accepted,  or  if  advances  have  been  made,  on 

the  footing  of  it,  the  payment  cannot  be  recalled/' 

Cur.  adv,  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Coc&BUBN  C.  J.     This  is  an  action  brought  against 

the  defendant,  in  whose  name  an  insurance  had  been 

effected  on  a  foreign  vessel,  called  The  Butjadingen,  to 

recover  back  a  sum  of  money  paid  by  the  plaintiff  as  one 

of  the  insurers,  in  ignorance  of  a  certain  fact  the  effect 

of  which  had  been  to  make  the  insurance  voidable, 

namely  the  omission  of  the  defendant  to  communicate 

at  the  time  of  procuring  the  policy,  (which  was  a  time 

policy),  information  he  had  received  that  the  vessel  had 

got  on  shore  and  had  sustained  material  damage.     It 

was  admitted  on  the  part  of  the   defendant    that   all 

question  as  to  the  validity  of  the  policy  was  concluded 

by  the  decision  of  the  Court  of  Exchequer  in  the  case  of 

Russelly.  Thornton  (a),  and  that,  if  the  insurance  had  been 

eflected  by  the  defendant  as  principal,  the  amount  paid  by 

the  plaintiff  would  have  been  recoverable  back  from  him 

in  this  action*     The  defence  rested  on  the  fact  that  the 

defendant,  in  effecting  the  insurance  in  the  name  of  him- 

(fl)  4B.4'N.  788;  aflftrmed  on  error,  6  Id,  140. 
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self  and  those  whom  it  might  conceni,  had  in  reality 
acted  oiJy  as  the  agent  of  the  forei^  owners,  not  being 
himself  interested  in  the  ship,  and  that^  having  received 
the  payments  on  tlie  insurance  as  their  agent,  he  had 
either  transmitted  the  amount  or  expended  it  by  their 
direction,  or  had  given  them  credit  for  it  in  an  account 
finally  settled  between  liim  and  them,  prior  to  any  notice 
of  objection  by  the  plaintiff  to  his  parting  with  the 
money. 

It  appeared  that  the  defendant,  having  received  on 
the  policy,  which  was  effected  for  lljOOO/.j  sums  amount- 
ing to  8000^*,  bad  transmitted  that  amount  to  his  prin- 
cipals; minus  two  sums,  one  of  607LBsAOd*j  and  the 
other  of  608/.  10*.  llrf*  The  former  of  these  two  sums  lie 
had  allowed  in  account  with  his  prineipals  in  respect  of 
a  claim  of  his  own  against  them  for  disbiirseraents  and 
commission ;  the  latter  he  had  retained  by  their  authority, 
to  defray  the  expenses  of  the  suit  against  Thornton  for 
the  amount  uiuder written  for  on  the  policy  by  the  latter- 

XJnder  these  circumstances  it  was  contended  that 
the  case  came  witliin  the  principle  that  an  agent 
having  received  money  on  account  of  his  principal 
and  paid  it  over  to  the  principal  without  notice 
to  the  contrary,  is  absolved  from  responsibility  to 
the  party  &om  whom  he  received  it ;  and  that  the 
defendant,  having  received  the  money  as  a^ent  and 
paid  it  to,  or  tJn  account  of  his  principals,  or  allow  eel 
it  conclusively  in  account  with  them,  without  any  noticf 
of  re  vocation  J  could  not  be  called  upon  to  refund  •  Tc 
this  it  was  answered  on  the  part  of  the  plaintiff  that 
the  policy  having  been  effected  in  the  name  of  the  de 
fendant,  the  payment  must  l^e  taken  to  ha\x  been  madi 
to  him  as  principal.     With  reference  to   this  point,  w 
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are  of  opinion  that  the  plaintiff  fails  upon  the  facts.        1861. 
Not  only  is  it  clear  that  the  defendant  was  acting  solely      Holland 
as  agent,  but  (the  Court  haying  power  to  draw  infer-      rusmll. 
enoes  of  fact)  we  are  of  opinion  that  the  plaintiff  was 
aware  that  the  defendant  was  acting  as  agent  for  the 
foreign  owners^  and  as  such,  made  to  him  the  payment 
of  the  money  he  now  seeks  to  recover  back.    It  is, 
therefore,  unnecessary  to  consider  the  proposition  con- 
tended for  on  behalf  of  the  defendant,  that  tbe  mere 
&ct  of  the  defendant  having  been  an  agent  would  have 
been  sufficient  to  raise  this  defence,  even  if  the  plaintiff 
had  not  known  him  to  be  such  at  the  time  the  payment 
▼as  made. 

Secondly,  it  was  contended  for  the  plaintiff  that, 
although  the  jury  have  negatived  any  intentional  fraud 
on  the  part  of  the  defendant,  yet  as  the  suppression  of  a 
material  fjEict  whereby  the  policy  became  vitiated  was 
throughout  known  to  the  defendant,  the  receipt  of  the 
money  and  the  transmission  of  it  to  his  principals 
could  not  be  held  to  be  other  than  a  fraud  in  law,  and 
that  the  defendant  must  be  considered  as  in  the  same 
position  as  though  he  had  received  notice  not  to  pay 
o?er  the  money  on  the  ground  that  the  policy  had  been 
found  to  be  open  to  the  exception  now  taken.  To  this 
contention  we  think  a  sufficient  answer  is  afforded  by  the 
combbed  facts,  first,  that  the  proceedings  of  the  defendant 
were  throughout  bonft  fide — he  having  been  led  to  believe 
Aat  the  representation  of  the  master  as  to  the  damage 
the  ship  had  sustained  was  exaggerated,  and  also  that, 
as  the  damage  would  be  made  good  under  a  prior  in- 
surance, its  existence  need  not  be  communicated  on  the 
proposal  for  the  new  policy;  and,  secondly,  that  the 
effect  of  the  concealment  complained  of  was  not  to 
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make  the  poliej-  toiiI,  bat  Toid^ble  only-  Under  Aesc 
cifcmnstatices  the  defendant^  re<^iviiig  the  money  for 
his  prmdpaU,  not  onij  without  any  notice  that  excep- 
ticm  would  he  taken  to  the  policy,  bnt,  further,  with  a 
full  belief  that  nome  would  he  taken,  did  no  more  than 
discharge  his  duty  in  handing  over  the  money.  We  see 
no  reason,  therefore,  to  exclude  him  from  the  benefit  ol 
the  rule  that  an  ageut  receiving  money  on  account  oi 
hia  principal  and  paying  it  orer  to  the  principal,  without 
notice  to  the  contrary,  is  protected  against  any  claini 
wkich  the  party  from  whom  it  was  receired  would  have 
had  if  the  money  had  still  remained  in  hi^  bands*  Whti 
money  so  paid  to  an  agent  has  once  been  bona  Mi 
parted  with,  without  notice,  the  liability  of  the  ageni 
ceases,  and  the  claim  of  the  party  paying  it  can  be  en 
forced  only  against  the  principal  to  whom  the  money  ha 
been  handed  over- 

The  arguments  we  bare  thus  far  been  considering  haT^ 
reference  to  the  entire  amount  received  by  the  defendani 
But,  it  w  as  further  contended  on  behalf  of  the  plaint il 
thatj  even  if  the  foregoing  rule  should  be  held  to  protec 
the  defendant  as  to  the  amount  which  he  had  actuall 
transmitted  to  his  principals,  the  two  sums  of  607/.  3i.  lOi 
and  608Z.  IQs,  I  Irf,— the  first  of  which  he  had  retained  i 
satisfy  his  own  claim  on  his  principals^  the  second  t 
meet  the  eatpencea  of  the  action  against  Thovjiton — stoc 
on  a  different  footing,  and  that,  as  to  these  sums,  tl 
defendant,  not  baring  actually  parted  with  thenij  wi 
still  liable  to  the  plaintiff. 

As  to  the  first  of  these  sums  we  were  pressed  o 
the  argument  with  the  authority  of  the  cases  of  Bull 
V,  Harruon{a),  and  Cox  v.  Prmttc€{b),  in  which  it  wi 
{a)  Cm^p.  560.  {b)  3  Man.  ^  S.  3M. 
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kdd  that  an  i^ent  having  merely  carried  money  received        1861. 

by  him  to  the  credit  of  the  principal  in  a  dehtor  and      Holland"" 

creditor  account,  although  he   had    transmitted   such      bubsbu^ 

aoooimt  to  the  principal,  still  remained  liable  to  the 

party  by  whom  the  money  had  been  paid  and  who  on 

sofiSdent  cause  demanded  its  repayment.      While  we 

faUy  recognise  the  authority  of  these  cases,  we  are  of 

opinion  that  the  present  case  stands  on  a  different  foot* 

ing.    In  those  cases,  the  account  being  still  open  be- 

tveen  the  parties,  the  position  of  the  agent  was  not 

prejudiced  by  having  to  refund  the  money.     In  the 

present  case  the  defendant,  having  a  claim  against  his 

principals,  transmits  to  them  an  account  made  up  to 

the  end  of  the  year,  in  which  giving  them  credit  for 

the  amount  received  on  this  policy,  he  debits  them  with 

the  amount  of  his  claim,  and  strikes  a  balance  which 

proves  to  be  in  their  favour.     With  this  balance  he 

credits  them  in  a  further  account  for  the  ensidng  year, 

which  account  was  afterwards  transmitted  to  them  in 

due  course.     Both  accounts  were  adopted  and  agreed 

to  by  the  principals.  The  account  thus  became  a  settled 

acoomit  between  the  parties;  and  the  transaction  is  in 

effect  the  same  as  though  the  agent  had  paid  over  the 

whole  amount  to  the  principals  and  had  received  back 

the  amount  of  his  claim.     He  cannot,  any  more  than 

he  could  in  the  case  lastly  put,  call  upon  the  principals 

to  pay  over  again ;  and  he  ought,  therefore,  to  be  equally 

held  free  from  liability  to  the  opposite  party. 

The  question  as  to  the  sum  of  608/.  10s,  lid,  expended  in 
the  prosecution  of  the  action  against  Thornton  appears  to 
lis  &ee  from  difficulty.  Tlus  sum,  which  it  may  be  assumed 
would  otherwise  have  been  transmitted  to  the  principals, 
was  by  their  assent  and  desire  retained  for  the  purpose 
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IS^l.        of  its  being  applied  to  the  carrying  on  of  a  suit  bona 

Hf^T^TT  ~  ^^  insnmteil  and  prosecuted  on  their  behalf.     Thia 

Wit»M%jL.      expenJirare,  baiiiig  b^n  made  by  the  direction  oi  the 

priinripil^  k^  tticflvfae,  equiralent  to  a  payment  actoaUy 

s^it  m  tkcat  y  and  the  defendant  must  be  considered  in 

tfe  flnie  pastkm  as  though  he  had  handed  OTcr  the 


Qn^  TtBl||«^  m  iMci  thrcmgbo^  on  the  ai^nmptioii, 
a»  fiZy  vsRiK&ed  hr  tfe  nndin^  of  the  jury  and  the 
€.riki«.  tktf  1^^^  actai  an  along  bona  fide, 
mi  wri^ijcs  kn3v  ledfe  «d  any  ob^eccicai  cai  the  part  of 
1^  pHTT;r5  lo  hii  I»i':=^  n^  tfe  ''O**^  ^  ^^  on 
«f  laa  pmcquk.  ArthnsA  tic  ^^^endant 
'  cf  ^riuJiciif^:^  the  i^^^nnation 
be  had  leceircd  as  to  the  &ss^  «£  the  dup,  the  jury 
kaTe  foond  that  he  did  bo  wx^ities  wokt  intenticm  of 
6mnd ;  nor  was  any  objection  pm  fomd  by  the  in- 
snrer^  who  had  paid  on  the  pciikr  t3  alter  the  trial 
of  the  action  of  EummcU  t.  TAanstm  {m\  in  which  the 
groocd  of  exoeption  was  for  the  ^rst  time  disclosed. 
The  appropri^ion  of  the  money  had  in  the  meantime 
been  made  by  the  defendant  withotit  knowledge  of 
the  ground  of  exc^tionj  or  that  the  policy  was  liable 
to  be  aroided,  still  less  that  the  plain  dS'  would  seek 
to  repudiate  the  contract. 

Under  these  dreumstancea  we  mfb  of  opioion  that 
the  defendant  cannot  be  calkd  upon  to  refund^  and 
consequently  that  this  rule  must  be  discharged. 

Role  discharged. 

(a)  4H,f  y.  788;  aiBoncd  on  eaor,  6  Id.  140. 
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Mellors  against  Shaw  and  Unwin.  Friday 

^^  June  2l8t. 

Dedwation  stated  that  defendants  were  owners  of  a  coal  mine,  and    %m   ^      ^ 
jdaintiff  ¥18  employed  by  defendants  as  a  collier  in  the  mine,  and  in  the   '"«*«*^  «»» 
emme  of  his  employment  it  was  necessary  for  him  to  descend  and   ^?*^*?.^  *        ^ 
Mcend  through  a  shaft  constructed  by  defendants;  that  by  the  negli-   -^«^yy«w^«o/ 
gence  of  defendants  the  shaft  was  constructed  unsafely,  and  was,  by   ^^^^* 
nwonof  not  being  sufficiently  lined  or  cased,  in  an  unsafe  condition,     /  •  ?J2iA77 
which  defendants  well  knew:  and  by  reason  of  the  premises,  and  also   ^'S^Pylf^  i^' 
by  reaaon,  as  defendants  well  knew,  of  no  sufficient  or  proper  apparatus    Z^        ^' 
MTing  beai  provide  by  defendants  to  protect  plaintiff  from  injuries   'W"*'"** 
arising  from  the  unsafe  state  of  the  shaft,  a  stone  fell  from  the  side 
of  the  shaft  on  the  head  of  the  plaintifl^  and  he  was  dangerously  wounded. 
PIm,  not  gmlty^  At  the  trial  it  was  pioyed  that  9.,  one  of  the  two  defend- 
ants, was  manager  of  the  mine,  and  that  it  was  worked  under  his  personal 
raperinteodence ;  and  that  the  plaintiff  was  not  aware  of  the  state  of  the 
shaft.  The  jury  found  that  the  defendants  were  guilty  of  personal  negU- 
gewe.    Held, 

1.  On  motion  to  enter  a  nonsuit,  that  on  this  finding  of  the  jury  8. 
vas  Hable,  and  therefore  the  other  defendant  was  liable  also. 

2.  On  motion  in  arrest  of  judgment  that  the  declaration  must  be  taken 
to  allege  personal  knowledge  in  the  defendants  of  the  state  of  the  shaft, 
and  therefore  the  action  was  maintainable. 

3.  Per  Crompton  J.  The  doctrine  that  if  there  is  only  a  scintilla  of 
STideoce  for  the  jury  the  verdict  of  the  jury  is  not  to  be  disturbed,  is 
nov  exploded. 

THE  dedaration  stated  that  the  defendants^  at  the 
time  of  the  committing  of  the  grievances  therein- 
after mentioned^  were  the  owners  of  a  certain  coal  mine, 
and  the  plainti£f  was  employed  by  the  defendants  as  a 
collier,  to  do  certain  work  for  the  defendants  in  the  said 
mine^  and  in  the  course  of  his  employment  it  was 
necessary  for  him  to  descend  into  the  said  mine,  and 
ascend  therefirom,  through  a  certain  shaft  of  the  said 
mine,  also  constructed  by  the  defendants.  It  then 
alleged  that,  by  the  negligence  and  fault  of  the 
defendants,  the  shaft  was  constructed  unsafely,  and  in 
a  defective  and  improper  manner,  and  was,  by  reason 
of  not  being  sufficiently  lined  or  cased,  in  an  imsafe  and 
unfit  condition  for  being  used  for  the  purpose  aforesaid, 
which  the  defendants  well  knew ;  and  by  reason  of  the 
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premises,  and  also  hy  reason,  as  the  defendants  wel 
knew,  of  no  sufficient  or  proper  apparatus  having  bcci 
provided  by  the  defendants  to  protect  the  plaintiff  whib 
so  employed  by  them,  in  the  mine  as  afaresaidj  fron 
injuries  arising  from  the  unsafe  state  of  the  shaft,  ythA 
the  plaintiff  was  in  the  course  of  his  employment 
ascending  the  shaft,  a  large  stone  fell  from  the  side  c 
the  shaft  on  the  head  of  the  plaiutift',  and  thereby  tli 
plaintiff  was  dangerously  wounded,  &C. 

Plea,  not  guilty. 

On  the  trial,  before  Keating  J*,  at  the  Lent  Assize 
for  Yorkshire  in  1861,  it  appeared  that  the  plaiutiffj  o 
the  time  of  the  accident,  was  a  pitman  in  the  employ 
nient  of  the  defendants,  who  wet©  owners  of  a  colliery  £ 
Brightside,  near  Sheffield,  The  defendant  Shaw  was  th 
manager  of  the  colliery,  and  it  was  worlied  under  liJ 
personal  superintendence.  The  shaft  in  which  tli 
injury  was  received  by  the  plaintiff  Iiad  been  sunk  abot] 
six  years,  and,  until  June  1859,  it  had  been  used  as  a 
air  shaft,  with  fire  at  the  bottom,  for  causing  a  draugt 
upwards  ;  it  was  then  converted  into,  and  at  the  time  c 
the  accident  in  Mai/^  18G0,  was  used  as  a  drawing  shaf 
It  passed  through  several  strata,  one  of  which  wb 
argillaceous  stone^  called  "  hind,"  The  '^  hind,"  und* 
the  action  of  the  air  and  heat,  when  the  shaft  was  use 
as  an  air  shaft,  would  be  subject  to  crumble  and  fall 
and  when  it  was  converted  into  a  drawing  shaft,  it  woul 
have  been  safer  to  have  cased  or  lined  it  througbou 
In  fact  only  a  portion  of  the  shaft  at  the  top,  and  anotlic 
portion  at  the  bottom,  were  cased  or  lined.  In  ord( 
to  protect  the  men  from  nnj  thing  falling  from  the  sid<: 
of  the  shafts  while  ascending  or  descending,  it  ha 
become  a  common  precaution  to  put  metal  covering 
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called  ''bonnets/^  over  the  cages  in  which  the  men  were  let        1861. 

down  or  drawn  np.     Two  "  bonnets^'  had  been  provided      Mellorb 

by  the  defendants ;  but  neither  of  them  was  over  the       shaw. 

cage  in  which  the  plaintiff  was  being  drawn  up  at  the 

time  he  received  the  injury.     The  plaintiff  had  been  in 

the  employment  of  the  defendants  about  three  years  ago ; 

he  then  left,  and  returned  to  them  about  a  fortnight  before 

the  accident.     He  did  not  know  that  the  shaft  was  not 

cased  or  lined   all  the  way.     Evidence  was  given  for 

the  defendants  to  shew  that  they  exercised  the  same 

ordinary  care  and  vigilance  as  was  used  in  collieries  in 

the  neighbourhood  to  keep  the  shafts  safe ;  that  the  shaft 

had  been  safely  used  for  six  years  before  the  accident, 

and  without  remonstrance  or  notice  to  them  that  it  was 

dangerous.    Upon  the  evidence  it  was  doubtful  whether 

the  injury  to  the  plaintiff  was  caused  by  the  falling  of 

''bmd"  from  the  sides  of  the  shaft,  or  by  the  plaintiff's 

head  striking  one  of  the  stays  in  the  shaft.     Indepen- 

dently  of  this  question  of  fact,  it  was  contended,  on 

behalf  of  the  defendants,  that  there  was  no  evidence  that 

the  defendants  knew  that  the  shaft  was  not  in  a  condition 

fit  to  be  used,  nor  any  evidence  of  personal  negligence 

on  their  part.     The  learned  Judge  having  declined  to 

nonsuit,   the    jury   found    that    the    defendants   were 

gnilty  of  personal  negligence  both  as  to  the  state  of  the 

shaft  and  as  to  the  cage  not  being  covered  with  a  bonnet ; 

and  gave  a  verdict  for  the  plaintiff  for  160t     Leave  was 

reserfed  to  the  plaintiff  to  move  to  enter  a  nonsuit  if  the 

Court  should  be  of  opinion  that  there  was  no  evidence  to 

go  to  the  jury. 

In  the  following  Easter  Term, 

Monk  obtained  a  rule  to  shew  cause  accordingly,  or  in 
airest  of  judgment  on  the  ground  that  the  declaration 
did  not  shew  any  cause  of  action. 
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Manist^  and  Quain  shewed  cause. — Firat,  botli  th( 
defendants  are  liable.  Though  the  defendant  Shaw  wa 
acting  as  manager^  he  was  also  actiiag  as  a  partner,  ati( 
the  negligence  of  one  partner  is  impntahle  to  the  other 
so  that,  if  the  defendant  Shaw  is  liable,  the  defendan 
Vnwin  is  liable  also ;  Ashworth  v.  Stanwix  (a).  Kow  ther 
was  reasonable  evidence  for  the  jury  botli  as  to  the  cans 
of  the  accident  and  of  personal  negligence  in  the  defendai 
Shaw,  There  was  a  statutory  duty  on  the  defendants  1 
case  or  line  the  shaft.  By  rule  4  of  the  Gfineral  Eules  1 
he  observed  in  every  coal  mine  by  the  owncFj  contains 
in  sect.  4  of  stat.  18  &  19  Vict  c.  108,  "  Every  workii 
and  pumping  pit  or  shaft  where  the  natural  strata  undi 
ordinary  cireumstancea  are  not  safe  shall  be  secure 
ca;9ed  or  lined." 

Secondly,   the   declaration    states   a   good   cause 
action,  by  alleging  negligence  in  the  defendants, 
the  plaintiff  knew  the  insecure  state  of  the  shaftj 
of  the   machine  ry^  and  took  the   risk   upon   hi  rase 
so  as  to  exempt  the  master,  according  to  the  decision 
Priestley  r*  Fowler  {h\  the  allegation  that  the  accide 
was  caused  by  the  negligence  of  the  defendants  woi 
not  be  supported*     In  RoherU  v.  Smith   (c),  where  t 
Exchequer  Chamber  held  that  there  was  evidence  to 
to  tlie  jury  that  the  accident  was  caused  by  the  neg 
gence  of  the  defendants,  tlie  declaration  did  not  cont^ 
an  allegation  that  tlie  plaintiif  did  not  know  the  bad  cc 
dition  of  the  putlogs.     The  rule  of  pleading  is  that  en 
pleading  should  contain  a  good  prima  facie  case. 


T,  Jones  (of  the  Northern  Circnit)^  contra* — First,  t 
finding  of  the  jury^  that  the  injury  to  the  plaintiff  v 

(a)  SO  L.  J.  Q.  S,  183j  8.  €.  7  Jut,  -K  B.  467. 

(A)  3  M,  i-  n\  h  (r)  2  K  if  N.  21.3. 
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eamed  by  the  falling  of  tlie  "bind/'  was  unreasonable.        iggi^ 
[Blackburn  J.     On  the  question  of  entering  a  nonsuit^      Mkllobb 
we  must  take  the  case  as  it  stands  upon  the  evidence        ^  ^• 
for  the   plaintiff.]      There    was    no    reasonable    evi- 
dence in  support  of  the  declaration.     The  declaration 
alleges  that  the  defendants  knew  that  the  shaft  was  in 
an  unsafe  condition.     [Blackburn  J.     If  the  defendants 
ought  to  have  known  that  it  was  in  an  unsafe  condition^ 
the  declaration  is  proved.] 

Secondly^  it  is  not  alleged  in  the  declaration  that^ 
the  plaintiff  did  not  know  the  state  of  the  shaft  and 
of  the  machinery.  According  to  the  doctrine  laid  down 
in  Priestley  v.  Fowler  {a),  a  master  is  not  liable  to 
his  servant  for  injury  which  he  receives  in  the  service^ 
where  the  servant  enters  into  the  service  with  a  know- 
ledge of  the  risk  of  injury  which  he  incurs.  The  prin- 
ciple in  that  case,  and  in  Wigmore  v.  Jay  (i),  is  that  the 
servant  accepts  those  risks  of  the  service.  [Cramptan  J. 
In  Bartanshill  Coal  Company,  apps.,  Reid,  resp.  {c),  Lord 
Cranicorih  states  it  as  '^  a  principle  established  by  many 
cases  that,  when  a  master  employs  his  servant  in  a  work 
of  danger,  he  is  bound  to  exercise  due  care  in  order  to 
have  his  tackle  and  machinery  in  a  safe  and  proper  con- 
dition.*' Whether,  if  injury  accrued  to  a  servant  so  em- 
ployed, it  would  be  sufficient  to  shew  that  the  master 
had  not  put  his  tackle  and  machinery  in  a  safe  and 
proper  condition,  it  is  not  necessary  in  this  case 
to  consider ;  because  the  declaration  alleges  that 
there  was  knowledge  in  the  defendants  that  the  shaft 
and  machinery  were  not  in  a  safe  state.  Blackburn  J. 
The  declaration  in  Priestley  v.  Fowler  (a)  contained  no 
such  allegation ;  Lord  Abinger,  in  delivering  the  judgment 

(rt)  ZM.^  W.  1.  if,)  6  Exch.  354. 

(c)  3  Maeq.  26(5.  288. 
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of  the  Coiirt,  said,  p,  5,  ^' As  the  declaration  containi 
charge  that  the  defendaDt  knew  nny  of  the  defects  m 
tioDed,  the  Court  is  not  c^led  upon  to  decide  how 
Mich  knowledge  on  his  part  of  a  defect  nnknown  to 
ser?ant  would  make  him  liable/']  In  the  cases  in  wl 
the  master  has  been  held  Hablc,  there  have  been  spe 
eirctunstances  taking  them  out  of  the  general  rule* 
Boberis  v.  Smithy  in  the  Exchequer  Chamber  (a)^  the  j 
vant  had  no  reason  to  suspect  the  bad  condition  of 
putlog :  the  master  entrapped  him  into  the  use  of  th 
[BkicJdfurn  J.  referred  to  Dynm  v.  Leach  (6).]  The  i 
liability  of  the  master  for  an  injury  to  a  servant  from 
negligence  of  a  fellow  servant  is  an  application  of 
principle  in  Fritstkif  v.  Fowler  i  the  servant  eaitere 
service  with  a  knowledge  that  he  ineurs  that  T\ 
Wiffmore  v.  Jtry  {c\  Wigget  \\  Fox  {d).  In  Tarran 
Wt'bb  {f ),  an  exception  to  the  rule  was  introduced  wl 
the  master  was  guUty  of  wsuit  of  care  in  the  selectio 
proper  servants. 

WiGHTMAN  J.  had  gone  to  Chambers* 


CnoiiPTON  J.  After  the  decision  of  this  Cour 
Aahworth  v*  Stanwir  (_/*),  which  I  think  was  a  r 
decision,  we  must  hold  that  if  the  defendant  Shm 
liable  for  personal  negligence^  his  partner,  the  o 
defend  antj  is  Hable  also. 

The  first  question  then  in  the  case  i%  whe 
there  was  evidence  to  go  to  the  jury  of  n< 
gence  against  the  defendant  Shaw.  I  should  1 
arrived  at  a  different  conclusion  firom  that    to  wl 


{o)  y  E^ck  354 
(f)  18  a  B.  m. 
If)  30  L.  J.  q,  2?.  183;  7  Jwn  X  B.  mi. 


(fr)  26  1h  j:  ^:  s.  Ex^k,  221 
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the  jury  came  upon  the  evidence  before  them^  but  there        1861. 

could  be  a  fresh  inquiry  only  on  payment  of  costs,  ~^^j^j^^ 

which  the  defendants,  acting  I  doubt  not  wisely,  have 

declined  to  ask  for.     The  doctrine  that,  if  there  was 

only  a  scintilla  of  evidence  for  the  jury,  the  verdict  is 

not  to  be  disturbed,  has  been  exploded  (a) ;  but  we  must 

not;  on  that  account,  promulgate  the  motion  that,  though 

there  was  substantial  evidence  to  be  left  to  the  jury,  we 

will  send  a  case  down  again  and  again ;  otherwise  we 

may  do  away  with  trial  by  jury  altogether.     It  would 

be  going  too  fSar  to  say  that  there  was  no  case  for  the 

jniy  on  this  evidence,  though  I  am  not  satisfied  that 

the  verdict  was  right.     [His  Lordship  commented  on 

the  evidence.] 

Then,  it  is  said  that  the  case  falls  within  the  principle 
otPriestkif  v.  Fowler  (6),  and  that  class  of  cases  in  which 
an  action  against  the  master  has  been  held  not  main- 
tainable. I  have  thought  that  case  rather  inconsistent 
with  the  later  cases  on  the  subject;  but,  considering 
what  was  said  by  my  brothers  in  those  cases,  and  seeing, 
as  my  brother  Blackburn  has  pointed  out,  that  the 
declaration  in  Priestley  v.  Fowler  {b)  contained  no  allega- 
tion that  the  defendant  knew  the  defects  in  the  van  in 
which  the  plaintiff  was  placed,  I  conceive  that  the  rule 
laid  down  in  that  case,  that  a  servant  on  entering  the 
service  of  an  employer  takes  upon  himself  the  risks  of 
the  service,  does  not  apply  where  there  has  been  per- 
sonal negligence  in  the  master  which  causes  the  injury  to. 
the  servant.  This  Court  said  so  in  Ashworth  v.  Stanwix  (c) ; 

(a)  See  Avery  t.  Bawdm,  in  error,  QE.fB.  953.  962.  973 ;  Wheelton 
r.  Hardisty,  %E.^  B.  232.  262;  Ttxmiey  t.  The  London,  Brighton  and 
South  Coast  BaUway  Company,  3  C.  B.  N.  8.  146. 

(*)  SM.^W,  1. 

(r)  SOL,  J.  Q.  B.  183;  8.  C.  7  Jur.  N.  8.  467. 

VOL.    I.  2    VL  B.    &    S. 
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and  in  Roberts  v.  Smith  {a),  in  the  Exchequer 
Chamber,  the  rule  for  a  new  trial  was  made  abso- 
lute, upon  the  ground  that  there  appeared  to  have 
been  evidence  of  "  the  personal  interference  and  negli- 
gence of  the  master.^'  In  Tarrant  \,  Wthh  (6),  the 
Judges  said  that  want  of  care  in  the  selection  of  com- 
petent servants  would  be  one  instance  of  negligence 
The  same  law  is  laid  down  in  Ormond  v.  Holland  {c) 
where  the  master  did  not  personally  interfere,  and  there 
fore  he  waa  not  liable  ;  I  said,  p,  106,  ^^I  think  that  th( 
rule  of  law  laid  down  by  Mr.  IlUl  is  accurate^  namely 
that  the  master  is  not  liable  unless  there  be  persona 
negligence  on  bis  part,  which  negligence  may  be  eithe 
in  personally  interfering  in  the  work,  or  in  selecting  th 
servants  who  do  interfere,*'  Mr.  Jones  contends  that^  t 
render  the  master  liable^  there  must  be  actual  persons 
interference  on  his  part,  so  as  to  lay  a  trap  for  the  sei 
vant  in  the  particular  matter  from  which  be  received  tl 
injury.  I  do  not  agree  to  that ;  I  think  it  is  negligenc 
for  which  the  master  is  liable,  if  he  knows  that  tl 
machinery  or  tackle  to  be  used  by  the  persons  employe 
by  him  is  improper  or  unsafe,  and  notwithstanding  thj 
knowledge  sanctions  its  use^  as  in  Roberts  v.  Smith  (rf 
though  there  may  be  a  doubt  as  to  his  liability  where  tl 
servant  is  aware  of  the  defective  state  of  the  machiner 
and  so  may  be  presumed  to  have  taken  upon  himself  tl 
extra  risk  for  the  sake  of  extra  wages,  Di/nen  v.  Leach  ( 
is  the  case  most  in  favour  of  Mr,  Jones'^  argument ;  b 
that  was  decided  before  the  recent  cases  on  the  subje^ 
and  in  that  ca^e  the  workman  did  the  act  which  direct 
caused  his  death,  and  he  knowingly  used  a  dangerous  m 

(a)  2K^  JV\  213.  218,  {h)  18  C.  B.  797. 

M  E.  B,  #  E.  102.  (d)  2H,^  N.  218. 

(e)  2fi  L.  .1  K  S,  Etch.  221. 
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chine.  In  this  case  the  evidence  of  the  plaintiff  was^  that        1861. 
he  did  not  know  that  the  shaft  was  not  lined  throughout.      Mbllom 
The  principle  in  Priettley  v.  Fowler  (a)  is  subject  to  the        gj^^ 
exception  inyolved  in  the  case  which  Lord  Abinger  said, 
p.  5,  the  Court  was  not  called  upon  to  decide :  if  there 
is  personal  negligence  in  the  master  he  is  liable,  and  if 
he  knows  the  defects  which  cause  the  injury,  that  is  evi- 
dence of  personal  negligence.    In  this  case  there  is  some 
evidoice  of  such  knowledge,  and  therefore  this  action 
is  maintainable. 

This  disposes  of  the  other  part  of  the  rule  for  arrest- 
ing the  judgment,  because,  if  the  declaration  is  defective 
in  form,  it  might  be  cured  by  amendment. 

The  rule  therefore  must  be  discharged. 

Blackbven  J.  I  am  of  the  same  opinion.  The  ver- 
dict appears  to  me  not  to  be  satis&ctory ;  but  there  was, 
in  the  plaintiff's  case,  enough  evidence  of  the  cause  of 
action  to  go  to  the  jury  and  that  was  uncontradicted 
by  the  evidence  for  the  defendants.  There  was  cer- 
tainly some  evidence  from  which  the  jury  might 
reasonably  draw  the  conclusion  that  the  injury  was 
caused  by  the  ''bind''  falling  upon  the  plaintiff;  and 
the  sides  of  the  shaft  were  in  such  a  state  as  to  be 
some  evidence  of  negligence  in  the  defendant  Shaw  in 
keeping  it  unlined.  Then  Shaw,  one  of  the  defendants, 
being  engaged  in  working  the  mine,  Ashworth  v.  Stan- 
wix(b)  establishes  that,  if  he  is  liable  as  master,  the 
other  defendant  is  liable  as  master  also.  We  cannot, 
therefore,  make  the  rule  absolute  to  enter  a  nonsuit. 

(a)  SAf.^W.  1. 

(h)  30  L,  J,  Q,  B.  183.    a,  a  7  Jur,  N.  S.  467. 

2  H  2 
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The  question  tbcrefore  is,  VTbetlier  the  defendant 
Shaw  is  liable.  lu  Priestk^  v.  Fowler  {a}  the  objection^ 
as  stated  by  Lord  Abingert  p.  5^  was  ^^tbat  from  the 
mere  relation  of  master  and  servant  no  contract,  and 
therefore  no  duty,  coiild  be  implied  on  the  part  of  the 
master  to  cause  the  servant  to  be  safely  and  securely 
carried,  or  to  make  the  master  liable  for  damage  to  the 
gerv-antj  arising  from  any  vice  or  imperfection^  unknown  to 
the  master,  in  the  carriage,  or  in  the  mode  of  loading  or 
conduetiog  it,"  The  ground  of  the  decision  is  that  there 
Tvas  no  warranty  on  the  part  of  the  master  that  the  carriage 
should  be  free  from  defects  or  that  no  injury  should 
happen  to  his  servant-  Much  reasoning  follows  in  Lord 
Ahinger*^  judgment,  which  introduced  a  new  branch  ol 
law,  \iz.,  that  the  master  is  not  hable  to  his  servant  for 
the  misconduet  o^  uogligence  of  others  who  serve  him. 
Roberts  \.  Smith  [b\  in  the  Exchequer  Chamber,  how- 
ever, establishes  that,  where  the  injury  lias  been  caused 
by  the  personal  interference  or  negligence  of  the  master^ 
the  servant  may  maintain  an  action  against  his  master. 
There  is  this  exception,  that  the  right  of  action  again  si 
the  msBter  does  not  extend  to  a  case  where  the  negli^ 
genee  of  a  fellow- servant  causes  the  injury  :  the  master  is 
not  identified  with  the  serv^ant  for  the  purpose  of  making 
him  bable  for  tlie  servant^s  negligence.  There  is  probably 
another  exception  where  the  master  has  furnished  in- 
struments or  machinery  which  are  dangerous,  but  the 
servant  knows  that  they  are  dangerous,  and  the  dangej 
is  so  normal  that  it  is  in  tbc  ordinary  course  of  the  em^ 
ploymcnt :  in  that  case  the  servant  caunot  complain  of  ai 
injury  wliich  be  has  sustained,  because  he  undertook  th< 
employment  with  that  risk,     Dynm  \.  Leach  {c)  may  b< 

{a)  ZM,fW.l.  (h)  2N  i  X  2ia 


Sqaw. 
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supported  on  that  ground;    in  that  case  there  was        iggi. 
nothing  to  shew  that  the  master  knew,  and  that  the  ser-      mellors 
vant  did  not  know,  the  dangerous  state  of  the  machine;*       j,  J;^ 
therefore  the  plaintiff  was  in  the  position  of  a  servant 
taking  the  employment  with  the  accompanying  risk, 
indaoed  to  do  so  by  high  wages.    In  this  case  there  was 
such  evidence ;  and  therefore  the  ground  of  non-liability 
does  not  apply. 

The  question  on  the  rule  for  arresting  the  judgment  is 
the  same  as  that  we  have  been  discussing :  the  declara- 
tion must  be  understood  to  allege  that,  by  the  personal 
negligence  of  the  defendants,  the  shaft  was  in  an  unsafe 
state,  and  that  the  defendants  had  personal  knowledge 
of  that  unsafe  state,  which  make  the  cause  of  action. 

Rule  dischai^ed. 


The  Queen  against  The   Inhabitants  of 
Brighton. 


June  26th. 


Mar 


Marriaae. 

1.  The  mazTiage  of  a  man  with  the  daughter  of  the  half  sister  of  b  ^^Jr,  4. 
bis  deceased  wife  is  null  and  void  by  stat.  6  &  6  ^T.  4.  c.  64.  c .  54. 

2.  A  marriage   within  the  prohibited  degrees  of  consanguinity  or    Daughter  of 
affinity  is  null  and  void,  although  one  of  the  parties  is  illegitimate.  deceased  w(f^$ 

sister. 

rjPON  an  appeal,  Bt  the  Michaelmas  Quarter  Sessions  ^^«^»«^- 

for  the  county  o^  Middlesex,  a.  d.  I860,  against  an 
order  of  two  justices  for  the  removal  of  Elizabeth 
Morgan  from  the  township  of  New  Brentford,  in  the 
county  of  Middlesex,  to  the  parish  of  Brighton,  in  the 
county  of  Sussex,  the  Court  confirmed  the  order  subject 
to  the  opinion  of  this  Court,  upon  the  following  case. 

Elizabeth  Morgan,  the  pauper,  was  alleged  to  be 
settled  in  Brighton  by  reason  only  of  her  marriage  with 
John  Morgan,  whose  settlement  in  Brighton  is  admitted, 


mm^im 


Hlfa 


H*>«Ai 
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lubited  degrees  intended  by  that  statute,  being  those        186I. 
declared  by  the  Legislature  of  Henry  the  8tVs  time  to  be    xhe  Qumh 
the  degrees  prohibited  by  God^s  law.     But  those  degrees  i^ij^^iji^^  ^f 
are  not  enumerated,  except  in  the  repealed  stat.  25     Beightom. 
Jl  8.  e.  22.  s.  3.,  and  in  stat.  28  H.  8.  c.  7.  s.  7.,  in 
nearly  the  same  words.    The  judgment  of  the  Court 
&r  Divorce  and  Matrimonial  Causes  in  Wing  v.  Tay^ 
y  {a%  decided  that  stat.  28  H.  8.   c.   7.  also  was 
repealed  by  stat.  1  k  2  Ph.  k  M.  c.  S.,  and  was  not 
reri?ed  by  stat.  1  JSL  c.l. :  so  that  stat.  32  H.  8.  c.  38. 
gives  the  rule  by  which  it  must  be  judged,  whether 
parties  may   lawfully   marry  or   not;   which  rule  is 
tliat  all  parties  may  lawfuUy  marry  who  are  not  pro- 
hibited by  God's  law  to  marry,  and  that  "  no  reservation 
or  prohibition,  God's  law  except,  shall  trouble  or  impeach 
any  marriage  without  the  Leyitical  degrees.''  [  Wightman 
J>   Begina  y.  Ckadwich,  in  errcr  (6),  was  decided  after 
much  argument  and  much  consideration.]    This  degree 
is  not  m^itioned  in  the  Book  of  Leviticus.    The  first 
prohibition  mentioning  a  wife's  sister's  daughter  is  in  the 
table  set  forth  in  1563,  which  is  sanctioned  by  the  99th 
Canon  of  the  Canons  of  1603 ;  2  Bum,  EccL  Law,  by 
Phaiimere,  448, 446 ;  but  those  Canons  do  not  bind  the 
bdty  proprio  yigore  (c).     It  must  be  admitted  that  the 
Ecclesiastical  Courts  have  held  marriages  within  these 
degrees  void,  and  that  prohibition,  on  that  account,  has 
been  refused.    In  Wortley  v.  fFaikinson  {d)  a  consulta- 
tion was  awarded,  but  the  inclination  of  the  opinion  of 
the  Court  was  that  the  marriage  with  the  daughter  of  the 
deceased  wife's  sister  was  valid.  [They  also  cited  SnowUng 
Y.Nur$ey{e).^    Further,  stat  32  fl;  8.  c.  38.  *.  2.  requires 

{a)  7  Jur.  K  S.  737.  (b)  11  Q,  B.  173. 

(c)  See  Middleton  v.  Crofts,  2  Atk,  650. 653. 

(rf)  2  2>».  254;  3  Keb.  660;  T.  Jones,  118.  (f)  2  Lutw,  1075. 
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that  the  marriage  should  be  consummated ;  and  the  case 
is  silent  as  to  that  fact  [Cockburn  C.  J.  That  point  is 
not  raised  by  the  case.  Blackburn  J.  If  necessary,  ii 
would  be  presumed  that  the  marriage  was  consummated." 
Affinity  is  diflFerent  from  consanguinity.  In  Woods  v 
Woods  {a),  which  was  a  proceeding  in  the  Consistorj 
Court  of  London  for  incest  against  a  man,  for  marrjdng 
his  niece.  Dr.  Lushington,  said,  p.  529,  '*  whatever  ideas  ma] 
be  entertained  with  regard  to  marriages  between  persons 
within  the  degrees  of  affinity,  there  is  no  diflFerence  o 
opinion  in  respect  to  marriages  of  this  kind,  where  thi 
parties  are  connected  by  consanguinity.'* 

2.  The  law  as  to  marriage  within  prohibited  degree 
does  not  extend  to  the  daughter  of  an  illegitimate  half 
sister  of  the  wife.  In  Regina  v.  St  Giles  in  the  Fields  {b] 
where  the  question  was  whether  the  marriage  of  a  mai 
with  the  illegitimate  sister  of  his  deceased  wife  was  valid 
the  judgment  was  suspended  (p.  235 — 236)  to  await  th 
result  of  the  decision  in  Regina  v.  Ckadwickf  in  error  (c) 
but  no  writ  of  error  was  brought  in  that  case,  and  the  fol 
lowing  short  judgment  was  given,  p.  244  :  "  We  thin] 
that  this  case  is  the  same  in  principle  with  Regina  v.  Chad 
wick,  and  that  the  particular  facts  make  no  difference.^'  I] 
Regina  v.  St  Giles  in  the  Fields  (b)  the  illegitimate  siste 
was  the  child  of  both  the  parents  of  the  deceased  wife.  Ii 
Wing  V.  Taylor  {d),  where  the  husband,  before  his  mai 
riage,  had  connexion  with  his  wife's  mother,  it  was  hel 
that  the  marriage  was  not  void,  as  the  prohibitions  b; 
God's  law  assume  that  marriage  is  necessary  to  creat 
the  degree  of  affinity  which  renders  a  subseqnen 
marriage  unlawful.  [Cockburn  C.  J.  .All the  consider 
ations  on  which  the  law  prohibiting  marriages  withii 


(a)  2  Curt.  510. 
(r)  11  Q.  5.205. 


(b)  11  Q,  B,  173. 
(rf)  7  Jur.  K.  S.  737. 
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certain  degrees  is  founded  are  applicable  to  illegitimate  1861. 
relations,  otherwise  an  illegitimate  brother  might  marry  xhe  Quexn 
a  aster.  Wightman  J.  In  Hains  v.  Jeffell  (a)  the  i^ij^^i^j^nt^  ^^ 
question,  whether  a  marriage  with  the  illegitimate  B&iohtoh. 
daughter  of  a  sister  was  yalid,  arose  upon  a  prohibition 
to  the  spiritual  Ck>urt,  but  the  cause  was  adjourned. 
Cockbum  C.  J.  Suppose  persons  living  under  the 
Scotek  law  have  two  illegitimate  children,  who  marry 
each  other;  and  the  parents  afterwards  marry  each 
other;  the  children  thereupon  become  legitimate;  and 
then  there  is  a  marriage  subsisting  between  a  legi- 
timate brother  and  sister,  although  in  the  eye  of 
the  law  there  is  no  relationship  in  blood.]  Sup« 
pose  a  woman,  whose  parents  are  not  known,  marries  a 
man,  afterwards  discovered  to  be  her  brother,  is  the 
marriage  to  be  declared  void  ?  [Coekbum  C.  J.  That 
is  a  remote  possibility,  which  is  no  ground  for  saying 
that,  when  a  relationship  is  known,  a  marriage  between 
persons  within  the  prohibited  degrees  is  legal.]  The 
relationship  of  illegitimate  children  is  not  recognised 
by  the  law  either  in  the  case  of  real  descent  or  personal 
succession ;  and  therefore  the  dictum  of  Buller  J.,  in 
Rtx  V.  Bodnett  (6),  that  *^  the  rule  that  a  bastard  is  nul- 
lias  filius  applies  only  to  the  case  of  inheritances,^'  is 
not  fully  borne  out.  \^Coehbum  C.  J.  The  &ther  of 
an  illegitimate  child  is  not  recognized  by  the  law  of 
England  as  to  civil  purposes  (c) ;  but  in  that  it  differs 
from  the  law  of  other  countries.]  In  Rex  v.  Hodnett  {b) 
and  Priealy  v.  Hughes  (d)  it  was  held  that  illegitimate 

(a)  1  Ld,  Bt^m.  68;  8,  C,  nam,  Hatnes  y.  JeBcoU,  6  Mod,  168;  S.  C. 
wm.  Haina  v.  Je/cott,  Comb,  356 ;  S.  C.  nam.  Haines  v.  JeffreySy  1  Com.  2. 
(4)  1  T.  R.  96.  101.  (c)  Seo  Reg,  v.  Chefin,  3  Salk,  66. 

(rf)  11  EasU  1. 
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Children  were  within  the  proyisiona  of  Tlie  Man- 
Act^  26  G.  2.  €.  33.,  which  required  the  consent  of 
father  to  the  marriage  of  persons  under  age; 
Gra^€  J.  dissented  from  the  other  Judges  in  the  Ij 
case.  And  iii  Homer  y,  Liddmrd  (a)  Lord  Stowell 
that  the  coasent  of  parents  under  that  statute  was 
applicable  to  the  marriage  of  illegitimate  minors.  [  ( 
bum  C.  J.  In  note  (1)  to  atat.  25  B.  8.  c  22.,  in  E^ 
Statutes,  vol.  1,  p.  152-,  a  report  of  Lord  Strntdh  j 
ment  in  that  case,  by  Dr.  Croke,  is  mentioned  (//), 
Matthews^  contra.  The  judgment  in  that  report,  ^ 
is  accompanied  by  a  short  statement  of  facts,  is  thei 
as  in  1  Ha^ijF,  Com.  Hep.  Cockbum  C,  J-  AJth 
the  Court  did  not  gi^e  any  final  determination  upoi 
question  in  Ilains  v.  Jfffeli  (c),  they  expressed  a  st 
opinion  upon  the  point.  According  to  that  cas 
reported  in  I  Ld.  Raym.  68  :  "  It  seemed  to  the  ( 
that  no  prohibition  should  be  granted ;  for,  tb 
bastards  are  deprived  of  privileges  by  particular 
tlie  same  reason  prohibits  them  from  marrying,  as  oi 
And  it  has  been  always  held  accordingly,  espe 
where  it  is  the  child  of  a  woman  relation.  An^ 
Sir  Bartholomew  Shower's  rule,  Haim  might  man 
OTm  bastard,  which  doubtless  could  not  be  alio 
Then  Lord  Stowell  in  Homer  r,  Liddtatd  (a),  ape 
of  Haim  v.  Jeffell^  says,  p.  353  r  '*  The  cause  wa 
jouroed^  and  therefore  no  decision  was  given 
the  question ;  although  imdoubtedly  the  Ecclesii 


(a)  1  Hogg.  Com.  Eep.  337. 

(b)  It  u  Also  rofetted  to  in  tJi^  aigument  m  Frie$liey  t. 
11  EG$t,  la 

(r>  I  Id.  Bapn.  66.      -ST.  0.  mtf^ ^Emnes  t. /mw«,  5  M<^.  \^ 
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Court,  {he  proper  fonun  on  questions  of  that  nature,        iggl. 
conoeiyed  that  that  marriage  came  within  the  reach  of    ^^  qubo 
flie  prohibition  ;'*  and  it  was  aflsumed  by  him  that  ille-  j^jj^y^^^ 
gitimacy  made  no  difference  in  the  application  of  the  rules    BmiaBTOH. 
of  prohibition  of  marriage,  which  he  says,  p.  853,  ''  arise 
out  of  natural  relations/'  and,  *'  as  they  are  taken  from 
the  law  of  Otod,  and  have  one  common  origin  therein, 
they  are  all  considered  as  of  the  same  moral  nature  and 
obligation 'X<<)-]     ^^  ^^  ^^  Scotland,  in  dealing  with     ' 
the  crime  of  incest,  does  not  recognise  any  affinity  be- 
tween bastards,  though  in  all  questions  of  marriage  and 
legitimacy  the  Canon  law  is  said  to  be  the  law  of  Scot- 
land;  Shelf ord  an  the  Law  oj  Marriage  and  Divorce,  pp.  21^ 
22,  citiiig  BelTs  Case  of  Putative  Marriage,    In  Ali$on*8 
Mne^pks  of  the  Criminal  Law  of  Scotland,  toL  1,  after 
defining  incest,  chap,  29,  s.  1,  p.  562  :  ''  Incest  is  com- 
mitted by  carnal  knowledge  between  all  those  persons 
who  are  forbidden  to  marry  in  the  Divine  law ;"  it  is 
laid  down,  s.  2,  p.  665,  that  "  incest  is  not  committed 
b?  connexion  with  bastard  relations,  how  near  soever,'' 
citiiig  Hume  Comm.  on  the  Law  of  Scotland  respecting 
Crimes,  vol.  1,  p.  452.     [Blackburn  J.     By  the  statute 
law  in  Scotland  incest  was  a  capital  offence  {b),  and, 
in  fiivorem  vitse,  such  connexion  was  held  not  to  be 
incest] 

G.  Dewman  and  H.  Matthews,  for  the  appellants. — 
{Cockbum  C.  J.  It  would  be  a  great  scandal  if  it  was 
thought  that  the  Court  doubted  that  a  marriage,  unlawful 
between  legitimate  relations,  was  equally  so  between 
natural  relations,  though  one  of  them  was  illegitimate. 

(a)  See  Dr.  LuakingUm  in  Wooda  y.  Wood$,  2  CuH,  516.  522. 

{h)  See  Hwni^$  Commentary  an  the  Law  of  Scotlandt  vol.  1,  p.  448. 
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The  QuBEN 

V. 

iDliabitants  of 
Bbighton. 


Therefore  the  Court  wish  the  argument  for  the  appellai 
to  be  confined  to  the  question^  whether  a  marriage  wi 
the  daughter  of  a  deceased  wife's  sister  is  void.]  As 
that  question^  Regina  v.  Chadmck^  in  error  (a),  gover 
this  case.  In  that  case^  and  in  Brook  v.  Brook 
the  House  of  Lords  (i),  it  was  said  that  the  legislatv 
of  Henry  the  Eighth's  time^  in  stats.  25  ^.  8.  c.  22.  s. 
28  H.  8.  c.  7.  s.  7.  and  32  H.  8.  c.  38.,  which  are 
pari  materia,  had  laid  down  what  were  the  "  prohibit 
degrees  of  consanguinity  or  affinity''  intended  by  st 
5  &  6  fF.  4.  c.  54.  8.  2.,  and  what  marriages  are  pi 
hibited  as  "  contrary  to  Grod's  law,"  as  being  within  1 
LevUical  degrees.  The  question  whether  stat.  28  //. 
c.  7.  is  repealed  or  not  is  discussed  by  Lord  Wensleyi 
in  Brook  v.  Brook  {b),  and  he  came  to  the  conclusion  tl 
the  part^  of  it  which  contains  an  enumeration  of  \ 
d^rees  within  which  marriage  is  unlawful,  which  ¥ 
repealed  by  stat.  1  &  2  Ph.  §•  M,  c.  8.  s.  17.,  was  rew 
by  stat.  1  JFi  c.  1. 5. 2. ;  he  adds,  p.  432 :  "  But,  whethei 
is  or  not,  the  statements  in  the  statute  are  to  be  looked 
as  a  statutory  exposition  of  the  meaning  of  the  ter 
'  Leyitical  degrees.' "  If  stat  28  H.  8.  c.  7.  is  repeal 
the  reference  to  its  provisions  in  sect  2  of  stat.  28  H. 
c,  16.,  which  is  still  in  force,  sufficiently  incorpora 
them  to  make  them  part  of  stat.  28  H.  8.  c.  16.  In 
enumeration  of  prohibited  degrees  in  stat  25  H.  8.  c. 
s.  3.,  is  the  marriage  between  ''the  son"  and  " 
uncle's  wife;"  and  this  prohibition  applies  when 
sexes  are  changed,  and  prevents  "  the  daughter"  marry 
'*  her  aunt's  husband."  The  statute  indicates  the  degr 
of  relationship  in  which  persons  standing  towards  ei 


(a)  IIQ.B.  173. 


(h)  7  Jur.  K  S,  422. 
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other  are  prohibited  from  marrying^  and  is  not  confined        ig^i. 
to  the  particular  case  mentioned.     Lord  Cohey  in  his    xhe  Quebh' 
reading  on  stat.  32  H.  8.  c.  38.,  2  Imt.  683,  says :  "  These  j^^^  J^^  ^^ 
be  the  Levitical  degrees,  which  extend  as  well  to  the     Briqhtoh. 
woman  as  to  the  man.    And  herein  note,  t^at  albeit  the 
marriage  of  the  nephew  cum  amita  et  matertera  is  forbid- 
den by  the  said  18th  chapter  of  Leviticus,  and  by  express 
words  the  marriage  of  the  nnde  with  the  niece  is  not 
thereby  prohibited,  yet  is  the  same  prohibited,  Quia 
eandem  habent   rationem  propinquitatis  cum   eis   qui 
nominatim  prohibentur,  et  sic  de  similibus.^'     And  in 
EBerton  y.  Gastrell  (a),  where  the  marriage  was  with  the 
first  wife's  mother's  sister,  it  is  said :    "  And  in  this 
manner  of  computation  all  marriages  of  collaterals  in  the 
third  degree  are  unlawful — and  all  marriages  in  the  fourth 

d^ree  are  lawful Thus  the  marriage  with  the 

wife's  sister's  daughter  is  incestuous,  which  is  in  the 
same  d^pree  with  this  marriage :  Moore,  907,  Cro.  EL 
228,  4  Leon.  16,  Man  8  Case."  According  to  this  con- 
stmction  of  the  statute,  it  contains  a  prohibition  of 
the  marriage  of  a  man  with  his  wife's  niece.  More- 
over the  Ecclesiastical  Court  has  decided  that  such  a 
marriage  as  this  is  void ;  and  the  Judges  of  the  common 
law  Courts  have  not  interfered  down  to  the  passing  of 
stai  5  &  6  fF.  4.  c.  54.  The  cases  are  all  referred  to 
in  the  arguments  in  Regina  y.  St.  Giles  (&).     In  Ren- 

nington  v. ,  £.  16  Jac,  ].,   cited  in  Howard  v, 

Bartlett  (c),  though  it  was  held  that  the  widow,  who  was 


(«)  1  Cym,  318.  8.  C.  rum.  Butler  \,  GastriU,  Gilb.  Ca.  Eq.  156. 158. 
8.  a  nom,  Butler  v.  GastreU,  Bunb.  146. 

(h)  11  Q.  B,  173. 

(c)  Hob.  181,  5th  ed,  8.0,  Bennington  'v.  CoU,  Noy,  29;  Butt.  Co. 
Litt.2Qb^,  notel. 
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1861.  mece  to  the  former  wife  of  her  deceased  husband,  was 
The  QoiBH  entitled  to  her  widow's  estate  in  copyhold  land  accord- 
inhabitante  of  ^  *^  *^®  custom  of  the  manor,  inasmuch  as  she  waa 
Briohtoh.  never  during  the  life  of  her  husband  divorced,  it  is 
added  ''  though  there  were  cause/'  [Blackburn  J. 
Wartley  v.  Wathinson  (a),  except  as  reported  in  Keble^ 
is  against  the  marriage.]  That  case  is  first  mentioned, 
nom.  Worthy  v.  Buxton  (6),  upon  an  application  in  HiL 
27  Car.  2.  1676,  for  a  rule  nisi  for  a  prohibition  to  the 
Court  of  York  in  a  suit  for  dissolving  a  marriage  between 
one  Steplienson  and  the  daughter  of  his  first  wife's  sister, 
which  was  granted  T.  28  Car.  2.  (c).  The  plaintiff  was 
directed  to  declare  in  prohibition,  and  the  ai^ument  on 
the  demurrer  was  in  T.  80  Car.  2.  (d).  Ultimately  a 
consultation  was  awarded,  and  therefore  the  words  ''and 
per  curiam  Prohibition,''  in  3  Keb.  661,  mean  that  the 
plaintiff  was  to  declare  in  prohibition  for  the  purpose  of 
a  solemn  argument  The  same  course  was  followed  in 
SnowUng  v.  Nursey  (e),  in  which  the  question  was  several 
times  argued.  In  Ckment  v.  Beard  (/),  which  was  an 
application  for  prohibition  of  a  suit  in  the  Ecclesiastical 
Court  for  marrying  the  wife's  sister's  daughter.  Holt  C.  J. 
said :  ''  Now  for  your  case,  it  is  certainly  within  the  de- 
grees of  affinity ;  and  in  the  same  degree  of  consanymnity 
there  would  be  no  doubt  of  it ;  for  a  man  cannot  marry 
his  own  sister's  daughter.  I  thought  this  case  had  been 
settled ;  there  is  a  case  against  you  in  point."  In  Denny 


(a)  3  £«&.  620,  660    T.Jones,  US:  2  Lev,  2^;  2  Show.  70. 

(b)  3  Keb.  620.  (c)  3  Keb.  660. 

(d)  7.  Jones,  118,  and  2  Show.  70.    In  2  Lev,  254.  the  date  is  T.  31 
Car.  2.  (e)  2  LtUw,  1075. 

(f)  5  Mod.  448,  449,  cited  in  1  Com.  320. 
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?.  Aihwett  (a),  it  is  said :  "  A  prohibition  was  denied  to  igei. 
a  snit  in  the  spiritual  Court  for  marrying  his  wife's  xhe  Qussm 
aster's  daughter,  though  cases  were  quoted  where  such  T^jj^i^jTl^^g  * 
a  mairiage  has  been  held  legal;  Moore,  907;  2  Keb.  Briqhtox. 
551;  1  Sid.  434;  1  Mod.  25;  2  Lev.  264;  contra 
2  Ventr.  12.^'  But,  on  looking  at  the  cases  referred  to, 
after  several  arguments  prohibition  was  refused,  and  a 
consnltation  was  granted;  and  this  was  the  result  in 
ManrCs  Case  (6),  as  is  said  by  Vatiffhan  C.  J.  in  Hill  y. 
Gifod  (c),  and  in  Harrison  v.  Dr,  Burwett  (d) ;  though, 
also  according  to  Vaughan  C.  J.  (p.  248, 322),  the  record 
of  MatCt  Case  could  not  be  found.  All  the  authorities 
were  considered  and  affirmed,  and  the  same  decisiongiyen, 
in  EUerton  y.  Gastrell  (0) ;  and  in  5  Bac.  Abr.,  7th  ed.. 
Marriage  and  Divorce  (A.),  294,  it  is  assumed  to  be 
undoubted  law ;  and,  since  that  case,  the  question  has 
not  been  raised.  [They  also  cited  2  Stephen^  Comment 
taries,  256,  4th  ed.]  The  opinion  of  the  Ecclesiastical 
Conrts  is  recognised  by  Lord  Denman  C.  J.,  in  Regina 
T.  Chadwick  (/),  as  determining  what  marriages  are  pro- 
hibited by  God's  law ;  and  that  opinion  appears  fiN>m 
the  cases  cited,  in  all  which  the  Ecclesiastical  Court 
was  proceeding  to  dissolye  the  marriage.  Those  Courts 
haye  always  obeyed  the  injunctions  of  the  Canons,  and 
Canon  99  of  the  Canons  of  1603  incorporates  Abp.  Par^ 
ier'%  Table  {g)  in  the  reign  of  Elizabeth,  in  which  mar- 
riages between  a  woman  and  her  mother's  sister's  hus- 

(«)  1  atr,  63. 

(b)  Moore,  907;  A^Lwn,  16;  more  folly  reported  in  Cro.  El.  228. 
(r)  Vaugk  302.  321,  322. 
id)  raiyA.206.247,  248. 

(e)  1  Qm,  318.     8.  C,  rum.  ButUr  t.  OagtriU,   Gilb,  Co,  Eq.  156. 
S,  a  mm.  Butler  t.  Gastrell,  Bunb,  146. 
if)  11  Q.  B.  205.  231,  232. 
is)  2  Bum,  E.  L,  446,  9th  ed.,  by  PhiUinwre, 
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1861.       band,  aod  between  a  woman  and  her  husband's  brother's 
The  QoBB»     *o°*  *f fi  expressly  mentioned  as  unlawful  (a). 

InhabUantsof  <^^-  '«'''•  '«'*• 


fiftlGHTON. 


June  26.    The  judgment  of  the  Court  was  delivered  by 

CocKBURN  C.  J.  My  brothers  reserved  their  judg- 
ment in  this  case^  not  on  account  of  any  doubt  as  to 
what  that  judgment  should  be,  but  in  consequence  of 
my  unavoidable  absence  during  part  of  the  argument^ 
and  from  a  wish  to  ascertain  whether  my  opinion  would 
coincide  with  theirs.  It  is  a  case  of  settlement^  which 
depends  upon  the  question^  whether  a  marriage  with  the 
niece  of  a  deceased  wife  is  or  is  not  valid ;  and  I  now 
state,  as  the  united  opinion  of  the  Court,  that  such  a 
marriage  is  not  lawful.  In  Ellerton  v.  Gastrell  (£), 
where  all  the  authorities  are  collected,  on  a  review  of 
many  cases  all  leading  to  the  same  result,  the  Court 
was  of  opinion  that  a  marriage  with  the  daughter  of  a 
wife's  sister  was  within  the  degrees  prohibited  by  the 
Lemtical  law.  Then  we  have  stat,  5  &  6  ^.  4.  c.  54. ,  which, 
by  section  2,  enacts  '^  that  all  marriages  which  shall  here- 
after be  celebrated  between  persons  within  the  prohibited 
degrees  of  consanguinity  or  afi^ity  shall  be  '*  not  merely 
voidable,  but  *'  absolutely  null  and  void  to  all  intents 
and  purposes  whatsoever."  "We  must  consider  that  Act 
of  Parliament  to  have  been  passed  with  reference  to  the 
known  and  ascertained  state  of  the  l&w  in  the  Ecclesias- 
tical Courts,  and  as  laid  down  by  the  Court  in  EOerton  v. 
Gastrell,  and  consequently  we  have  that  law  sanctioned 
and  confirmed  by  an  Act  of  Parliament     We  there- 

(a)  See  2  Burn,  E.L,  444,  445,  9th  ed.,  by  PhiUimore, 
{b)  1  Com,  S18.     S.  a  nam.  BtUler  v.  GasiriU,  Gilb.  Ca,  ICq.   IfiG. 
5.  C.  nom.  Butler  t.  Gastrell,  Bunb.  145. 
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fore  ^tertain  no  doubt^  upon  the  authority  of  that  case        1861. 
and  upon  stat.  5  &  6  JV.^,c.  54.^  that  this  marriage  is    The  Qusn 

^^^  Inhabitont8of 

Another  point  wan  made^ — ^whether  the  illegitimacy  Bbiohtoh. 
of  the  rister  of  the  deceased  wife  makes  any  difference. 
We  stopped  counsel  in  the  argument  of  that  point ;  and 
I  only  advert  to  it  now,  because  in  a  newspaper  report 
of  this  case  it  is  said  that  the  Court  took  time  to 
consider  it.  That  is  clearly  an  error^  and  contrary 
to  what  fell  fiN>m  the  Court.  For  I  then  stated  (some- 
what emphatically  perhaps)^  that  it  would  be  a  public 
scandal  to  say  that  there  must  be  legal  as  well  as 
natural  consanguinity,  to  bar  such  a  marriage.  If  this 
matter  was  not  perfectly  plain  on  the  fSace  of  it,  we  have 
ample  authority  for  so  holding.  In  Haines  v.  Jeffreys  (a)» 
the  Court  with  equal  determination  repudiated  the  notion 
that  a  bastard  should  not  be  accounted  within  the  pro- 
hibited d^rees.  I  should  not  have  thought  it  necessary 
to  repeat  this,  but  for  the  mistake  in  the  public  prints, 
to  which  I  have  referred,  in  a  matter  of  great  public 
importance. 

The  order  of  Sessions  must,  therefore,  be  quashed. 

Order  of  Sessions  quashed. 

(a)  1  Cbm.  Z;  S,  C.  nom.  Haina  t.  JeffeO,  1  Ld,  Bayin,  68;  nom. 
Bamn  y.  Jtaeott,  5  Mod.  168;  twm.  Hairu  t.  Je/cott,  Comb.  356. 
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Wednesday, 

Criminal 
trial. 

Discharge  of 
jury  without 
giving  verdict 
Collusion, 
Double  plead- 


The  Queen  against  John  Babff  Charleswobth. 

1.  Where,  in  a  case  of  misdemeanor,  the  jniy  are  improperly,  and 
against  the  will  of  the  defendant,  discharged  by  the  Judge  fiom  giyine 
a  Terdict  after  the  trial  has  begun,  this  is  not  equivalent  to  an  acquittal, 
nor  does  it  entitle  the  defendant  to  judgment  quod  eat  sine  die. 

2.  Qu(gret  whether  the  same  holds  in  treason  and  felony  ?  ^ 

3.  Semhle,  that  in  a  criminal  case  a  Judge  is  not  justified  in  dis- 
charging the  jury  from  giving  a  verdict  because  material  evidence  on  the 
part  of  the  Crown  is  not  ^rthcoming,  the  absence  of  which  will  be 
productive  of  a  defeat  of  justice ;  but 

4.  Quare^  whether  he  may  not  do  so  if  the  absence  of  the  evidence  is 
occasioned  by  collusion  between  a  witness  and  the  accused  ? 

6.  Information  by  The  Attorney  General  for  bribery  at  an  election  of 
a  member  of  Parliament.  Plea,  not  guilty.  At  the  trial,  a  material 
and  necessary  witness  for  the  Crown  refused  to  give  evidence,  and  was 
committed  for  contempt ;  whereupon,  at  the  application  of  the  counsel 
for  the  Crown,  the  defendant  objecting,  the  Judge  discharged  the  jury 
from  giving  anjr  verdict :  Qwere,  whether  he  was  right  in  so  doing? 

6.  The  Court  in  that  case  refused  to  allow  the  defendant^  add  a  plea 
puis  darrein  continuance,  stating  the  above  facts :  on  the  ground  that  this 
would  be  to  allow  double  pleading  ,*  and  also,  as  the  facts  would  be  set 
out  on  the  record,  the  defendant  could  take  advantage  of  them. 

TNFORMATION  for  bribery,  filed  by  The  Attorney 
General, 

The  first  count  charged  that  the  defendant  unlawfidly 
and  corruptly  advanced  and  caused  to  be  paid  to  one 
JosS  Louis  Fernandes  the  sum  of  3750/.,  with  intent  that 
it  should  be  expended  in  bribery  at  the  election  of  a 
member  of  Parliament  for  the  borough  of  Wakejield,  in 
Apnl,  1859,  contrary  to  stat  17  &  18  Vict.  c.  102. 
There  were  seven  other  counts  charging  the  defendant 
with  distinct  acts  of  bribing  voters. 

Plea :  Not  guilty. 

On  the  trial,  before  Hill  J.,  at  the  Spring  Assizes  for 
the  county  of  York,  in  1861,  J.  L.  Fernandes,  who  had 
received  a  certificate  from  the  Commissioners  appointed 
under  stat.  15  &  16  Vict  c,  57.,  to  examine  into  corrupt 


WO&TH. 
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practices  at  the  election  for  the  borough  of  Wakefield  in        1861. 
1859^  was  called  as  a  witness  for  the  prosecution.     He    The  Qussx 
refused  to  answer  a  certain  material  question  put  to  him      Q^Ixi 
upon  the  ground  that  the  certificate  was  not  a  sufficient 
protection.     The  learned  Judge  was  of  opinion  that^  by 
Beet.  10^  the  certificate  fireed  him  from  all  prosecutions 
for  any  corrupt  practice  at  the  election,  and  therefore  he 
was  hound  to  answer  the  question.    When  the  witness 
still  refused  to  answer^  the  learned  Judge  adjudged  him 
to  be  guilty  of  a  contempt  of  the  Courts  and  sentenced 
him  to  be  imprisoned  for  that  contempt  for  six  calen- 
dar months,  to  pay  a  fine  of  500/.,   and  to  be  im- 
prisoned until  that  fine  was  paid  (a).      The  Solicitor 
General,  who  conducted  the  case  for  the  Crown,  then 
stated  that  it  was  impossible  to  proceed  with  the  pro- 
secution without  the  evidence  of  this  witness,  and  asked 
the  learned  Judge  to  discharge  the  jury  instead  of  direct- 
ing a  verdict  of  acquittal  for  want  of  evidence,  and  cited 
Newton's  Case  (b)   and   T/ie  King  v.  Stohes  (c).      For 
the  defendant  it  was  contended  that  the  Judge  had 
no  discretionary  power  in  the  matter,  and  that,  when  a 
person  was  once  placed  on  his  trial,  he  had  a  right  to  be 
tried.    The  learned  Judge,  after  consulting  Keating  J., 
said  that  the  conclusion  at  which  he  had  arrived  was  to 
discharge  the  jury ;  that,  if  he  had  not  the  power  to  do 
80  by  law,  the  fact  of  the  discharge,  with  the  reason  of 

(a)  A  habeas  coipns  was  subsequently  moved  for  in  the  Court  of 
Szehequer,  see  6  H  ^  A^  717,  and  in  the  Court  of  Common  Pleas,  see 
10  C.  B.  N.  S.  3.,  to  discbarge  the  witness  from  custody,  and  refused,  on 
the  groimd  that  the  Judges  of  assize  are  Judges  of  a  superior  Court,  and 
hsT6  a  jurisdiction  to  commit,  which  is  not  subject  to  be  renewed  by 
the  Court  above.  * 

(*)  13  Q.  B.  716.  (c)  ea^P.  151. 

2   I  2 
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1861.       it,  would  appear  on  the  record ;  but  that,  if  he  had  the 
The  QusiEH    power,  he  ought  to  exercise  it  where  a  witness  had 
Charles-     ^"IftiUy  tampered  with  the  ends  of  justice.    The  jury 
WORTH.       ^QfQ  discharged  accordingly. 
In  Trinity  Term  {May  80), 

Sir  F.  Kelly,  on  behalf  of  the  defendant,  moTcd  for 
leave  to  file  a  plea  in  the  nature  of  a  plea  puis  darrein  con- 
tinuance, the  plea  of  not  guilty  remaining  on  the  record. 
The  plea  will  raise  the  question  whether  the  defendant, 
having  been  once  put  on  his  trial  upon  this  informa- 
tion, can  again  be  tried  upon  it.  The  discharge  of  the 
jury  in  this  case  waa  not  a  matter  in  the  discretion  of  the 
Judge,  and  therefore  it  may  be  pleaded  as  a  bar  to  the 
information.  Unless  this  plea  is  allowed,  the  defendant 
must  be  exposed  to  the  anxiety  and  expence  of  another 
trial  before  he  will  be  able  to  raise  the  question  by 
motion  in  arrest  of  judgment,  or  by  bringing  a  writ  of 
error.  The  defendant  cannot  compel  the  Crown  to 
make  up  the  postea.  [He  cited  Conway  and  Lynch  v. 
The  Queen  (a),  T/^  Queen  v.  Newton  (b)  and  T/ie  Queen 
V.  Davison  (c).]  If  the  plea  ought  not  to  be  allowed, 
the  Attorney  General  can  move  to  take  it  off  the  file. 

CocKBUBN  C.  J.  Where  a  defendant  alleges  that 
some  matters  have  occurred  since  he  pleaded  which 
exempt  him  from  further  liability  upon  the  charge  made 
against  him  on  the  indictment  or  information,  he  has  a 
right  to  plead  puis  darrein  contintiance.  Upon  this 
ground  the  application  ought  to  be  granted;  and  the 

(fl)  7  Irish  Law  Bep.  149.  (A)  3  C.  #  Kir.  86,  87,  Sa 

(c)  2F.fF.  250. 
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AUcmey  General  can,  if  he  pleases,  move  to  take  the        186I. 
plea  oflF  the  file,  or  demur  to  it.  TheQuiiH 


WioHTMAN  and  Blackburn  JJ.  concurred. 


Cbarlbs- 

WORTH. 


Application  granted. 


The  plea  was  as  follows : — 

"  And  now  (that  is  to  say)  on  the  32d  of  May  in  this 

same  term,  before  onr  said  lady  the  Queen  at  West- 

mmOer,  cometh  the  said  John  Barff  CharUtworth,  by 

the  said  CharleM  Fiddey  his  attorney,  and  saith  that  the 

Slid  AUomey   General   for  our  said  lady  the  Queen 

ought  not  further  to  prosecute  the  above  mentioned 

information  against  him  the  said  J.  B.  C/utrksworth, 

or  to  proceed  to  the  trial  of  the  issue  above  joined, 

becaose  he  says  that  heretofore  (to  wit)  on  the  7th  day 

of  March  a.  n.  1861,  at  York,  in  the  county  of  York,  at 

the  Assiaea  then  and  there  holden  in  and  for  the  said 

county,  before  the  Honorable  Sir  Hugh  Hill,  Knight, 

and  the  Honorable  Sir  Henry  Singer  Keating,  Elnight, 

Jostiees  of  our  lady  the  Queen,  duly  assigned  to  take 

the  Assizes  in  and  for  the  said  county,  the  jurors  of  the 

jury  aforesaid  being  then  and  there  called,  did  then  and 

there  come;  thereupon  [names  of  jurors]  twelve  of  the 

juors  last  aforesaid  were  then  and  there  duly  called, 

aad  did  then  and  there  answer  to  their  names  respec- 

tirely,  and  were  then  and  there  duly  sworn  and  empan- 

nelled  to  try  the  issue  above  knit  and  joined  between 

our  Sovereign  lady  the  Queen   and  the  said  J.  B. 

CharkewortL  And  the  jurors  so  sworn  and  empannelled 

were  then  and  there  duly  charged  with  the  said  J.  B. 

CharUmoorth,  who  was  then  and  there  duly  given  in 
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charge  to  the  last  mentioned  jurors  so  sworn  and  em- 
pannelled  as  last  aforesaid.    And  Sir  WUKam  Atherton, 
Knight,  Her  Majesty's  Solicitor  Greneral,  of  counsel  for 
and  on  behalf  of  our  said  lady  the  Queen,  who  then  and 
there  prosecuted  for  our  said  lady  the  Queen  in  that  be- 
half, did  then  and  there  produce  divers  (to  wit  eight) 
witnesses  for  and  on  behalf  of  our  said  lady  the  Queen, 
who  were  then  and  there  duly  sworn,  and  then  and 
there  gave  eyidence  to  the  said  Court  and  the  said  jury 
so  sworn  and   empannelled  and  charged  with  J.  B, 
Charlesworih  as  aforesaid  touching  the  said  supposed 
misdemeanours  above  laid  to  his  charge.    And  the  said 
J.  B.  Charhsworth  further  says  that,  after  the  said  jurors 
were  so  charged  with  the  said  J.  B.  Charlesworih,  and 
during  the  trial  of  the  said  issue,  Jose  Louis  Femandes, 
one  of  the  said  witnesses  for  and  on  behalf  of  our  said 
lady  the  Queen,  refused  to  answer  a  certain  question 
put  to  him  by  the  counsel  for  and  on  behalf  of  our  said 
lady  the  Queen,  whereupon  the  said  Sir  Hugh  Hill, 
one  of  the  said  Justices,  having  delivered  his  opinion 
that  the   said  J.  Z.  Femandes  was  bound  by  law  to 
answer  the  said  question,  and  he  still  refusing  to  answer 
the  same,  the  counsel  for  our  said  lady  the  Queen  de- 
clined further  to  proceed  with  the  trial  of  tlie  said  issue, 
and  called  upon  the  said  Justice  to  discharge  the  said 
jurors  from  giving  any  verdict  thereon,  against  which 
the  said  J.  B,  Charlesworih,  by  his  counsel  in  that  be- 
half, protested  and  objected,  and  requested  the  said 
Justice  to  proceed  with  the  trial  of  the  said  issue,  so 
that  the  jurors  aforesaid  might  deliver    their  verdict 
thereon,  which   the  said   Justice  refused  to   do,  and 
thereupon  the  said   Justice  then  and   there,   for  the 
reason  aforesaid,  and  for  no  other  cause  whatever,  with- 
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oat  the  consent  and  against  the  will  of  the  said  J*.  B. 
CharksiDorth,  discharged  the  said  jurors  of  the  said  J,  S. 
Ckdrksu>arth,  and  from  declaring  or  giving  their  verdict 
oa  the  said  issue.  And  this  the  said  J.  B.  Charlesworth 
is  ready  to  verify,  &c.  Wherefore  he  prays  judgment, 
and  that  he  may  be  dismissed  by  the  Court  here  of  the 
premises  in  the  said  information  mentioned,  and  be  ac- 
cpiitted  thereof,  and  go  thereof  without  day,  and  that 
the  same  may  not  be  farther  prosecuted  against  him  the 
said  J.  B.  Charleswortk,"  &c. 

Notice  was  given  to  the  Crown  Office,  the  Solicitor 
of  the  Treasury  and  the  Associate  to  produce  the  record 
of  the  proceedings  at  the  trial 
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The  SoUdtor  General  {June  6th)  obtained  a  rule  call- 
ing upon  the  defendant  to  shew  cause  why  the  above 
plea  pleaded  by  the  defendant  in  bar  of  further  proceed- 
ings should  not  be  taken  off  the  file. 

Sir  F.  KeUy,  Bovill,  Mellish,  'and  Maule  shewed  cause 
{Jyme  10th). — The  plea  that  the  jury  had  been  dis- 
charged from  giving  a  verdict  is  a  plea  in  bar  of  further 
proceedings ;  and  the  Crown  ought  either  tQ  have 
traversed  the  plea,  or  pleaded  some  other  replication, 
or  demurred  to  it;  and  then  the  question  whether  the 
plea  was  good  might,  if  necessary,  be  taken  to  a  Court  of 
error.  It  is  competent  to  a  defendant  in  a  criminal 
prosecution  to  raise  the  question  of  the  lawfulness  of 
the  dischai^e  of  the  jury  by  a  plea  puis  darrein  continu- 
ance. In  Conway  and  Lynch  v.  The  Queen  (a),  which 
was  an  indictment  for  felony,  the  jury  at  two  assizes  not 


(a)  7  Lri»k  Law  Bep.  149.    See  ftn  ftbstract  of  the  case  in  note  to 
NewUm't  Cote,  13  Q.  B.  736. 
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1861.       agreeing  were  diflcharged;  at  the  third  aBBixes  two  pleas 
The  QuBBH    Betting  forth  the  facts  and  the  dischai^  of  the  jury  at 
C   ^  LIS-     ^^^  ^"^  ^^^  second  assizes  were  pleaded ;  no  objection 
woETH.       vas  taken  by  the  oonnsel  for  the  Crown  to  the  pleas; 
but  they  replied,  adding  some  fiicts  to  those  stated  in 
the  pleas,  and  the  prisoners  demurred.   The  pleas,  which 
were  in  the  nature  of  pleas  puis  darrein  continuance 
remained  on  the  record  with  the  plea  of  not  guilty.    In 
this  case  the  defendant  has  put  in  the  plea  now  instead 
of  waiting  until  the  information  should  be  taken  down 
again  to  the  assizes.     [Blackbum  J.     In  Conway  and 
Lytich  y.  The  Queen  (a)  the  counsel  for  the  Crown  waived 
any  objections  to  want  of  form  in  the  pleas^  and  Cramp- 
ton  J.,  p.  165,  objected  that^  *'  after  pleading  not  guilty 
to  the  indictment,  and  putting  themselyes  for  trial  upon 
a  jury,  the  prisoners  are  allowed  not  only  to  plead  in.bar 
of  further  proceedings,  but  to  plead  double  nuUter" 
observing  that  if  the  case  proceeded  to  the  House  of 
Lords  it  would  not  pass  without  observation.]    CrampUm 
J.  only  objected  that  the  pleas  were  double  in  pleading 
a  dischaigeof  the  jury  at  the  first  assizes  and  a  discharge 
of  the  jury  at  the  second  assizea    Also  the  counsel  for 
the  Crown  merely  waived  any  objection  to  the  f<Nnn  of  the 
pleas :  and  their  waiver  could  not  give  jurisdiction  to  the 
Court  to  entertain  a  question  not  properly  raised  on  the  re- 
cord. There  is  no  difference  between  this  plea  and  the  plea 
in  Conway  and  Lynch  v.  The  Queen  (a),  except  that  this 
plea  concludes  with  a  prayer  of  judgment  that  the  defend- 
ant may  '^  be  acquitted'^  of  the  premises  in  the  informa- 
tion, that  is,  by  the  Court,  ''and  go  thereof  without  day, 
and  that  the  same  may  not  be  further  prosecuted  against 
him  '/^  whereas  the  plea  in  Conway  and  Lynch  v.  The 

(a)  7  Irish  Law  Rep,  149. 
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Qiteai,  p.  150^  concludes  with  a  prayer  of  judgment  ig^i, 
simply  that  the  indictment  ''  may  not  be  iuriher  prose-  xho  Quxxs^ 
cated"  against  the  defendant  ICrampian  3.  Rrrin  J.  chAhs- 
oonsiders  that  an  entry  of  the  fieusts  ought  to  have  wortb« 
been  made  by  the  Clerk  of  the  Crown  when  the  jury 
were  dischaiged, ''  which  if  he  had  done/'  he  says  (p.  160)^ 
"there  would  have  been  no  need  of  a  plea  on  the  part 
of  the  prisoner :''  that  does  away  with  the  diflference  of 
the  two  pleas.  The  SoUcitar  General  This  being  a 
record  of  this  Courts  an  entry  will  be  made  of  the  pro- 
ceedings; at  present  only  minutes  are  prepared  firom 
which  the  record  will  be  made  up  hereafter.]  The 
defiendant  is  willing  to  amend  the  plea  according  to  the 
fiicto  at  the  triaL  The  statement  on  the  record  ought 
to  contain  an  entry  of  the  discharge  of  the  jury  and  the 
reason  for  that  disduirge.  In  2^  Queen  v.  Newton  (a) 
Bdfe  B«  said  that  such  a  plea  as  this  would  be  proper 
even  if  it  stated  nothing  new.  [Crompton  J.  There  is 
authority  that  a  judgment  on  a  plea  of  auterfois  acquit 
would  be  final;  and  then  the  trial  would  be  lost.]  This 
plea  is  essentially  different  from  a  plea  of  auter  fois 
acquit.  [^Cochbum  C.  J.  In  criminal  proceedings  a 
defendant  cannot  plead  double  {b),  and  therefore^  if 
iutead  of  trying  the  defendant  on  this  information  a 
new  information  were  filed,  he  could  not  plead  a  plea 
of  not  guilty  and  this  plea  in  bar.]  There  is  autho- 
rity that  if  the  indictment  be  for  felony  or  treason  the 
drfendant,  besides  the  plea  of  auterfois  acquit^  should 
also  plead  over  to  the  felony  j  Archb.  Plead,  and  JBv.  in 
Crim.  Cos.,  119, 12th  ed. ;  where  VimdercomVe  Case  (c) 

(a)  3  Car.  #  JL  85.  88.    8m  Newton*s  Case,  13  Q,  B,  734,  735. 
(6)  See  1  CSM».  CHm.  Lcm,  434,  2d  ed. 
(c)  2  Leach,  C.  C,  708,  4th  ed. 
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is  cited,  in  which  there  being  a  plea  of  auterfois  ac- 
quit to  an  indictment  for  burglary,  it  is  stated,  p.  712, 
note  (a),  "  the  plea,  as  it  was  originally  delivered  to  the 
Court,  did  not  pkad  aver,  but  the  Court  conceiving  this 
to  be  absolutely  necessary,  the  prisoners  pleaded  over  to 
the  burglary, '  Not  Guilty,'  and  it  was  added  to  the  plea  in 
parchment/*  [Crompton  J.  In  The  Queen  v.  Goddard  {a) 
Holt  C.  J.  said  '^  a  man  could  not  plead  over  in  any 
case,  but  in  treason  or  felony,  and  not  in  case  of  a  mis* 
demeanour :''  if  the  defendant  was  indicted  anew  he 
could  not  plead  both  auterfois  acquit  and  not  guilty. 
Suppose  the  Crown  traverses  this  plea  and  issue  is  taken 
thereon,  is  the  record  to  be  sent  down  with  both  pleas 
upon  it  ?]  The  issue  raised  by  this  plea  will  be  tried 
first,  and  if  found  in  favour  of  the  defendant  he  will 
have  judgment  on  it,  and  the  issue  upon  the  plea  of  not 
guilty  will  not  be  tried.  [Crompton  J.  The  judgment 
must  be  given  by  this  Court.  If  the  Crown  should 
demur,  still  the  Crown  has  a  right  to  take  the  case  down 
to  trial  for  disposing  of  the  issue  in  fact.  Wightman  J. 
If  the  information  goes  down  to  trial  again  and  the 
defendant  is  convicted,  he  may  move  in  arrest  of  judg- 
ment.] But  the  Judge  might  pronounce  sentence  at 
once,  as  Lord  Campbell  did  in  The  Queen  v.  Humphry 
Broum  and  others  {The  Case  of  the  Royal  British 
Bank  (b)  ).  ICrompton  J.  In  that  case  there  was  no 
question  of  law;  besides,  whether  a  legal  judgment 
could  be  entered  would  be  a  question  for  this  Court] 
But  it  could  not  come  before  the  Court  until  a  part  of 

(a)  2  Ld,  Baym.  920.  922. 

{h)  At  the  Sittiiigs  at  GuUdhaU  after  HU,  Term,  1857.  See  Report 
of  the  Trial  by  Mr.  Cook  Evans.  In  the  following  Easter  Termt  applica- 
tion &r  a  new  trial  was  made  on  behalf  of  some  of  the  defendants,  bat 
reflised. 
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the  panishment  had  been  endured.     The  Queen  y.  J9aot-        1861. 

lofi(a)  is  an  instance  of  an  indictment  for  mijBdemeanor^    TbeQuMn" 

in  which  the  jnry  not  being  able  to  agree  were  discharged,      ChijIles- 

and  the  indictment  having  been  removed  into  the  Cen-       ^orth. 

tial  Criminal  Conrt  by  certiorari,  a  similar  plea  to  this 

was  pleaded,  the  form  and  language  of  vrhich  shews 

that  it  was  pleaded  to  the  original  indictment.     [  Cramp' 

ton  3,    On  the  removal  of  an  indictment  by  certiorari 

the  proceedings  begin  afiresh.     Blackburn  J.     The  plea 

in  The  Queen  v.  Damson  (a)  was  not  in  the  nature  of 

a  plea  puis  darrein  continuance.      Crampian  J.     Un- 

fortonately  the  report  does  not  give  the  conclusion  of 

the  plea.    The  three  Judges  {Polloeh  C.  B.,  Martin  B., 

and  HUl  J.)  gave  no  opinion  that  the  discharge  of  the 

jury  might  be  taken  advantage  of  by  plea :  they  held 

the  plea  to  be  bad  because  it  pleaded  matter  which 

was  for  the  discretion  of  the  Judge.     This  is  matter  for 

Bo^estion  on  the  record  rather  than  of  plea ;  it  concerns 

the  exercise  of  the  power  of  a  Judge,  which  in  former 

times  was  abused,  as  in  WhiiebreadandFenwicVe  Caee{by 

Wightman  J.     Assuming  that  the  plea  states  no  more 

than  will   appear  on  the  record,  we  ought    not   to 

allow  the  defendant  to  plead  so  that  the  facts  shall 

twice  appear  on  the  record.      If  the  plea  and  the  entry 

on  the  record  differ,  a  summons  might  be  taken  out 

before  my  brother  Hill  to  amend  the  record.]     The 

record  is  not  in  the  power  of  the  defendant   [  Wightman 

J.    The  officer  may  be  compelled  to  make  the  proper 

entry,    by  taking    out    a  summons  before  a  Judge. 

(a)2F.#F.260.. 

(i)  See  The  King  ▼.  Ireland  and  others,  7  How,  8t.  Tr.  79.  120,  and 
TU  King  y.  Wkiiebread  and  others,  Id,  311.  316— 317,  and  remarkB  on 
the  illegality  of  that  proceeding,  Id,  497,  note. 
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Crampton'J.    Suppose  the   jury  found  an  inartifical 
verdict.]    It  would  be  necessary  to  put  it  on  the  record 
in  order  that  the  defendant  might  have  the  judgment  of 
the  Court  on  the  question  of  law^  without  going  down 
to  trial     [Cromptan  J.    I  doubt  the  power  of  the  Court 
to  prevent  the  record  going  down  to  trial  for  disposing 
of  an  issue  of  &ct.]     What  becomes  of  the  plea  of  not 
guilty  ?    If  the  defendant  has  judgment  on  this  plea^ 
every  other  issue  is  immaterial,  and  the  cause  is  at  an 
end ;  and  therefore  it  is  not  necessary  that  the  other 
issue  should  be  tried.     Suppose,  while  the  information 
was   being   tried,   the    Queen's   pardon    came    down 
to  the  assizes.      [Blackburn  J.      In  that  case  must 
not  the  plea  of  not  guilty  be  withdrawn  as  a  pre- 
liminary step  to  pleading  the  pardon?]     In  2  HawL 
P.  C,  by  Curwood,  p.  551,  b.  2,  c.  37,  s.  67,  "  Of  Par- 
don,''  it  is  said,  '^  Fourthly,  That  no  such  pardon  can  be 
pleaded  together  with,  or  after  the  general  issue,  unless 
it  be  of  a  date  subsequent  to  the  time  of  the  pleading 
such  issue,  because  otherwise  it  is  waived  by  it."  [Cocibum 
C.  J.    When  the  defendant  pleads  a  pardon,  must  he 
not  waive  the  general  issue?]    There  is  no  authority  for 
that.     ICockburn  C.  J.    The  pardon  assumes  the  offence 
of  the  party].    Whenever  anything  occurs  subsequently 
to  the  jury  being  sworn,  which  disentitles  the  Crown  to 
proceed  further,  the  defendant  ought  to  be  allowed 
to  put  it  on  the   record   by  way  of  plea.     [Cock" 
bum  C.   J.      Probably  the   SoUcitar    General   would 
not  offer  any  resistance  to  an  entry  of  the  tacts  stated 
in  the  plea  being  made  on  the  record,  and  then  the 
defendant  might  pray  judgment  quod  eat  sine  die.    The 
Solicitor  General,   The  entry  would  contain  in  substance 
the  facts  stated  in  the  plea,  with  the  addition  of  some 
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other  particulars.]  The  objection  is  that  the  Court  has 
no  power  to  put  the  defendant  upon  his  trial  a  second 
time.  [Cockbvm  C.  J.  We  must  ascertain  the  effect 
of  ibis  plea  on  the  plea  of  not  guilty,  otherwise  there 
may  be  donble  pleadings  which  is  not  allowable.  If  the 
&cts  are  put  on  the  record  by  way  of  suggestion  they 
are  trarersable.  Cromptan  J.  The  Court  will  not  quash 
an  indictment  unless  it  is  perfectly  dear  that  the  indict- 
ment is  insufficient,  but  leaves  it  on  the  record,  so  that 
Ac  objection  to  it  may  be  taken  in  arrest  of  judgment. 
And  a  plea  that  the  defendant  oi^ht  to  be  acquitted  is 
practically  a  matter  in  arrest  of  judgment.]  Suppose  a 
plea  that  the  jury  gave  a  verdict  of  acquittal,  and  there- 
upon the  Judge  directed  that  the  jury  should  be  dis- 
duuged.  Or  suppose  an  issue  as  to  error  in  &ct,  there 
would  be  a  venire  to  try  that  issue,  in  order  to  inform 
the  conscience  of  the  Court,  and  to  enable  it  to  determine 
whether  it  would  send  the  case  down  for  trial. 
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7%e  Solicitor  General,   Overend,  Mirnkg  Cleatby  and 
Webby y  in  support  of  the  rule,  were  not  called  upon. 


CocKBTTBN  C.  J.  I  am  of  opinion  that  the  rule  ought 
to  be  made  absolute.  This  plea  cannot  be  allowed  to 
remain  on  the  file:  as  the  record  now  stands,  it  is  open  to 
&e  objection  of  shewing  what  amounts  to  a  double  plea; 
and  it  is  laid  down  by  authority  that  in  an  indictment 
for  a  misdemeanour  there  may  not  be  double  pleas. 
The  proper  mode  of  raising  the  question  whether  the 
defendant  may  be  put  upon  his  trial  again  upon  this 
information  will  be,  by  the  defendant  taking  any  objec- 
tion which  he  is  entitled  to  by  law,  when  the  £ftcts  are 
entered  on  the  record.    The  Solicitor  General  makes  no 
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objection  to  adopt  the  facts  as  stated  in  the  plea,  witl 
the  addition  of  some  particulars.  Wlien  the  facts  appea 
upon  the  record,  there  will  be  a  further  objection  to  tli 
plea  that  it  states  the  same  facts  as  are  already  stated  o 
the  record.  Therefore,  this  being  a  matter  of  discrctio 
with  the  Court,  I  am  of  opinion  that  we  ought  not  f 
allow  this  plea* 

IViGHTMAN  J.  I  am  of  the  same  opinion,  upon  Xl 
ground  that  if  there  shall  be  an  entry  on  the  record  i 
the  facts  as  stated  in  this  plea^  it  will  be  inconvenient, 
not  improper,  that  the  same  matter  should  appear  tvri( 
on  the  record.  Whatever  may  be  the  mode  of  takii 
adYantage  of  the  discharge  of  the  juryj  the  defendai 
wHJ  not  be  prejudiced  by  putting  the  matter  on  tl 
record,  except  in  this,  that  he  may  be  put  to  the  troul 
and  expense  of  another  trial,  I  do  not  know  how  th 
may  be :  certain  I  am  that  there  is  no  instance  in  whi" 
there  has  been  such  a  plea  except  Conway  and  Lyn 
T.  The  Qnetn  (a\  and  The  Queen  v<  Davison  (b) ; 
which  latter  case  it  does  not  appear  whether  the  prison 
was  tried  upon  the  same  or  another  indictment. 

Cao^iiPTON  J,  We  must  consider  this  application 
we  should  do  an  application  to  put  this  plea  on  t 
record ;  because  the  plea  was  put  on  the  record  by 
application  ex  parte.  It  is  clear  that  it  cannot  be  alla\f 
without  the  plea  of  not  guilty  being  withdrawn.  T 
is  not  matter  of  plea,  but  matter  of  error.  It  is 
objection  to  what  has  occurred  at  the  trial,  as  wl 
there  is  a  wrong  entry  on  the  record  as  to  the  jury, 
when  the  jury  have  given  an  imperfect  verdict :  in  ih 
(*f)  7  IrLfk  Law  Erp.  149,  (A)  2  F,  #  F,  25a 


XXV.   VICTORIA. 


473 


cases  the  proper  course  is  to  get  tbe  facts  entered  upon  the 
record ;  and  when  the  defendant  is  brought  up  for  judg- 
ment then  is  the  time  for  him  to  take  objection.  There- 
fore I  agree  that  the  plea  ought  to  expunged. 


1861. 
The  QuBBH 

T. 
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Blackburn  J.  I  am  of  the  same  opinion.  It  is  suffi- 
cient to  say  that,  while  the  plea  of  not  guilty  stands  on 
the  record,  the  pleading  this  plea  is  pleading  double, 
and  therefore  it  ought  to  be  expunged.  The  true  state 
of  things  as  they  occurred  at  the  trial  ought  to  be  en- 
tered on  the  record;  and  I  think  no  advantage  can  be 
taken  of  that  entry  until  the  plea  of  not  guilty  has  been 
disposed  of. 

Rule  absolute. 


Sir  J*.  Kelly  {June  11th)  applied  to  the  Court  to  order 
that  a  statement  of  the  fiEicts  should  be  entered  on  the 
I'ecord  immediately. 

The  following  entry  on  the  record  was  accordingly 
made :  **  On  which  day,  before  our  lady  the  Queen,  at 
Westminster^  come  as  well  the  said  Attorney  General 
of  our  lady  the  Queen  as  the  said  J.  B.  Charlesworth 
by  his  attorney  aforesaid.  And  the  Justices  of  our 
lady  the  Queen,  of  Assize,  before  whom,  &c.,  have  sent 
here  their  record  before  them  had  in  these  words,  to  wit, 
'  Afterwards,  at  the  day  and  place  within  contained  before 
the  Honorable  Sir  Hugh  Hill,  Knight,  one  of  the  Justices 
of  our  Lady  the  Queen,  before  the  Queen  herself,  and  the 
Honorable  Sir  Henry  Singer  Keating,  one  of  the  Justices 
of  our  lady  the  Queen,  of  the  Bench  of  Justices  of  our 
Lady  the  Queen,  assigned  to  take  the  Assizes  in  and 
for  the  county  of  York,  come  as  well  the  said  Attorney 
General  of  our  Lady  the  Queen  as  the  said  J,  B.  Charles- 
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worth  by  his  attorney  dbresaid.  And  the  jurors  o] 
jury.  If  hereof  jnention  is  within  made^  being  called 
wise,  come,  who  to  »ay  the  truth  of  the  matters  w 
contained  were  elected,  tried  and  sworn.  And  f 
wardsj  at  the  Assizes  aforesaid,  in  the  county  afon 
the  said  juiy,  so  sworn  as  aforesdd,  are  then  and  1 
dnly  charged  with  the  said  J.  B,  Charksworth,  an 
the  said  J,  B.  Ckarlestmrth  is  then  and  there  duly  | 
in  charge  to  the  said  jurors  so  sworn  as  aforesaid 
thereupon  pubHc  piroclamation  i&  made  there  in  ( 
for  our  said  Lady  the  Queen,  that  if  there  be  ani 
who  will  inform  the  aforesaid  Justices  of  Assize 
Queen^s  Attorney  General,  the  Queen^s  Serjeant  at 
or  the  junors  of  the  jury  aforesaid  concerning  the 
ters  within  contained,  he  should  oome  forth  an 
heard.  Whereupon  Sir  fFiWam  Atherton^  Knight,  S 
tor  GeneraJj  oSereth  himself  on  behalf  of  onr  said 
the  Queen  to  do  this.  WTiereupon  the  Court  here 
ceedeth  to  the  taking  of  the  inquest  aforesaid  hi 
jurors  aforesaid,  now  here  appearing  for  the  pu 
aforesaid^  and  during  the  taking  of  the  inquest  afoi 
JoiS  Louis  FernamfeSf  a  witness  produced  before  thi 
jurors  for  and  behalf  of  our  said  Lady  the  Queei 
said  J,  L,  FemandeM  then  being  a  material  and  i 
sary  witness  on  behalf  of  our  said  Lady  the  Queen,  w 
refused  to  answer  a  certain  question  put  to  hina  b 
counsel  for  and  on  behalf  of  our  said  Lady  the  Q 
Whereupon  the  said  Sir  Hugh  Hill^  one  of  the 
Justices,  having  delivered  his  opinion  that  the  said 
Fernandes  is  bound  by  law  to  answer  the  said  que 
and  he  the  said  X  L,  F^mandes  still  refusing  to  ai 
the  same,  the  said  Sir  Hu^h  Mill  adjudges  that  thi 
X  L.  Femandes  is  by  reason  thereof  guilty  of  a 
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tempt  of  C!onrt  here.    And  thereupon  the  counsel  for 

our  said  Lady  the  Queen  decline  to  proceed  further  with 

the  taking  of  the  inquest  aforesaid,  and  call  upon  the 

said  Justice  to  discharge  the  said  jurors  firom  giving  anj 

yerdict  thereon,  against  which  the  said  J.  B.  Ckarkswarth 

by  his  counsel  in  that  behalf  objects  and  protests,  and 

requires  the  said  Justice  to  proceed  with  the  taking  of 

the  said  inquest,  so  that  the  jurors  aforesaid  may  deliyer 

their  yerdict  thereon,  which  the  said  Justice  refuses  to 

do;  and  thereupon  the  said  Justice  then  and  there,  for 

the  reasons  aforesaid,  and  for  no  other  cause  whatever, 

and  without  the  consent  and  against  the  will  of  the  said 

J.  B.  Charlesworih,  and  of  his  said  counsel,  orders  that 

the  said  jurors  shall  be,  and  the  jurors  by  the  Justice 

aforesaid,  from  giving  any  verdict  of   and  upon  the 

premises  are,  discharged.     Therefore  the  jury  aforesaid 

are  further  put  in  respite  before  our  Lady  the  Queen,  at 

Watmmster,  until,  &a'' 
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Sir  F.  Kelly  {June  I2th)  obtained  a  rule,  of  which 
notice  was  given  to  the  Solicitor  of  the  Treasury,  by 
which,  "upon  reading  the  record  in  this  prosecution,"  it 
was  '^  ordered  that  cause  be  shewn  instanter  (a)  why 
judgment  should  not  be  entered  for  the  defendant,  that 
he  be  dismissed  and  dischaiged  of  and  from  the  premises 
in  the  information  in  this  prosecution  specified  and 
diai^ged  upon  him,  and  that  he  depart  without  day  in 
that  behalf;  and  why  the  award  of  jury  process  and  all 


(a)  June  12th  being  the  iMt  day  of  TVinUif  Term,  the  rale  was  made 
w^nmikld  inatanter,  in  order  that  it  might  be  a  matter  "  pending  in  the 
Gonr^"  and  as  such  be  disposed  of  at  the  Sittings  in  Banc  after  Term, 
SToiding  the  question  whether  the  Court  had  power  to  make  the  rule 
rvtnmable  at  those  sittings  by  consent. 


VOL.    I. 
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1961,        other   proceedings  in   this  prosecution   should  not  he 

Tbe  Queen     ^tajed,^^ 

This  rule  was  argued  at  the  Sittrngs  in  Banc  after 
Term  (June  22nd,  23rd,  24th  and  25th> 

The  Salicitar  General,  Overend,  Ckashy  and  Wehhy 
ahewed  cause ^ — First:  in  the  present  state  of  the  record 
and  of  the  proceedings,  tbe  judgment  prayed  for,  which 
would  amount  to  a  judgment  of  acquittal^  cannot  be  en- 
tered either  according  to  the  principles  of  pleading  or 
according  to  precedent.  The  issue  on  the  plea  of  not 
guilty  remains  to  be  disposed  of.  A  final  judgment 
cannot  be  given  until  all  tbe  issues  in  law  and  in  fact 
joined  on  the  record  have  been  disposed  of,  which 
means  that  there  must  be  a  judgment  or  a  verdict 
and  judgment  upon  each ;  Beckham  v-  Knight  (a). 
Garden  v.  The  General  Cemetery  Company  (i}j  Hint  on 
V.  Acraman  (c),  [Bhckburn  J.  If  the  other  side 
are  right,  the  issue  on  the  plea  of  not  guilty  has 
been  disposed  of,  Cackhnrn  C*  J-  The  reason  for 
not  taking  the  record  into  a  Court  of  error  until  all 
the  issues  are  disposed  of  does  not  apply  if  the  issue  on 
the  plea  of  not  guilty  is  immaterial.]  Whether  this 
application  is  granted  or  refused,  the  case  will  not  be 
ripe  for  a  final  judgment;  and  a  writ  of  error  can  be 
brought  only  upon  a  final  judgment;  Metcalfe' i  Case  (*i). 
This  is  in  the  nature  of  an  application  to  stay  proceed- 
ings, and  the  refusal  of  such  an  application  could  not  be 
reviewed  by  writ  of  error,  [Crompton  J*  If  we  refuse 
a  venire  de  novo,  ^-iU  there  not  be  a  judgment  on  which 
a  writ  of  error  will  lie  ?     The  refusal  would  appear  ou 


{a)  7  D&wL  P.  a  409, 
(r)  3  a  3.  737. 


(A)  Id.  425. 
{d)  U  €o.m. 
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the  record ;  and  if  we  are  wrongs  the  Court  of  error  would        igei. 

award  a  venire  de  novo.    The  House  of  Lords  have  held    The  Qusiv' 

that  a  writ  of  error  will  lie  on  an  award  of  a  venire  de     chablbs- 

iiovo(a).  Blackburn  J.  The  judgment  of  the  Exchequer       worth. 

Chamher  in  Campbell  v.  The  Queen  {b),  shews  that  the 

Court  of  error  might  order  the  Court  below  to  award 

a  Fenire  de  novo.]     Admitting  that  a  wrong  award  of 

a  venire  de  novo  is  ground  of  error  {c),  there  would 

be  no  award  of  a  venire  de  novo  in  this  case;  upon  the 

mt  being  resealed^  the  same  jury  as  that  which  was 

discliai^ed  would  be  summoned  by  the  sheriff  with- 

oat  the  intervention  of  the  Court  by  distringas  out 

of  the  Crown   0£Sce.     [They  referred  to  the  entry 

kA&Uer  ats.  Brett  {d),  and  in  The  Queen  v.  fFatsan  (e), 

where  a  juror  was  withdrawn  on  the  first  trial.]     In 

^  case^  the  special  jury  was  struck  according  to  the 

practice  existing  before  The  Common  Law  Procedure 

Act^  15  &  16  Vict.  c.  76.,  in  pursuance  of  the  proviso 

insect  108 ;  but  a  fresh  rule  for  a  special  jury  would 

not  be  necessary*     [IVightman  i.   The  Master  says  that 

a  q^ecial  jury  would  in  this  case  be  summoned  by  a  venire 

de  novo  in  the  old  way.]    There  is  no  instance  in  the 

Crown  Office  of  a  writ  of  error  upon  a  judgment  quod  eat 

sine  die.  And  if  the  judgment  quod  eat  sine  die  discharges 

the  defendant  from  the  offence,  there  could  not  be  new 

process  to  vex  him  for  the  same  offence.     Fiurther,  there 

is  no  precedent  for  such  a  judgment  as.  eat  sine  die 

at  this  stage  of  the  proceedings.    The  only  mode  in 

(a)  ^%e  BtMohon^.  air  T,  B,  Utmard^b  K  L,  Ca.  931. 
(6)  11  Q.  B.  799.  814. 

{c)  See  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict  e.  125. 
4.43. 
(i)  LiU.  Entr.  489.  (e)  2  Ld,  Baym,  866. 

2  K  2 
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iFhich  an  objection  can  be  taken  to  laftttCT  on  ih 
record  earlier  than  the  time  for  moring  in  arrest  o 
judgment  is  by  demurrer.  The  objection  which  i 
made  the  ground  of  this  appL cation  will  be  open  i 
the  defendant  on  motion  in  arrest  of  judgment  an* 
on  a  writ  of  error  upon  final  judgment.  In  Kinloch! 
Case  (a)  J  the  issue  on  the  plea  of  not  guilty  was  firs 
tried^  and,  the  prisoners  being  found  guilty,  their  counsc 
moved  in  arrest  of  judgment  [Ml^htman  J,  In  Th 
King  V.  H^ade  (b),  the?  Judges  thought  that  the  diacharg 
of  the  jury  was  improper,  and  that  judgment  of  ac 
quittal  should  have  been  given,  but  there  they  leav^ 
the  matter ;  Crampton  J.  In  Kin^  v.  The  Que€n{c)j  th 
reason  for  ordering  a  second  trial  was  entered  upon  tb 
record.]  The  course  taken  by  the  defendant  in  thi 
case  was  not  taken  in  Newton's  Case  (d)  nor  in  Tl 
Queen  v,  Davison  (^),  which  was  an  indietment  for 
misdemeanor^  nor  in  Conway  and  Lynch  v.  The  Queen  (f 
which  was  an  indietment  for  a  felony.  The  proceeding 
in  the  latter  case  were  irregular,  but  the  consent  of  th 
Attorney  General  cured  the  ii'regulai^ity,  [Crompt&n  * 
In  Newton s  Case  {y)  the  prisoner  had  been  tried  befoi 
commissioners  of  oyer  and  terminer ;  and  in  Tiie  Qitet 
V.  Davison  (A)  the  prisoner  bad  been  tried  at  the  Quart* 
Sessions.  This  question  arises  on  matter  appearing  c 
the  record  in  the  nature  of  a  postca,  and  I  do  not  s\ 
any  reason  irhy  it  should  not  be  raised  at  that  stage  i 
the  proceedings.] 


(a)  Faster,  10.  22.  The  case  is  (Uso  reported  in  18  Htm.  Si.  TV.  39£ 

(A)  1  Moo.  a  a  m  (c)  14  q.  b,  31. 

id)  13  Q.  B.  7lt5.  (e)  %F.^F.  250. 

(/}  7  IriJih  LatD  Rep.  140. 

(f/)  13  (?.  B.  716,  (h)  2  F,  #  F.  2riO. 
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Secondly :  at  no  stage  of  the  proceedings^  and  in  no 
form  would  the  defendant    be  entitled   to   have  the  ' 
judgment   prayed  for  entered   on   the  record.      The 
Judge    had    power    to  discharge  the  jury,  and  if  he 
had  that  power    it   must  be  exercised  in  his  discre- 
tion, and  his  discretion  is  not  subject  to  be  reviewed 
any  more  than  the   ruling  of    a   Judge  in   criminal 
cases  as  to  the  admissibility  of  evidence  or  his  mode 
of  leaving  a  case  to  the  jury.     The  authorities  and  cases 
are  most  of  them  cited  or  referred  to  in  the  argument  of 
Sir  John  Jervis,  Attorney  General,  in  Newton! s  Case  (a), 
p.  717-725-     [They  referred  to  Co.  Litt  227  b.;  Doc- 
tor and  Student,  DiaL  2,  ch.  52;  2  Hale  P.  C.294, 295, 
c.  41 ;  KinlocKs  Case  {b) ;  Ferraris  Case  (c).]  The  position 
in  Co.  Litt.  227  &.  that  ''  a  jury  sworn  and  charged  in 
case  of  life  or  member,  cannot  be  discharged  by  the 
Court  or  any  other,  but  they  ought  to  give  a  verdict,*' 
is  too  large,  as  appears  from  subsequent  decisions.     The 
role  laid  down  by  Blackstone,  4  Comm.  p.  860,  is  that 
''the  jury  cannot  be  discharged   (unless  in  cases  of 
evident  necessity)  tiU  they  have  given  in  their  verdict** 
And  the  word  necessity  is  not  confined  to  physical  ne- 
cessity.    [They  cited  the  observations  of  Coleridge  and 
Erie  J  J.  in  Newton*  s  Case  (d).'\    To  constitute  the  neces- 
sity it  is  enough  that  there  are  special  circumstances, 
caused  by  the  misconduct  of  some  person  concerned  in 
the  trial,  owing  to  which,  unless  the  jury  are  discharged, 
there  will  be  a  failure  of  justice.     In  2  Hawk.  P.  C, 
by  Curwood,  619,  ch.  47,  s.  1,  it  is  said  ''  that  it  seems  to 
have  been  anciently  an  uncontroverted  rule,  and  hath 
been  allowed,  even  by  those  of  the  contrary  opinion,  to 
have  been  the  general  tradition  of  the  law,  that  a  jury 


1861. 
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WOBTB. 


(a)  13  Q.  B.  716. 


(6)  Fost.  16,  22. 

id)  13  Q,  B.  733,  734. 
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sworn  and  charged  in  a  capital  case,  cannot  be  dUcla 

(without  the  prisoner's  consent)  tiU  they  have  gi 

Terdict  f'  and  then  it  is  added,  note  {c),  "  and  the 

is  holden  by  Coke  as  to  larceny^  and  any  case  of  me 

3  Inst  1 10,  Cq,  Litt  227  h.    But  as  to  cases  of  an  it 

nature,  the  contrary   hath  been  adjndged.     Rai 

84,    Videl   Ventr.  m."     IWightman  2.     "Anyc 

member"  embraces  those  misdemeanors  for  which  s 

might  have  been  condemned  to  stand  in  the  piJ 

This  is  not  so  much  matter  of  law  as  of  practice  •  Cra 

J.J  in  Conway  and  Lynch  v,  TA^*  Queen  (a)^  In  ^t 

Case  {b)i    Foster  J.  said,  ^*  I  take  it  to  be  one  of 

questions,  which  are  not  capable  of  being  dctermii: 

any  general  rule  that  hath  hitherto  been  laid  do^ 

possibly  ever  may  be.     For  I  think  it  is  imposei 

fix  upon  any  single  rule  which  can  be  made  to  | 

the  infinite  variety  of  cases  which  may  come  imdc 

general  question  without  maniiest  absurdity;  aiid  ii: 

instances  without  the  highest  injustice;'*   In  2  Hal 

2 95 J  c  4L  it  is  said,  *' Nothing  ig  more  ordlnar] 

after  the  jury  sworn,  and  charged  with  a  prisonc 

evidence  given,  yet  if  it  appear  to  the  Conrtj  thai 

of  the  evidence  is  kept  back,  or  taken  oif"    (that 

collusion  with  the  prisoner),  "or  that  there  ma; 

fiiller  discovery  J    *^  and  the  offence  notorioua  *  ♦ 

that  the  evidencCj  though  not  sufficient  to  conv; 

prisoner,  yet  gives  the  Court  a  great  and  strong 

cion  of  his  guilt,  the  Coiut  may  discliarge  the  j 

the  prisoner,  and  remit  him  to  the  gaol   for  i 

evidence,"  Ferrar^^  Case(c)  goes  farther tlian  is  ncc 

for  the  present  case.    [Cochbum  C*  J*    And  farthe 

the  modern  practice  warrants.]     One  class  of  ci 


M  7  hkh  Law  EqK  Ha  172. 


(A)   FfM/^. 
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which,  according  to  modem  practice,  jndges  have  dift-       1861. 
charged  the  jury,  is  where  the  jury  have  been  nnable   The  Quuh 
to  agree,  as  in   The  King  t.  Cobbeti,  referred  to  in     chablm- 
NewUnCs  Case  (a),  or  where  a  juror  has  fallen  ill,   as       ^obth. 
in  The  King  y.  Edwards  (b).  The  King  t.  Stevenson  (c) 
and  The  King  y.  Sealbert  (<f).      [Cromptan  J.      The 
exercise  of  the  power  in  those  cases  is  not  disputed.] 
Another   class  of  cases  is  where  the  jury  has   been 
tampered  with,  as  in  the  case  cited  by  Sir  John  Strange 
in  Fost.   27,  which  was   an  indictment  for  murder, 
J5B7.  8  H.  7,  Hot.  3,  and  77ie  King  v.  Jane  J9—  (<?>. 
[fVightman  J.     The  report  in  Ventris  does  not  say  what 
became  of  that  case.]     In  The  King  v.  Stokes  (/)  the 
jiiry  was  discharged,  upon  the  application  of  the  counsel 
of  Ihe  prisoner,  on  the  ground  of  the  absence  of  a 
material  witness;  and  if  that  was  contrary  to  law  it 
could  not  have  been  done  even  at  the  prisoner's  request* 
Suppose  a  tumult  in  the  Court  and  the  jury  were  over- 
awed, the  exercise  of  tins  power  would  be  necessary  for 
the  proper  administration  of  justice.     In  this  case  the 
withholding  of  the  evidence  by  the  witness  made  it 
necessary  that  the  jury  should  be  dischaiged. 

Sir  F,  Kelly,  MelKsh  and  Maule,  for  the  defen- 
dant—  [The  Court  desired  counsel  to  argue  the 
main  question  first.]  The  result  of  the  authorities 
and  precedents  is  that  when  the  jury  has  been  once 
charged  with  the  accused,  and  sworn  to  pronounce 
a  verdict  on  a  criminal  charge,  they  cannot  lawfully  be 
discharged  until  a  verdict  has  been  pronounced ;  except 

(a)  13Q.B.723. 

(b)  4  Taunt.  309.    8.  C,  3  Camp.  207 ;  Suss,  f  By.  224. 

(c)  2  Leach.  C.  C.  540.  (d)  Id.  62a 

(«)  1  Ventr.  69.  (f)  6  Car.  f  P.  151. 
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by  reason  of  the  act  of  the  prisonerj  as  where  it  is  b 
his  instance  or  for  his  benefit,  or  in  case  of  an  insur 
mOTintable  necessity.  And  in  this  mle  the  term  "neces 
flity^'  has  a  definite  meaning  ;  it  means  a  state  of  thing 
in  which  it  is  manifest  to  the  presiding  Judge  that 
legal  verdict  has  become  impossible^  as  by  reason  of  th 
death  or  illness  of  a  juryman  amounting  to  his  life  bein] 
in  danger,  or  rendering  him  physically  incapable  of  deli 
berating  and  oonenrring  in  a  verdict,  or  by  reason  of 
permanent  and  irreconeileable  disagreement  among  th 
jurors,  or  by  reason  of  the  illness  or  incapacity  of  th 
Judge,  or  the  illness  of  the  prisoner.  In  these  eases  i 
is  not  a  matter  of  discretion  in  the  Judge ;  though  li 
must  determine  when  the  circumstances  constitnte 
necessity  for  discharging  the  jury,  and  from  his  jud^ 
ment  upon  that  matter  there  is  no  appeal.  In  tli 
rule  as  laid  down  by  Lord  Coke  in  Co*  Lift.  227  t 
referring  to  21  £d.  3,  18.,  and  in  3  InsL  IH 
and  by  Lord  Holt  in  The  King  v.  Perkins,  mentioue 
in  CarihetD  {a),  there  must  be  an  implied  exceptic 
of  cases  of  necessity ;  such  as  are  suggested  i 
Doctor  and  Student^  Dial-  2,  eh.  52,  where  the  law 
assumed  to  be  as  laid  down  by  Lord  Coke^  viz.  :  ^' 
they  (the  jury)  will  in  no  wise  agree  in  their  verdict 
and  "if  one  of  the  jury  die  before  verdict,  or  if  ai 
other  like  casualties  fall  in  that  behalf/^  Whei 
indeed,  a  juror  dies  or  falls  ill,  the  jury  are  not  di 
charged  by  the  act  of  the  Judge,  but  by  uncontn 
lable  circumstances  by  which  they  are  reduced  belc 
their  legal  number.  [They  also  cited  2  Hawk.  P.  ( 
by  Curwood,  c.  47.  s.  h  p.  619-^  and  4  jBae,  Abrid 


(^)  CiiTiheu>t  4^>ft.    See  Chief  Juatip*  ^re  and  Mr.   *fnsttc«(    TVor 
Mf^t  notes  z£  the  iMune  ease^  and  obs^rvat  Lotia  on  the   lAttex  in  Fi 
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7th  ed.,  p.  578,  Juries  (G.).]     The  rule  laid  down  by 
BlacksUme,  4  Comm.  p.  360,  expressly  excepts  ''cases 
of  evident  necessity.'^     In   The  King  y.  Edwards  (a) 
Lord  EOenboraugh  recognised  this  rule,  and  Crampton  J., 
in  Cantcay  and  Lynch  v.  7%e  QHeen  {b),  says :  "  This 
role  seems  to  apply  equally  to  all  criminal  cases/'    But 
Blaekstone  refers  only  to  GouUTs  Case  {c),  HiL  1764, 
which  was  an  indictment  for  murder,  upon  the  trial  of 
which  one  of  the  jurors  fell  ill.    [^Cochbum  C.  J.    Black- 
stone  refers  to  it  as  the  only  case  of  necessity  which  had 
been  recorded  within  his  knowledge.]      All  the  cases 
from  the  time  of  Ed,  3.  to  the  present  day,  with  the 
exception  of  those  in  the  time  of  Car.  2.,  have  been 
cases  of  necessity  in  the  strictest  sense  of  the  word,  or 
cases  in  which  the  jury  have  been  discharged  at  the 
instance  of  the  prisoner,  as  in  KinlocVs  Case  {d).  The  case 
in  21  Ed.  3, 18.,  cited  in  Co.  Lit.  227  &.,  is  explained  by 
Sir  Michael  Foster,  pp.  32, 33,  as  falling  within  the  rule  in 
Br.  Abr.  Carone,  pL  42,  that  a  man  who  has  been  arraigned 
for  febny,  and  pleaded  not  guilty,  cannot  afterwards 
become  an  approver ;  and  therefore  it  was  merely  the 
Judge  declining  to  allow  the  prisoner  to  be  approver. 
But  in  FUz.  Abr.  Corpne  ^  Flees  del  Corone,  pi.  449, 
the  case  is  abridged,  and  the  reason  given-  is :  ''pur  ceo 
que  Tenquest  ne  serra  discharge,  mez  le  Courte  lui  oyest 
et  tiel  come  il  accuse  que  le  viscount  eux  fira  endite  en 
son  counte  &;c.''  IBlachbum  3.  That  passage  is  an  autho- 
rity that  it  could  not  be  done  with  the  consent  of  the 
Crown.     Crompton  J.     There  is  no  objection  to  the 
prisoner  withdrawing  his  plea :  doubt  has  been  suggested 
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(a)  4  Taunt.  309,  311.  (6)  7  Irish  Law  Sep.  171. 

(c)  See  18  How.  8t.  Tr,  415,  note;  3  CA««y«  Bum's  Justice,  974, 
29th  ed.,  tit.  Jurors. 

(d)  FosUr,  16.  32. 
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at  the  Old  Bailey  whether  the  plea  could  be  withdrawn^ 
but  I  Iiave  allowed  it  to  be  done.]  In  The  Kin^  v. 
Jane  D —  {a)  the  ground  of  the  discharge  of  the  jurv 
was  "the  witnesses^  not  appearing^  were  suspccte^J 
to  be  tampered  with  by  the  prisoner:"  that  cas^ 
stands  on  the  rule  that  no  man  can  take  ad  vantage 
of  his  own  wrong.  {^Blackburn  J,  Suppose  it  was 
discovered  that  the  prisoner  had  bribed  the  jury 
Crompion  J.  It  would  be  difficult  to  aver  agains 
the  record ;  though  it  might  amount  to  error  ii 
fact]  There  is  nothing  on  this  record  to  justiiy  Xh 
Court  in  assuming  that  the  defendant  instigated  th* 
witness  not  to  give  evidenco-  The  record  states  tha 
the  Judge  ordered  the  jury  to  be  discharged  **  for  th 
reasons  aforesaid^  and  for  no  other  cause  whateTer: 
When  the  verdict  is  procured  by  the  misconduct  <: 
the  prisoner  it  is  not  a  legal  verdict.  [  Crompton  J.  Su| 
pose  that  by  the  fault  of  a  third  party  there  is  n 
verdict,]  If  it  is  not  by  the  faidt  of  the  prisoner,  i 
does  not  come  within  the  principle  of  necessity.  Eve 
if  a  witness,  by  collusion  with  the  prisoner^  gives  fal; 
evidcncej  it  has  never  been  heard  that  the  jury  could  1: 
discharged.  In  Man&eU^s  Ca&e  ib\  26  £liz,,  at  tl 
Newgate  Sessions,  the  jury  were  discharged  with  tl 
consent  of  the  prisoner,  which  Foster  J*,  in  Kinhch 
Case  {c)j  thought  '^  ought  not  to  have  been  done 
The  record  iu  the  former  case,  upon  which  the  opinion 
the  Judges  was  taken  whether  the  prisoner  could  1 
tried  again,  stated  that  the  foreman  of  tl\e  jury  answers 
that  the  prisoner  w^as  guilty,  and  the  otlicr  jurors  sa 
they  were  not  agreed^  and  that  because  the  said  ve 
diet  appeared  to  the  Court  to  be  uncertain,  vicious  ai 


(«)   1  Vtntr.  m. 


(r)  Foster,  31. 


{h)  1  Andtr,  Rtp.  lOa 
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insufficient  in  law^  ''Qnsesitum  est  de  prefat.   Thoma 
ManseU  si  yelit  de  jnrat.  prsedict.  necnon  de  veredicto 
BQO  in  forma  predict,  reddito  exonerari  necne^  qni  dixit 
qnod  ipse  contentus  fnit  de  jnrat.  ilia  necnon  de  vere* 
dicto  auo  praedict*  in  forma  prsedict.  reddit.  exonerari^  et 
sic  idem  Thomas  ex  aasensn  sno  proprio  de  jmat.  pre- 
dict per  Cnr.  hie  exoneratur/'    [Crompton  J.    I  should 
conjecture  that  the  prisoner  never  did  consent :  such  an 
entry  was  often  made  when  it  was  the  act  of  the  Court] 
In  that  case  the  jury  were  discharged  before  it  appeared 
that  the  disagreement  was  permanent    In  The  King  v. 
Taoemer  {a)  a  coroner's  jury  in  the  county  of  Hert" 
ford,  who  would  not  agree  upon  a  verdict^  were,  it  seems, 
discharged  by  authority  of  Flemndng  C.  J.,  who  was 
then  attending  the  assizes  at  Hertford^  which  would  have 
been  unnecessary  if  the  coroner  had  an  inherent  power 
to  discharge  them.    Haracomt  Case,  15  Car.  I,  cited  in 
2  Hdk  P.  C  ch.  41, 295,  296,  where  one  of  the  jury  wil- 
Myleft  theassizetown,  was  a  case  of  necessity.    Intha 
time  of  Car.  2.  a  practice  prevailed  of  discharging  the 
jury  by  reason  of  the  insufficiency  of  the  evidence  pro- 
duced, or  in  the  power  of  the  counsel  fw  the  Crown  to 
produce,  at  the  trial :  but  that  is  to  be  found  only  in  the 
trials  of  notorious  criminals, 'or  in  the  state  trials,  and 
niay  have  been  adopted  by  the  Judges  for  the  purpose  of 
preventing  justice  being  defeated.    [As  to  the  character 
of  the  administration  of  justice  in  some  of  those  trials, 
they  cited  Hattam^s  Constitutional  History  of  England, 
ch.  xii  voL  2,  p.  294,  4to  ed.]     The  passage  in  2  Hak 
P.  C.  ch.  41,  295,  is  the  only  authority  on  the  other 
ride.    [They  referred  to  the  note,  ibid,  by  Serjeant  fVU- 
9on,]    The  resolution  of  the  Judges  in  Ferraris  Case  {b) 
may  have  been  intended  to  apply  to  such  cases  of  neoes- 
(«)  3  Buhtr.  171.  X73.  (6)  71  Rajm.  84. 
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1B61.  ^^^  ^  the  deatli  of  a  juror  or  the  disagreement  o 
juiy,  and  it  is  said  by  Sir  T.  Eai^moud  to  be  *'  con 
to  common  tradition,  which  hath  been  held  by  ] 
learned  in  the  law/*  [Crompton  J.  The  common 
dition  may  have  arisen  from  the  peculiarly  sc 
charge  to  the  jury  in  cases  of  feiony— they  are  s 
to  make  true  deliverance ;  in  the  case  of  misdenn 
they  are  sworn  merely  to  try  the  issue-]  The 
cases  in  Sir  John  Kelr/ng^n  Eeporta,  which  were  tri 
the  Newgate  Sessions,  aftbrd  an  example  of  the  mi 
and  injustice  which  might  ensue  if  a  J  udge  had  a  ] 
of  discharging  the  jury  witliont  any  limit  and  wi 
appeal*  In  Roberts  s  Case  (a)^  upon  an  indie 
of  the  prisoner  as  principal  in  a  burglary,  it  app< 
upon  the  evidence  that  he  was  only  accessory  aft( 
fact^  it  was  doubted  by  the  Judges  whether  he  mij 
might  not  be  indicted  agaiu  as  accessory^  and  the 
to  avoid  all  doubt  they  discharged  the  jury.  I 
could  be  done,  the  Judge  might  in  every  case  depri 
prjaoner  of  the  benefit  of  pleading  auterfois  acqnil 
Gardiner's  Case  (b\  which  was  an  indictment  for  br< 
open  a  house  in  the  day-time,  the  jury  were  dischar^ 
reason  the  evidence  could  not  be  made  out  witho 
examiuations  taken  by  the  Lord  Mayor^  and  h 
absent.  In  Jones  and  Bevers  Case  (c),  on  an  i 
meat  for  burglary,  the  Judges  agreed  that  they 
have  discharged  the  jury  when  they  saw  the  ev: 
was  not  sufficient.  In  Hldtehread  and  Fenwick^s  Cc 
who  were  tried  for  high  treason,  with  Ireland  and  c 
on  the  first  trial,  there  being  only  one  witness  a 
themi  the  jury  were  discharged  of  them  ;  and  npc 
second  trial  on  a  firesh  indictment,  PVhitehread  tot 


(r)  Id,  52,  (rf)  7  H9W.  Sl  Tr,  7U.  1 1%  120.  3M.  31 
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objection,  wUch  was  overruled  by  the  Judges,  but  is  now  IS61. 
admitted  to  have  been  a  valid  objection,  that  he  was  put  The  Qubis 
upon  his  trial  the  second  time.  In  Roohwoo^s  Case  (a),  ch^',^. 
after  the  jury  had  been  sworn,  the  counsel  for  the  wobth. 
prisoner  took  several  objections  to  the  indictment,  and 
Powell i.  said,  p.  173,  ''You  should  have  timed  your 
motion  better;  for  certainly  now  the  jury  is  charged 
they  must  give  a  verdict  either  of  acquittal  or  conviction.*' 
[They  also  referred  to  the  observations  of  Sir  Thomas 
Trevor^  Attorney  Greneral,  in  jRookwoaTs  Case,  13  How. 
St  Tr.  165,  166,  and  of  Powell  J.  in  Cook's  Case,  Ibid. 
324,  and  Sir  Bartholomew  Shower,  Ibid.  S21,  322.]  If  the 
discharge  of  the  jury  in  this  case  was  wrongs  the  sending 
the  case  down  to  trial  again  is  destructive  of  the  maxim 
that  a  man  cannot  be  put  on  his  trial  twice  for  the  same 
offence.  The  reason  given  in  2  Hale  P.C.  295,  ch.  4^  in 
fiivourof  thepowerto  discharge  the  jury,  isastrongone; 
nevertheless  the  contrary  practice  has  been  followed  (&) 
since  the  Bevolution.  [Blackburn  J.  Foster  J.  says 
it  was  done  ''in  one  or  two  instances  since''  the 
Revelation.  Cockbum  C.  J.  The  King  v.  Anne  Hawkins, 
a  later  case  than  The  King  v.  Perkiju,  is  cited  in  Foster,  38, 
fix)m  Mr.  Justice  Tracy's  MS.  In  that  case  a  bill  of 
indictment  for  burglary  was  preferred  against  the  prisoner 
for  breaking  into  the  house  of  S.,  and  it  appearing  on 
the  evidence  that  the  house  belonged  to  The  African  Com- 
pany, and  that  the  apartment  of  S.,  an  officer  of  the 
Company,  was  broken  into,  the  jury  were  dischai^ed  of 
that  indictment,  and  a  bill  was  preferred  charging  the 
burglary  in  the  house  of  The  African  Company;  the 
Judges  were  of  opinion  that  the  prisoner  should  be  tried 
upon  the  properly  framed  indictment.]  In  that  case  the 
Crown  exercised  the  right  of  withdrawing  the  record. 

(tf)  13  How.  St.  Tr.  139.  (A)  Faster,  30. 


isa 


TRINITY  VACATION. 


1861. 


The  Queen 

CHARLEfl^ 

WOEfB. 


[Blackburn  J,  That  may  be  done  iii  the  cas 
mformation,  hut  can  it  be  done  in  the  case  of  ai 
meut  ?]  Five  caies  since  the  Revolution  in  w 
discharge  of  the  jury  was  held  to  be  wrong,  u 
Kiuff  y,  Perkins  (a),  The  King  y.  Morgan  {b),  9  G 
Hie  King  v.  Jelf{c),  &c.,  were  cited  by  the  couuse 
prisoner  in  Fosi,24i,  In  The  King  v.  Morgan  {b)j  wl 
an  indictment  for  perjury ^  and  The  King  v,  Jelf{i 
was  an  indictment  for  barratry^  Lord  Hardwich 
to  withdiaw  a  juror  at  the  prayer  of  the  King^fl 
In  the  latter  case,  as  reported  in  2  Str~  984,  n 
King  v*  Jeffi^  Lord  Hardmicke  held  that  ther 
difference  between  cases  of  a  ei^il  nature  and  the 
in  which  the  punishment  might  be  infamous 
pillory*  [Blackhum  h  The  terms  of  the  rep 
me  to  think  that  the  counsel  for  the  Crown  we] 
ing  the  prerogative  of  the  Crown  which  was 
exereiaed  in  revenue  caui^  in  the  Exchequei 
referred  to  by  Lord  Denman  in  Newtmi^s  Case  ( 
Kinlock^s  Case  (e)  Foster  J.  and  ihe  Judges  ^ 
cnrred  with  him  decided  nothing  but  the  acti 
then  before  the  Court,  that  where  the  prisone 
for  his  own  advantage  that  the  jury  may  be  disc 
may  be  done.  In  such  a  case  the  maxim,  consen 
errorenij  applies ;  and  Faster  J.,  p.  30,  expressly 
the  question,  '^  whether  in  a  capital  case  the  Com 
their  discretion  discharge  a  jtiry  after  evidence  | 
concluded  on  the  part  of  the  Crown,  merely  foi 
sufficient  e\idence  to  convict;  and  in  order  to 
prisoner  to  a  second  trial,  when  the  Crown  may 
prepared,"  which  ahews  that  there  is  no  genei 

(a)  JtfW3-  10  r,3;  Carth,  465.  (A)  ffiL  9 

(e)  Trin,  7  G.  2;  2  Sir.  984.  n^m.  7%$  Kbtg  y,  J^/*. 

(d)  13  q.  B.  722.  (r)  Fo^tr,  2 
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m  tlie  Judge  to  discharge  the  jury  on  the  ground  of 
insufficient  evidence.  [Coekbum  C.  J.  Mr.  Justice 
Foiter  takes  some  pains  to  shake  the  old  doctrine^  in 
order  to  bring  in  the  exception.]  If  the  rule  contended 
for  existed,  it  would  almost  have  been  a  preliminary  bar 
to  the  question  discussed  in  KinlocKs  Case  (a) .  [  Cockbum 
C.  J.  In  that  case  the  discharge  of  the  jury  was  not  the 
act  of  the  Judge.  Blackburn  J.  The  entry  set  out  in  p.  1 7, 
is  ''Upon  the  motion  of  C.  H.  Hamilton,  Esq.,  &  .  . .  . 
JoddreU,  Esq.  being  assigned  as  counsel  for  the  de- 
fendants in  this  cause  and  by  their  consent,  and  also  at 
the  desire  and  request  and  by  the  consent  of  the  de- 
fendants now  at  the  bar  here,  and  also  by  the  consent 
of  Mr*  Attorney  General  on  behalf  of  the  King,  It  is 
ordered  by  the  Court  here,''  See]  In  the  case  of  J?/tra- 
heth  Meadow  (i),  1750,  at  the  Newgate  Sessions,  the 
prisoner  was  taken  in  labour.  In  the  case  of  John  Swan 
and  Elizabeth  Jefferys  (c),  the  prisoners  having  pleaded 
not  guilty  to  an  indictment  for  murder,  their  trial  was 
pos^ned  to  the  next  assizes,  and  in  the  meantime  the 
ooimsel  for  the  Crown  being  satisfied  that  Swan  was  in 
the  actual  service  of  the  deceased  at  the  time  the  murder 
was  oonmdtted,  or  at  least  when  the  design  was  first 
laid,  thought  it  advisable  to  prefer  another  bill  against 
them,  charging  Swan  with  petty  treason  and  Jefferys 
with  murder;  and  the  prisoners,  being  arraigned  upon 
tbis  indictment,  pleaded  in  abatement  that  another  in- 
dictment was  depending  for  the  same  ofience ;  but  the 
Judges  were  of  opinion  that  auterfois  arraign  was  no 
plea.  [Wiffhtman  J.  In  that  case  the  precedent  in  Sir 
fFUHam  WWdpMs  Case  (J),  was  followed.]     In    The 
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(a)  Foster,  16.  22.  (6)  Faet.  76. 

(e)  Fogt.  104.    8.  C.  18  How.  St.  TV.  1194.  IW. 
(d)  Oro.  Car.  147. 
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E^ng  V.  Edwards  (a),  where  a  juryman  fell  down  in 
fit,  Lord  Eilenhorouffh  obaenredj  "  The  rule  in  Blachtc 
admits  the  exception  in  case  of  necessity,  which  coi 
prehends  the  present  ease.'*  In  Conway  and  Lf/nch 
The  Queen  (b),  which  was  a  case  of  disagreement  of  t 
jmyj  three  Judges,  against  the  opinion  of  Crampitm 
held  that  the  judgment  shonld  be  reversed;  and  1 
judgment  of  Crampton  J.,  only  amonntB  to  this,  that  1 
Judge  is  competent  to  determine  without  review  when  t 
time  for  discharging  the  jury  has  arrived.  In  The  Qm 
V.  Netcton  (c),  and  The  Queen  v<  Davison  (J),  the  grou 
of  discharge  was  permanent  disagreement  of  the  jui 
There  are  two  modem  cases  in  which  the  question  1 
arisen  whether  a  Judge  has  lawful  power  to  dischai 
the  jury  by  reason  of  a  failure  or  insufficiency  of  1 
evidence  on  the  part  of  the  Crown,  or  of  the  refusal  ol 
witness  to  answer  questions.  In  The  Kintf  v.  Wads  \ 
before  any  witness  was  Bwom,  the  counsel  for  the  p 
soncr  desired  to  examine  the  prosecutrix  that  it  mi^ 
be  seen  whether  she  undentood  the  nature  of  an  oa 
and  it  appearing  that  she  had  no  idea  of  a  futnre  st 
of  rewards  and  punishments,  Barley  J.  discharged 
jury,  that  she  might  hare  an  opportunity  of  being 
structcd  upon  that  point ;  but,  a  doubt  having  occnr 
to  the  learned  Judge  whether  he  had  done  right, 
submitted  the  point  to  the  consideration  of  the  Judg 
The  discharge  of  the  jmry  in  that  case  waa  an  exercise 
the  discretion  of  the  Judge,  but  the  Judges  thought  i 
discharge  improper  (/).     In  The  King  v.  Kelts,  sta 


(fl)  4  IkunL  309.  31L     ACS  Camp,  207 ;  Rm^,  #  %,  C.  C,  m 

(6)  7  Irifh  lam  E^p.  149. 

(c)  B  €.4-  K.&5i  8,C.  on  habeMcoTptu,  13  Q.  B.  71^ 

(rf)  2  F,  ^  F.  250.  {€)  \  Moo.  C.  C  SC. 

{f)B^Tht  Kiffff  r.  WAih,  1  learh,  C.  C  430,  n.  (d). 
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by  Perrin  J.  in  Conway  and  Lynch  v.   The  Queen  {a\ 
from  a  note  taken  by  himself^  the  prosecutrix  of  an  in- 
dictment for  rape^  when  about  to  be  sworn  as  a  witness, 
was  unable  to  giTC  evidence,  and  the  jury  were  dis- 
charged :  the  Judge  laid  the  circumstanoes  of  the  case 
before  the  Judges,  in  Dublin,  "  who  were  of  opinion,  that 
the  prisonercould  not  be  again  tried  for  the  same  offence/' 
In  Wharton  on  the  Criminal  Law  of  the  United  Statee, 
8rd  ed.,  p.  268,  it  is  said :  ''  By  the  constitution  of  the 
United  Statee  it  is  provided :  '  Nor  shall  any  person  be 
subject  for  the  same  offence,  to  be  twice  put  in  jeopardy 
of  life  and  limb;'  and  the  same  restriction,  taken  from  the 
Federal  constitution,  exists  in  the  constitutions  of  most  of 
the  States."  And  then  cases  in  five  of  the  different  States 
are  mentioned,  the  substance  of  which  may  be  summed 
up  in  the  decision  in  a  capital  case  {h\  in  the  State  of 
Temieuee.  There  the  jury  were  empannelled  on  Thureday 
evening,  at  two  o'clock ;  and  were  kept  together  all  night, 
and  at  nine  o'clock  the  next  morning,  upon  their  declaring 
they  could  not  agree,  the  Court  discharged  them :  but 
''it  was  held  that  this  was  not  such  a  case  of  necessity  as 
authorized  the  Court  to  discharge  them.    It  was  out 
of  the  power  of  the  Court,  it  was  said,  to  dischai^ 
them   without    consent,    except    in    case    of  sickneu, 
imamty,    or  exhaustion,    among   themselves"    (p.  267). 
That   proposition    may  however    be    too  broad    (c). 

(a)  7  /nsA  Law  Bep.  161, 162. 

(6)  Makaia  t.  State,  10  Yerger,  632. 

(c)  "  In  each  of  the  foregoing  cases  the  opinion  of  the  Court  was 
fonzided  on  the  assumption  that  to  be  on  trial,  within  the  meaning  of  the 
eoutitatbn,  was  to  be  in  jeopaidy.  That  such  is  not  the  ease,  but 
that  on  tiie  contrazy  no  man  is  in  jeopardy  nntQ  verdict  rendered,  has 
been  held  by  the  Supreme  Court  of  the  United  States,  by  WaeMngton  J., 
Story  J.,  and  McLean  J.,  sitting  in  their  aoTOial  drcnits^  and  by  the 
Oonrts  of  MasBockuietts,  New  York,  Illinaie,  Kentucky  and  Mieeieippi,** 
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If  the  Jtidge  had  a  discretioa  to  discharge  the 
it  would  have  been  unnecessary  to  resort  to  the  pr 
of  fining  them  ;  Doct  and  Student,  ch*  52  \  or  cai 
them  in  earts  after  the  Judges,  The  King  v.  Ledgingha 
for  the  porpose  of  compelling  them  to  give  a  Terdii 
[Cockhum  C,  J,  The  doctrine  of  disch^ging  thi 
on  the  ground  of  neeesaity  appears  to  have  be 
later  growth*]  If  the  Judge  had  an  unlimited  discr 
it  would  he  to  do  purpose  to  set  out  on  the  ree 
Btatement  of  the  cir  cum  stances  under  which  the  d 
tion  was  excjrciBed,  as  was  done  in  The  Queen  x.Newl 
and  as  Perrin  J,  in  Cottway  and  Li/ach  v.  The  Que 
said  was  the  proper  course.  [Bhckburn  J- 
fair  towards  the  prisoner  that  the  circumact 
should  be  put  on  the  record*  Crmnptan  J^ 
to  explain  why  the  new  process  is  issued,] 
the  discretion  cannot  be  reviewed  is  an  argu 
against  its  existence.  The  exercise  of  it  might  con. 
the  accused  to  perpetual  imprisonment*  [Coekburn 
That  observation  applies  equally  to  the  power  of  pc 
ning  a  trial,]  It  shews  that  a  discretionary  power  ( 
not  to  be  enlarged.  If  a  sudden  impediment  o 
which  can  be  removed,  the  Judge  may  adjourn  the 
ing  of  the  case  i  though  that  power  was  formerly  dc 
[They  cited  Lord  Delamere's  Caae  {e\  j  Eyre  C.  J*,  ii 
King  v.  Hardy  [f)^  and  in  The  King  v,  Nome  Took 
T!w  King  v.  Wilkes  (/i),   before   Lord  Man^eld , 


W%in-tm  m  tkt  CHminQl  Law  qf£M  UniM  Sisies,  3d  e±,  p.  268, 
U,  S,  T.  JVe*,  (5)  Wheai&nt  579. 

(fl)  1  Vtntr.  m. 

(6)  See  4  Bae.  Ahr.  577  in  notis,  7tli  ed„  tit  Juries. 

(r)  3  a  f  K.  m,  87.  92  note,/  (d)  J  Irish  law  Rep.  14 

(tf)  11  Bow,  ^..  IV.  510.  559.  561, 

(/)  24  How.  Sf.  TV.  190. 414.  {ff)  25  ffm.  Si.  JV,  J2 

(A)  19  ifw.  m,  Tr.  1 127 ;  -S.  G  4  Burr.  2527. 
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The  King  ▼.  Stone  {a\  before  Lord  Kenyan  ;  The  King  v.        1861. 
Edwards  (i),  before  Lord  Elknbarough ;   The  King  v.    Th«  Qubsk 

Woolf  (c),  before  AbbM  C.  J.]  In  Tlie  Queen  v.  Tern-  chaelwi- 
pest{d)j  which  wafi  a  case  of  felony,  Watson  B.  said  that 
he  had  no  power  to  adjourn  the  case  until  the  arrival  of 
the  next  railway  train,  by  which  the  witnesses  were  expec- 
ted. [Cockimm  C.  J.  In  The  Queen  ▼.  Wenbom  (e),  after 
the  witnesses  for  the  prosecution  had  been  examined,  it 
being  discovered  that  the  stolen  property  was  not  ready 
to  be  produced  for  the  inspection  of  the  jury,  Gumey  B. 
tried  other  cases  while  the  property  was  sent  for, 
and  after  it  had  been  brought  the  trial  of  the  prisoner 
was  proceeded  with,  and  he  was  found  guilty.  The 
reporter  (p.  268,  note)  adds :  **  The  practice  adopted  in 
this  case  is  firequently  followed  at  the  Central  Criminal 
Conrt  Qusere,  as  to  its  propriety/']  There  is  no 
case  in  which  there  has  been  an  adjournment  from  one 
day  to  the  next.  ^Crompton  J.  It  is  a  sacred  rule  that 
the  jury  shall  not  separate  before  giving  their  verdict. 
Suppose  the  Judge,  after  charging  them,  allowed  them 
to  separate  at  night ;  afi;er  the  verdict,  which  might  be  set 
aside  on  error,  would  there  not  be  a  venire  de  novo  in  the 
caae  of  a  misdemeanor,  as  there  was  in  Campbell  v.  The 
Queen  (J)  ?]  In  that  case  there  was  bad  jury  process. 
[Crompian  J.  Suppose  the  jury  do  an  illegal  act,  might 
the  defendant  say  that  he  could  not  be  tried  again?] 
If  the  defect  appears  on  the  record,  and  entitles  him  to 
reverse  the  judgment,  he  cannot  be  tried  again,  either 
by  a  venire  de  novo,  or  on  a  fresh  indiqtment ;  though, 
if  the  indictment  be  bad,  he  may.      Cockbum  C.  J. 

(a)  6T.R  627.  530. 

(ft)  l^cM.  #  i?y.  224.    8.a4^TamU.309.Sn. 
{e)  1  out.  Bep.  401.  (rf)  IF.^F.  381. 

(€)  6  Jur.  267.  (/)  11  C  B.  799. 814. 
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Snppose  a  verdict  of  murder  on  an  indictment  for  mi 
slaughter.]  If  the  jury^  once  charged  and  sworn  oi 
good  indictment  for  any  offence,  find  a  void  verdict, 
are  discharged^  the  defendant  cannot  he  tried  again, 
civil  trials  the  Judge  cannot^  of  hia  own  authorii 
discharge  the  jury  except  in  cases  of  diRagreemc] 
[Cockbum  C,  J,  Suppose  a  Judge  did  discharge  the  jv 
for  some  other  reason,]  There  would  be  no  remedy ;  Y 
that  would  not  nullify  the  maxim  tliat  no  man  shall 
tried  twice  for  the  same  offence-  Further,  in  this  a 
the  question  is  whether,  if  in  the  eonrse  of  the  tr 
some  nneKpected  obstacle  occurs  which  deprives  t 
prosecutor  of  his  means  of  proving  the  cflsCj  the  Jud 
has  the  power,  at  the  instance  of  the  counsel  for  i 
prosecution,  and  without  the  consent  of  the  prisoner, 
discharge  the  jury.  There  is  a  broad  distinction  bet  we 
this  and  all  the  cases  in  which  a  jury  has  been  discharg 
on  the  ground  of  necessity,  real  or  supposed.  In  tl 
ca-se  the  Judge  acted  upon  the  statement  of  the  coun 
for  the  Crown  aa  to  the  want  of  other  evidence ;  in  i 
other  cases  the  Judge  acts  on  what  is  before  him,  wii 
out  the  interference  of  counsel  on  either  side,  and  th 
he  necessarily  has  a  discretion. 

If  the  Judge  had  no  power  to  discharge  the  jury,  th 
is  error  on  the  record ;  and  whenever  there  is  error 
the  record,  it  is  the  duty^  in  the  first  instance,  of  1 
Court  in  which  the  record  is,  and  in  the  second  instan 
of  the  Court  of  error  to  reverse  the  erroneous  procei 
ing.  If  tliere  is  an  imperfect  entry  of  the  verdi 
so  that  the  issues  are  not  decided,  a  venire  de  nc 
is  awarded.  [Blackburn  J,  referred  to  The  King 
Wilkes  (ff).]  But  where  there  is  an  imperfect  record^ 
that  it  will  not  support  the  judgment,  the  judgment  m 
(«)  5  Burr,  2527, 
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be  reversed,  and  the  priaoners  discharged ;  The  Queen 
y.Bmtme{a).  IBIaekbum  3.  luTraffardy.  The  Kingpin 
error  (ft),  where,  upon  an  indictment  for  a  nuisance  there 
▼as  a  defective  special  verdict,  the  Court  said, ''  under 
these  circumstances,  the  only  course  we  can  pursue  is  to 
reverse  the  judgment  which  has  been  given  for  the 
Crown,  and  to  award  a  venire  de  novo/'  In  CamfbeU 
V.  The  Queen  (c),  upon  the  question  whether  a  venire  de 
novo  might  issue,  Parke  B.,  delivering  the  judgment  of 
the  Court  of  Exchequer  Chamber,  p.  889,  drew  a  dis- 
tinction between  cases  of  felony  and  misdemeanor.] 
This  objection  being  on  the  record  is  as  much  ground  of 
error  as  the  disallowance  of  challenge  of  jurors  in  Afan- 
ifffv.  Tlie  Queen,tn  error  (d).  That  the  improper  discharge 
of  the  jury  was  not  ground  of  error  would  have  been  an 
answer  to  the  motion  in  Kinloch^s  Case  (e).  In  The  Queen 
V.  Davison  (/)  the  Judges  did  not  decide  that  the  dis- 
charge of  the  jury  was  not  ground  of  error,  but  that  it 
▼as  lawful,  and  therefore  there  was  no  error.  ^Cromp^ 
Urn  3.  Admitting  that  the  discharge  w  as  unlawful,  they 
held  that  it  was  matter  of  discretion^  Cockbum  C.  3. 
Pollock  C.  B.  said  (p.  254),  ''  We  are  of  opinion,  generally, 
that  where  a  Judge  has  exercised  his  discretion,  that  dis- 
cretion is  not  to  be  made  the  subject  of  question.  It 
cannot  be  ground  for  error,  nor  can  it  be  traversed  before  a 
jury/'  Blaekbum3.  InConway  and  Lynch  Y.T7ieQueen(ff), 
CrampUm  J.  argues  that  if  the  discharge  was  wrongful, 
whether  it  is  a  matter  of  discretion  or  not,  it  is  not  ground 
of  error.]  Crampion  J.  there  says :  ''  It  is  admitted  by  the 
Crown  that  if  judgment  upon  the  demurrers  should  have 

(a)7A.fK58. 

(6)  8  ^ifi^.  204.  213.    AC.  2  CV.  #7.  266.  278. 

(c)  11  Q.  B.  799.  (rf)  8  ^.  #  5.  54. 

(e)  Fast.  16.  22.  (/)  2  F.  #  F.  250. 

{if)  7  IrUh  Law  Hep,  149.  IOC. 
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W^^ttessc  <tf  tfte  i^EBii  i%  ^^nc  ifie  pitsoiusE^  were 
trbei  egfer  it  t^  ies  ur  :fii^  lecQati  ^Eooes :  and  t] 

har,  liie  Cavf  >^^  ■a*  ^  aiad  m  iwi^  (ie  no 
TTir  ipfin'iwi  ii^  itifl^i  fTii    niifai^i  rflhi  jwij,  1 1 

aerfniniL  b  JMiiv'f  Gw  (<)»  Lofd  A«a  i 
i^olV^MitXAoa^  tkith  wvMt  Soppoee  the  d 
i4  Amxe  a  left  m  Court  to  take  the  tcfdkt,  whidi 
iSfmot  legall}^  da^  would  tliere  be  &  tmniiistioii  of 
procecdmgji,  or  is  it  more  than  an  abortiTe  proceeding 
Three  of  the  Jadges  in  Com£<iy  amd  Lynth  t.  TjA<f  Qu^yn 
hirld  that  the  discharge  of  the  jtiry  was  error,  and  t 
<«;  la  Q.  B.  7IH,  TJ^,  73L  (A)  T  /r»a  Law  ffi5p.  1*9. 
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tbe  prisoners  were  entitled  to  judgment.     It  does  not  1861. 

appear  what  the  form  of  the  judgment  was ;  probably  it  xbe  QussiT 

was  quod  eat  sine  die ;  but,  whatever  it  was,  it  would  ch Alm- 

prerent  the  prisoners  being  put  upon  their  trial  again.  woeth. 

Cur.  adv.  tmU. 

The  following  judgments  were  now  delivered. 

CocKBUBif  C.  J.  I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  I  adhere  to  the  view  ex- 
pressed by  the  Court  in  the  course  of  the  argument, 
that  if  we  could  see  our  way  clearly  to  the  conclusion 
that  the  Judge  in  discharging  the  jury  had  exceeded  the 
limits  of  Ins  judicial  authority,  and  also  could  see  that 
the  discharge  of  the  jury  operated  virtually  as  an  ac- 
quittal of  the  defendant,  the  Court  ought  not  to  allow 
its  process  to  issue  with  a  view  to  a  second  trial,  and  the 
rule  ought  to  be  made  absolute  to  enter  final  judgment 
for  the  defendant,  notwithstanding  that  course  might 
place  the  Crown  in  a  more  disadvantageous  position  in 
bringing  error  on  such  judgment  of  this  Court  But  I 
am  equally  dear  that  unless  the  Court  can  see  its  way 
conebuivefy  to  that  result,  we  ought  not  to  interfere  in 
this  stage  of  the  proceedings,  but  ought  to  leave  the 
defendant  to  move  in  arrest  of  judgment,  or  bring  his 
writ  of  error,  if,  on  the  second  trial,  he  should  be 
found  guilty. 

Two  questions  present  themselves: — 1.  Whether  the 
Judge  had  authority  to  discharge  the  jury  under  the 
circumstances  of  this  case.  2.  Whether  the  effect  of 
that  discharge  of  the  jury,  if  clone  without  authority, 
entitles  the  defendant  at  once  to  the  judgment  of  this 
\  Court  that  he  go  without  day.    Upon  neither  of  these 

propositions  is  my  mind  in  such  a  state  of  conviction  and 
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certainty  as  to  induce  me  to  think  that  the  Court  oupl 
to  interfere  by  makiiig  this  rule  absolute.  On  the  coi 
trary,  I  am  bound  to  »ay,  though  I  am  by  no  meana  d 
sirouB  that  this  should  be  considered  a  deHnite  opiuio 
that  the  inclination  of  my  mind  is  adverse  to  tl 
defendant  on  both  points. 

Pirstj  as  to  the  authority  of  the  Judge  to  discharj 

the  jury.     It  is  impossible^  after  the  argument  whi( 

we  have   heard,  and  tlie  authorities  which  have  bet 

brought  before  us^  not  to  feel  that  the  law  on  that  su 

ject  isj  to  a  certain  extent,  in  an  undefined  conditio 

I  apprehend  that  in  no  part  of  our  procedure  has  tl 

practice  of  the  Courts  more  fluctuated  than  in  relati< 

to  the  practice  of  the  discharge  of  the  jury  in  crimii] 

trials.     If  we  go  back  to  the  authority  of  Lord  Cokcj  1 

states,  in  most  positive  and  unquaHfied  terms,  that  '^ 

jury  sworn  and  charged  in  case  of  life  or  member,  cann 

be  discharged  by  the  Court  or  any  other,  but  they  ougl 

to  give  a  verdict*'  (a).     It  is  clear  that  does  not  embr» 

several  of  the  cases  in  which  it  is  admitted,  on  aU  hand 

that  according  to  modern  practice  a  jury  may  be  di 

charged*     Lord  Coke  notices  neither  the  death  nor  tl 

illness  of  a  juror.     It  was  pointed  out  by  Mr,  Meliishf : 

his  lucid  and  able  argument,  that  Lord  Coke  must  1 

considered  as  not  including  those  cases,  because  the  jui 

would  be  considered  as  discharged  by  the  force  of  ci 

cumstanccs,  inasmuch  as  it  would  be  reduced  by  the  lo 

of  one  of  its  members  below  the  lawful  number*     Ei 

it  is  further  to  be  observed  that  Lord  Coke  takes  ii 

notice  of  other  cases  in  which  it  is  admitted  now  that 

jury  would  be  properly  discharged,  e*  g,,  at  the  desire  i 

the  accused,  with  the  consent  of  the  prosecution,  or  t^ 

case  (now  of  common  occurrence)  of  an  inipossibilit 


(rt)  Co.  liiL  2:37  *. 
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of  their  agreeing  on  their  verdict.    And  if  we  go  back        1S61. 

to  the  period  at  which  Lord  Coke  wrote,  we  see  that    The  Qvxeh 

the  object  of  the  coercion  to  which  juries  were  then  sub-     charles- 

jected  was,  by  duress,  to  enforce  unanimity.     Hence  the       wortb. 

practice  even  of  taking  juries  in  carts  to  the  confines  of 

the  county,  and  keeping  them  together  for  the  purpose 

of  compelling  them  to  gitre  a  verdict,  no  matter  at  how 

much  personal  inconvenience  and  suffering,  and  not  dis* 

diargiug  them  until  the  jurisdiction  of  the  Judge  was 

at  an  end  (a).     If  then  this  was  the  law  at  the  time 

of  Lord  Coke,  it  has  undei^one  many  most  important 

(a)  It  18  oommonlj  beliered  that  the  object  of  the  law  in  enabling  a 

Judge  to  take  a  jniy  about  with  him  in  carte  ia  to  inflict  a  pamehment 

and  indignity  on  them  for  not  giving  a  verdict.    This,  however,  has 

been  dispnted  by  Lord  Lyndhurat  in  the  debate  which  took  place  in  the 

House  of  Lords,  Mairch  29,  1850  {Hansartts  PaHianuntary  Debate»t 

Srd  series,  vol  153^  p.  1020),  on  a  bill  brought  in  by  Lord  Cam^heU  to 

render  mumimily  in  the  jury  unnecessary  in  civil  cases.  After  observing 

that  the  impression  arose  fifom  a  note  to  a  case  in  the  Year  Book,  where 

eleren  juiymen  had  .agreed  and  one  dissented,  his  Lordship  proceeds  as 

foUows:  *'  The  person  who  reports  what  took  place  on  that  occasion  has 

a  note  saying  that  in  the  course  of  the  discussion  the  Judges  said  that 

if  the  juiy  could  not  agree  the  Judges  should  have  taken  them  with 

them  m  a  '  earr '  until  they  agreed.    The  word  mentioned  is  a  Trench 

vord  abbreviated,  which  has  been  mistranslated.  What,  let  me  ask,  was 

the  mode  of  travelling  in  those  days  ?    On  horseback,  or,  if  not  on  horse- 

baek,  in  covered  waggons.    Coaches  and  carriages  were  not  in  use  for 

200  yesn  afterwards.    The  proper  translation  of  this  word  was,  that  it 

vas  the  duty  of  the  Judges  to  have  carried  those  gentlemen  with  them 

in  oovered  waggons  until  they  came  to  an  agreement  •  .  .  The  word  is 

eorr,  an  abbreviation  for  carreo,  which  means  a  waggon  going  on  four 

vrheels,  and  oovered  with  a  doth."    The  passage  here  alluded  to  is  to  be 

foond  in  41  Abm,  pL  11,  and  is  as  follows:  "Nota,  q  les  Justic  dis. 

qii%  duissent  av  carrie  TAssize  ove  eux  en  charf'  tanq"  ils  fiissent 

•ocoid-,  ftc"    It  is  worthy  of  observation  that  the  report  of  the  same 

oase^  when  it  was  afterwards  moved  in  banc  41  Ed,  3.  31  A,  makes  no 

lUlnsion  to  the  subject    Lord  Lyndhuret  also  states  that  "There  is  no 

inmfAni»»  to  be  fouud  iu  the  judicial  histoiy  of  this  country  in  which 

s  jniy  have  been  carried  round  a  circuit  in  a  cart."    According  to  the 

statement  of  counsel,  however,  in  Conway  and  Lynch  v.  The  Qtteen, 

7  Irish  Law  Reports,  140,  156,  it  has  boon  done  in  Ireland  within 

liTing  memory. 
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change?.  But  perhaps  it  may  be  a  question  wheth< 
Lord  Coke  is  well  founded  in  laying  down  the  law  in  tl 
positive  terms  in  which  he  stated  it.  For  looking  at  tl 
passage  in  Doctor  and  Student ^  Dial.  ii.  ch.  52^  refeirc 
to  in  the  argument^  and  at  the  eonclusion  of  Manseli 
Case  (a)j  we  are  led  strongly  to  surmise  that  a  differei 
practice  existed  before  the  time  in  which  Lord  Ca 
wrote.  It  is  observable  that  he  founds  his  doctrii 
on  a  single  ease ;  and  it  is  impossible  not  to  think  thi 
Mr.  Justice  Foster  was  right  in  saying  that  that  case  do 
not  warrant  the  conclusion  of  Lord  Coke,  At  all  evenl 
it  seems  that  at  a  comparatively  recent  period  aft 
Lord  Coke,  the  doctrine  as  laid  down  by  him  ^ 
1  Inst  227  ^.  and  3  Inst  110^  was  not  recognised 
the  true  doctrine  of  the  Judges ;  for  we  find  from  tl 
express  statement  of  Lord  //a/e,  2  Bakj  P.  C  294- 
ch-  41j  that  not  only  at  the  Old  Bailey,  the  gre 
criminal  Court  of  this  country,  but  on  the  circui 
it  was  the  habit  and  practice  of  Judges,  where  the  pi 
secutiou  failed  for  want  of  proofs  to  discharge  the  jury, 
order  that  an  opportunity  might  be  given  of  supplyi; 
the  deficiency.  One  of  two  things  is  clear.  Either  t 
proposition  of  Lord  Coke  on  this  subject  was  not  co 
eidered  by  the  Judges  who  iramediately  followed  him 
the  true  exposition  of  the  law^  or  was  not  considered 
rule  of  positive  law,  but  of  practice  and  procedure^  si] 
ject  to  variation  by  the  authority  vested  in  the  Courts 
regulate  their  own  practice.  For  there  can  be  no  dou 
that  what  has  been  described  in  the  course  of  this  ar^ 
ment  and  elsewhere  as  a  tyrannical  practice  in  the  tii 
of  the  StuartSj  was  a  practice  anterior  by  many  years 
the  time  when  its  abuse  caused  it  to  be  brought  ii 
(juestioin     For  though,  in  the  case  of  Whitebread  a 

{a)  Amhr^.  (03. 


XXV.   VICTORIA. 


501 


Femeiek  {a\  this  practice  of  diacharging  the  jury,  for 
the  purpose  of  furthering  the  administration  of  justice 
and  preventing  its  firostration^  was  couTerted  into  an 
engine  of  party  and  political  oppression  by  Chief 
Justice  Serogg$  and  his  fellow  Justices^  yet  it  is  a 
mistake  to  say  that  Seroggz  and  his  associates  violated 
the  law  when  JVkitebread  and  Fenwick  were  put  on  their 
trial  a  second  time;  they  only  did  what  Lord  Hale 
and  other  most  virtuous  Judges  had  treated  as  the  law, 
and  administered  as  such.  But  I  can  quite  understand 
that  in  consequence  of  the  abuse  of  the  judicial  au- 
thority, as  an  instrument  of  tyrannical  oppression  in 
such  a  case,  the  Judges  would  consider  whether  the 
benefit  to  be  obtained  by  preventing  the  occasional  de- 
feat of  justice  was  not  bought  at  too  dear  a  cost,  seeing 
the  abuse  to  which  it  was  liable.  And  thence  arose,  no 
doubt,  the  consultation  of  the  Judges  to  which  Lord  Holt 
referred,  when,  in  Perkin^t  Can  (&),  he  stated  the  law 
as  the  Judges  had  agreed  it  should  in  future  be  ad- 
ministered. Whether  that  was  upon  a  review  of  the 
authorities  in  the  profiBssion,  and  a  preference  of  Lord 
Cokeys  view  to  that  which  was  adopted  between  his  time 
and  the  time  of  the  Revolution,  or  whether  it  was  matter 
of  regulation  among  the  Judges  as  matter  of  policy,  it  is 
extremely  difficult  to  say.  Much  may  be  sidd  on  both  sides 
of  that  question.  As  Lord  Hak  points  out,  it  is  some- 
times a  great  scandal  and  lamentable  thing  that  from 
some  defect  of  evidence,  which  might  easily  be  supplied 
by  the  prosecution,  criminals  should  escape  punishment, 
it  being  plain  that  a  single  case  of  escape  from  punish- 
ment on  manifest  though  not  legally  proved  guilt,  is 
of  most  mischievous  consequence.  On  the  other 
hand,  in  many  instances  the  practice  of  discharging 

(«)  7  Hw,  8t.  7K  315.  (h)  Carth.  465. 
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juries  without  giving  verdicts  may  become  the  mean 
of  imposing  great  hardship  and  oppression  upon  pri 
Boners,  especially  of  the  lower  clasa^  who  may,  on  on 
occasion^  hare  the  means  of  obtaining  legal  assistanc 
and  bringing  their  wituesseSj  and  on  a  second  trial  ma; 
be  without  those  means ;  therefore  I  think  the  practice 
established  after  the  Revolution,  and  which  has  eidete 
from  that  time  to  the  present^  is  the  better  one>  an 
ought  to  be  adhered  to.  But  the  question  is,  whethe 
it  is  a  rule  of  positive  law,  or  a  rule  of  practice 
and  then  arises  another  question^  is  it  open  to  excef 
tions,  and  does  the  present  case  come  within  any  sue 
exception?  The  law  has  been  different,  and  has  flue 
tuated  at  different  periods^  for  it  is  plain  that  even  th 
resolution  of  the  JudgeSj  as  stated  by  Lord  HoH  (a 
is  not  conformable  to  the  practice  which  has  pre 
Tailed  at  subsequent  periods;  for  Lord  Holt  state 
three  propositions  : — "I,  That  in  capital  eases  a  jure 
cannot  be  withdrawn^  though  all  parties  consent  t 
it.  2*  That  in  criminal  caseSj  not  capital,  a  jure 
may  be  withdrawn,  if  both  parties  consentj  but  m 
otherwise*  3.  And  that  in  all  ciril  causes  a  jure 
cannot  be  withdrawn,  hut  by  consent  of  all  parties. 
The  first  proposition  was  overruled  in  the  case  s 
much  adverted  to,  Kinloch's  Case  (b)j  in  which 
juror  was  withdrawn  because  the  prisoner  desired  it,  an 
the  Crown  consented.  T  see  no  difference  between  th 
prisoner  desiring  and  the  Crown  consenting,  and  th 
Crown  desiring  and  the  prisoner  assent in^,  if  the  priaonc 
considers  that  it  will  he  for  his  benefit.  I  cannot  undei 
stand  a  principle  such  as  that  contended  for  on  the  pai 
of  the  defendant,  that  there  shoidd  be  this  authority  ; 
the  prisoner  initiates   the  application  and  the  Crow 

(rt)  CartL  4U5,  (h)  FosL  Itk  22.  27, 
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oonseDts,  but  not  if  the  Crown  initiates  it  and  the 
prisoner  aasents  to  it.  Bnt  the  first  proposition  stated  by 
Lord  J7oft  would  embrace  the  state  of  things  which  arose  in 
KinlocKg  Case  {a),  for  there  was  the  consent  of  both  the 
prisoner  and  the  Crown.  The  other  propositions  stated  hj 
Lord  Holt  extend  to  cases  of  necessity  and  the  case,  which 
I  may  call  a  case  of  quasi  necessity,  where  the  jury  are 
discharged  because  they  cannot  agree.  It  is  said  that 
that  is  a  case  of  necessity  too.  I  cannot  agree  in  that. 
If  by  necessity  is  meant  physical  necessity,  namely,  that 
the  jury  must  be  discharged  from  inability  to  perform 
their  functions  as  a  jury,  because  it  would  be  inhuman 
to  keep  them  t(^ether  longer,  there  are  many  cases 
new  in  which  we  discharge  juries  where  that  does  not 
arise.  And  if  I  understand  Sir  FUzray  Kelly  aright,  he 
admits  that  if  a  Judge  is  satisfied  that  it  is  impossible 
that  the  jury  can  agree,  he  has  authority  to  discharge 
them.  I  quite  agree  that  a  Judge  is  not  to  wait  until 
jurymen  are  exposed  to  danger  by  prostrated  strength 
of  body  and  mind,  and  until  there  arises  the  chance 
of  conscience  and  conyiction  being  given  up  for  the 
sake  of  release  from  suffering.  Our  ancestors  thought 
differently ;  they  did  not  mind  how  unanimity  was  pro* 
dnced;  but  I  think  that  in  our  days  that  doctrine  would 
not  be  acted  upon.  Therefore  I  say  that  the  state- 
ment of  Lord  Holt  is  not  in  conformity  with  modem 
practice.  We  have  a  third  statement  of  the  law  in 
Blackstone  Com,  vol.  4,  p.  860,  "  The  jury  cannot  be 
dischai^ed  (unless  in  cases  of  evident  necessity)  till  they 
have  given  in  their  verdict/'  I  say  that  is  not  a  true 
exposition  of  the  law  as  practised  in  our  time.  We  do 
take  upon  ourselves,  without  the  consent  of  the  parties, 
both  in  civil  and  criminal  cases,  to  discharge  the  jury 
(a)  Fast.  16.  22.  27. 
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when  we  are  satisfied  that  they  have  fully  considered  the 
case  and  cannot  agree;  and  I  hope  no  Judge  will  shrink 
from  taking  that  course ;  for,  if  a  jury  cannot  agree,  we 
ought  not  to  coerce  them  by  personal  suffering,  nor  ought 
we  to  expose  parties  to  the  danger  of  a  verdict  which  is 
not  the  result  of  conviction  in  the  minds  of  the  jury, 
but  produced  by  suffering  of  mind  or  body. 

At  the  same  time,  while  I  point  out  these  fluctuations  of 
our  law,  I  entirely  concur  in  this,  that  upon  the  whole  the 
rule  (whether  of  law  or  practice),  that  a  jury  shall  not 
be  discharged  at  the  instance  of  the  prosecutor,  in  order 
to  enable  him  to  obtain  evidence  of  which  at  the  trial 
there  is  a  failure,  is  a  sound  and  salutary  rule,  and 
ought  not  to  be  departed  from.  Whether  it  be  positive 
law,  or  practice  made  by  the  Judges  in  the  time  of  Lord 
HoU,  is  comparatively  of  little  importance ;  it  has  been 
the  uniform  practice  of  the  judicial  authorities  from 
that  time  to  this;  and  a  rata  praxis  like  that  becomes 
equal  to  part  of  the  law,  which  no  Judge  ought  to  depart 
from,  and  if  found  to  be  inexpedient  for  the  adminis- 
tration of  justice,  it  should  be  altered  by  an  Act  of  the 
Legislature,  and  not  by  the  resolution  of  a  body  of 
Judges,  still  less  by  the  act  of  an  individual  Judge. 

But  I  should  be  extremely  unwilling  to  say  that  there 
may  not  be  cases  in  which  there  may  not  be  superadded 
to  a  defect  of  evidence  some  additional  circumstance^ 
calling  for  the  exercise  of  authority  on  the  part  of  Judges 
to  prevent  justice  from  being  defeated ;  and  I  am  there- 
fore exceedingly  reluctant  to  lay  down  that  the  above  is 
a  positive  law  as  stated  by  Lord  Holt.  In  the  course  of 
the  argument  I  put  the  case  of  a  witness  either  kept 
away  from  Court,  or  present  and  refosing  to  give  evi- 
dence in  consequence  of  being  tampered  with  by  the 
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prisoner  or  the  accused,  and  justice  thereby  in  danger  isei. 
of  being  frustrated.  I  am  not  prepared  to  say  that  in  The  Qucsh 
sach  a  case  the  Judge  may  not  interpose,  by  yiitue  of  his  CHAun- 
judicial  authority,  to  prevent  the  scandalous  frustration  of 
justice  by  an  acquittal  under  such  drcumstanoes.  I  put 
the  case  more  than  once  and  did  not  hear  an  answer  to  it. 
Even  Mr.  MelHsk,  with  his  clear  logical  mind  and  ability 
as  a  disputant,  did  not  grapple  with  that  case.  It  may 
be  said  that  it  is  better  there  should  be  a  defeat  of 
justice,  however  inconvenient  to  tribunals  and  the  public, 
rather  than  that  a  great  principle  of  safety  should  be 
removed;  it  was  urged  that  though  no  man,  even  in  his 
wildest  dreams,  would  impute  the  possibility  of  corruption 
to  English  Judges,  still  Judges  might  be  rash,  vain,  or  im- 
patient and  so  lend  themselves  to  oppression.  I  am  not  in- 
fluenoed  by  any  such  idle  apprehension.  I  have  been  some 
yeaniat  the  bar  and  on  the  bench,  and  have  seen  much  of  the 
administration  of  justice;  and  I  never  saw  a  Judge,  from 
rashness,  vanity,  or  impatience,  lend  himself  to  oppression, 
or  do  anything  not  right,  to  his  knowledge  and  belief, 
between  the  Crown  and  the  party  accused.  It  would  not 
be  becoming  in  me  to  vindicate  myself  firom  such  an  offen« 
aive  imputation,  but  as  regards  those  with  whom  I  have 
had  the  honour  to  act  in  this  or  any  other  Court,  I  must 
say,  that  I  am  persuaded  the  bar  of  England  will  at  once 
repudiate  the  notion  of  any  danger  to  the  accused  from 
the  rashness,  the  vanity,  or  the  impatience  of  Judges. 
Impatience  there  may  be  sometimes;  the  question  is 
whether  it  is  not  an  honest  and  well  justified  impatience; 
as  when  elaborate  argument  is  wasted  on  immaterial 
or  imdisputed  propositions,  or  when,  material  matters 
being  in  question,  time  is  occupied  with  idle  common 
place  declamation,  or  when  arguments  are  repeated  again 
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and  again  to  tlie  waste  of  the  time  of  the  Courts  which  is 
the  time  of  the  suitors  and  the  country.  Therefore  I  am 
not  prepared,  either  as  matter  of  law,  or  of  expediency, 
to  give  up  the  judicial  authority  of  the  Judge  pre- 
siding at  a  criminal  trial,  in  a  case  when  justice  is  being 
frustrated  by  the  act  of  prisoner,  or  by  something  in 
which  he  concurs  and  co-operates,  to  prevent  justice 
firom  being  defeated  by  postponing  the  trial  and  dis- 
charging the  jury. 

That  brings  us  to  this  question,  whether  there  are 
cases  in  which,  independently  of  the  concurrence  of  the 
accused  in  the  means  whereby  justice  would  be  firustrated, 
the  Judge  would  be  justified  in  exercising  that  authority. 
And  we  must  take  it  here  that  in  the  act  by  which 
justice  was  about  to  be  defeated  (because,  though  we 
must  not  assume   that  the  prisoner  was  guilty,  yet 
justice  was  frustrated  by  the  inquiry  being  stopped), 
the  accused  was  not  a  co-operating  party  with  the 
witness;  and  therefore  the  question  is  whether,  assu- 
ming that  the  Judge  has  authority  to  discharge  the 
jury,  this  was  a  case  in  which  it  would  be  properly 
exercised.     The  inclination  of  my  opinion  is  that,  if 
my  brother  Hill  had  the  authority,  this  was  a  case  in 
which  it  was  not  fit  to  exerdse  it.     There  may  be 
a  difference  of  opinion  on  that  point,  and  it  is  not 
necessary  to  decide  it.    This  is  one  of  those  cases  on 
the  confines.    But  this  I  know,  that  a  more  cautious  or 
conscientious  Judge  never  sat  upon  the  bench :  and,  as 
he  only  doubted  his  legal  power,  and  entertained  no 
doubt  as  to  this  being  a  fit  9ase  for  its  exerdse,  fisur  be 
it  from  me  to  say  that  he  acted  wrongly. 

The  second  question  presents  even  greater  difficulty  in 
the  way  of  the  defendant.    Assuming  that  the  Judge  had 
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not  this  power^  or  that  he  exerdsed  it  impropeily,  the  1861. 
qaestion  is,  whether  what  he  has  done  amounts  to  an  The  Quebv 
acquittal  of  the  defendant,  and  entitles  him  to  have  chables- 
judgment  entered  up  as  if  he  had  been  acquitted.  ^obth. 
On  this  I  can  add  nothing  to  the  condusiye  reasoning 
of  Crampion  J.  in  Conway  and  Lynch  v.  The  Queen  (a), 
on  which  so  much  observation  has  been  made.  There 
is  no  instance  of  snch  a  plea  as  this,  except  in  this  case 
and  that  It  may  be  said  with  truth  that  may  be 
because,  since  the  practice  established  in  the  time  of 
Lord  Holij  juries  have  not  been  discharged,  and  there- 
fore the  occasion  for  such  a  plea  has  not  presented 
itself.  On  the  other  hand,  the  only  pleas  known  to  the 
law  of  England  to  stay  a  man  from  being  tried  on  an 
indictment  or  information  (and  we  must  consider  this 
as  if  it  was  a  fresh  information,  and  the  defendant  had 
pleaded  to  it  the  facts  stated  on  the  record)  are  the 
pleas  of  autrefois  acquit  and  autrefois  convict,  and  it  is 
dear  that  this  statement  of  facts  amounts  to  neither.  It 
is  said  that  a  man  is  not  to  be  tried  twice,  and  is 
not  a  second  time  to  be  put  in  jeopardy  ;  and  that 
that  applies  equally  to  this  case  as  to  a  case  where 
a  man  has  been  convicted  or  acquitted.  In  that  I 
cannot  concur;  and  the  reasoning  of  Crampion  J.  is 
oondosive  on  that  subject.  When  we  talk  of  a  man 
being  twice  tried,  we  mean  a  trial  which  proceeds  to  its 
Ic^timate  and  lawfrd  conclusion  by  verdict ;  and  when 
we  speak  of  a  man  being  twice  put  in  jeopardy,  we 
mean  put  in  jeopardy  by  the  verdict  of  a  jury ;  and 
he  is  not  tried  nor  put  in  jeopardy  until  the  verdict  is 
given.  If  that  is  not  so,  then  in  every  case  of  a  defective 
verdict  a  man  could  not  be  tried  a  second  time ;  and  yet 

(a)  7  Irish  Law  Bep.  149.  166. 
VOJU    I-  2    H  B.    &   8. 
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and  again  to  the  waste  of  the  time  of  the  Court,  which  is 
the  time  of  the  suitors  and  the  country.  Therefore  I  am 
not  prepared,  either  as  matter  of  law,  or  of  expediency, 
to  give  up  the  judicial  authority  of  the  Judge  pre- 
siding at  a  criminal  trial,  in  a  case  when  justice  is  being 
frustrated  by  the  act  of  prisoner,  or  by  something  in 
which  he  concurs  and  co-operates,  to  prevent  justice 
from  being  defeated  by  postponing  the  trial  and  dis- 
charging the  jury. 

That  brings  us  to  this  question,  whether  there  are 
cases  in  which,  independently  of  the  concurrence  of  the 
accused  in  the  means  whereby  justice  would  be  firustrated, 
the  Judge  would  be  justified  in  exercising  that  authority. 
And  we  must  take  it  here  that  in  the  act  by  which 
justice  was  about  to  be  defeated  (because,  though  we 
must  not  assume   that  the  prisoner  was  guilty,  yet 
justice  was  firustrated  by  the  inquiry  being  stopped), 
the  accused  was  not  a  co-operating  party  with  the 
witness;  and  therefore  the  question  is  whether,  assu- 
ming that  the  Judge  has  authority  to  discharge  the 
jury,  this  was  a  case  in  which  it  would  be  properly 
exercised.     The  inclination  of  my  opinion  is  that,  if 
my  brother  Hill  had  the  authority,  this  was  a  case  in 
which  it  was  not  fit  to  exercise  it.     There  may  be 
a  difference  of  opinion  on  that  point,  and  it  is  not 
necessary  to  decide  it.    This  is  one  of  those  cases  on 
the  confines.    But  this  I  know,  that  a  more  cautious  or 
conscientious  Judge  never  sat  upon  the  bench :  and,  as 
he  only  doubted  his  legal  power,  and  entertained  no 
doubt  as  to  this  being  a  fit  pase  for  its  exercise,  &r  be 
it  firom  me  to  say  that  he  acted  wrongly. 

The  second  question  presents  even  greater  difficulty  in 
the  way  of  the  defendant.    Assuming  that  the  Judge  had 
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not  this  power^  or  tliat  he  exercised  it  improperly^  the        1861. 
question  is,  whether  what  he  has  done  amounts  to  an    The  Qukbv 
acquittal  of  the  defendant,  and  entitles  him  to  have      chables- 
judgment  entered  up   as  if   he  had  been  acquitted. 
On  this  I  can  add  nothing  to  the  condusive  reasoning 
of  Crampton  J.  in  Conway  and  Lynch  y.  The  Queen  (a), 
on  which  so  much  observation  has  been  made.     There 
is  no  instance  of  such  a  plea  as  this,  except  in  this  case 
and  tiiat      It  may  be  said  with  truth  that  may  be 
because,  since  the  practice  established  in  the  time  of 
Lord  HoU,  juries  have  not  been  discharged,  and  there- 
fore the  occasion  for  such  a  plea  has  not  presented 
itself.    On  the  other  hand,  the  only  pleas  known  to  the 
law  of  England  to  stay  a  man  from  being  tried  on  an 
indictment  or  information  (and  we  must  consider  this 
aa  if  it  was  a  fresh  information,  and  the  defendant  had 
pleaded  to  it  the  facts  stated  on  the  record)    are  the 
pleas  of  autrefois  acquit  and  autrefois  convict,  and  it  is 
dear  that  this  statement  of  &cts  amounts  to  neither.    It 
is  said  that   a  man  is  not  to  be  tried  twice,  and  is 
not  a  second  time  to  be  put  in  jeopardy ;  and  that 
that  applies  equally  to  this  case  as  to  a  case  where 
a  man  has  been  convicted  or  acquitted.     In  that  I 
cannot  concur;   and  the  reasoning  of  Crampton  J.  is 
condusive  on  that  subject.    When  we  talk  of  a  man 
being  twice  tried,  we  mean  a  trial  which  proceeds  to  its 
legitimate  and  lawful  conclusion  by  verdict ;  and  when 
we  speak  of  a  man  being  twice  put  in  jeopardy,  we 
mean  put  in  jeopardy  by  the  verdict  of  a  jury ;   and 
he  is  not  tried  nor  put  in  jeopardy  until  the  verdict  is 
given*   If  that  is  not  so,  then  in  every  case  of  a  defective 
yerdict  a  man  could  not  be  tried  a  second  time ;  and  yet 

(a)  7  Irish  Law  Bep,  149.  166. 
vol..   I.  2  m  B.  &  8. 
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and  again  to  the  waste  of  the  time  of  the  Court,  which  is 
the  time  of  the  suitors  and  the  countiy.  Therefore  I  am 
not  prepared,  either  as  matter  of  law,  or  of  expediency, 
to  give  up  the  judicial  authority  of  the  Judge  pre- 
siding at  a  criminal  trial,  in  a  case  when  justice  is  being 
frustrated  by  the  act  of  prisoner,  or  by  something  in 
which  he  concurs  and  co-operates,  to  prevent  justice 
from  being  defeated  by  postponing  the  trial  and  dis- 
charging the  jury. 

That  brings  us  to  this  question,  whether  there  are 
cases  in  which,  independently  of  the  concurrence  of  the 
accused  in  the  means  whereby  justice  would  be  frustrated, 
the  Judge  would  be  justified  in  exercising  that  authority. 
And  we  must  take  it  here  that  in  the  act  by  which 
justice  was  about  to  be  defeated  (because,  though  we 
must  not  assume   that  the  prisoner  was  guilty,  yet 
justice  was  frustrated  by  the  inquiry  being  stopped), 
the  accused  was  not  a  co-operating  party  with  the 
witness;  and  therefore  the  question  is  whether,  assu- 
ming that  the  Judge  has  authority  to  discharge  the 
jury,  this  was  a  case  in  which  it  would  be  properly 
exercised.     The  inclination  of  my  opinion  is  that,  if 
my  brother  Hill  had  the  authority,  this  was  a  case  in 
which  it  was  not  fit  to  exercise  it.     There  may  be 
a  difference  of  opinion  on  that  point,  and  it  is  not 
necessary  to  decide  it.    This  is  one  of  those  cases  on 
the  confines.    But  this  I  know,  that  a  more  cautious  or 
conscientious  Judge  never  sat  upon  the  bench  :  and,  as 
he  only  doubted  his  legal  power,  and  entertained  no 
doubt  as  to  this  being  a  fit  pase  for  its  exercise,  far  be 
it  from  me  to  say  that  he  acted  wrongly. 

The  second  question  presents  even  greater  difficulty  in 
the  way  of  the  defendant.    Assuming  that  the  Judge  had 
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not  this  power,  or  that  he  exerdsed  it  improperly,  the        1861. 
question  is,  whether  what  he  has  done  amounts  to  an    The  Quekh" 
acquittal  of  the  defendant,  and  entitles  him  to  have      chables- 
jndgment  entered  up   as  if   he  had  been  acquitted. 
On  this  I  can  add  nothing  to  the  condusiye  reasoning 
of  Crampion  J.  in  Conway  and  Lynch  v.  The  Queen  {a), 
on  which  so  much  observation  has  been  made.    There 
is  no  instance  of  such  a  plea  as  this,  except  in  this  case 
and  tiiat.      It  may  be  said  with  truth  that  may  be 
because,  since  the  practice  established  in  the  time  of 
Lord  Holi,  juries  have  not  been  discharged,  and  there- 
fore the  occasion  for  such  a  plea  has  not  presented 
itself.    On  the  other  hand,  the  only  pleas  known  to  the 
law  of  England  to  stay  a  man  firom  being  tried  on  an 
indictment  or  information  (and  we  must  consider  this 
as  if  it  was  a  fresh  information,  and  the  defendant  had 
pleaded  to  it  the  &cts  stated  on  the  record)    are  the 
pleas  of  autrefois  acquit  and  autrefois  convict,  and  it  is 
dear  that  this  statement  of  facts  amounts  to  neither.    It 
is  said  that   a  man  is  not  to  be  tried  twice,  and  is 
not   a  second  time  to  be  put  in  jeopardy ;  and  that 
that  applies  equally  to  this  case  as  to  a  case  where 
a  man   has  been  convicted  or  acquitted.     In  that  I 
cannot  concur;   and  the  reasoning  of  Crampion  J.  is 
condasive  on  that  subject*    When  we  talk  of  a  man 
bdng  twice  tried,  we  mean  a  trial  which  proceeds  to  its 
legitimate  and  lawful  condusion  by  verdict;  and  when 
we  speak  of  a  man  being  twice  put  in  jeopardy,  we 
mean  put  in  jeopardy  by  the  verdict  of  a  jury ;   and 
he  is  not  tried  nor  put  in  jeopardy  until  the  verdict  is 
given.    If  that  is  not  so,  then  in  every  case  of  a  defective 
verdict  a  man  could  not  be  tried  a  second  time ;  and  yet 

(a)  7  Irish  Law  Rep.  149.  165. 
vol-   I-  2  m  B.  &  8. 


A&I 
WORTH. 


50S  TRINITY  VACATION. 

1861.  it  is  well  known  that,  though  a  jnry  have  pronounced 
The  QuEKM  upon  the  case,  yet,  if  their  verdict  be  defective,  it  will  not 
Charles-  *^^  *^®  party  accused  in  the  event  of  his  being  put 
on  his  trial  a  second  time.  Therefore,  in  my  humble 
judgment  (though  it  is  not  necessary  to  decide  the 
point),  as  at  present  advised,  I  cannot  come  to  the  con- 
clusion that  there  has  been,  in  this  case,  a  trial,  or  that 
the  accused  has  been  put  in  jeopardy,  or  put  in  the  position, 
either  in  fact  or  in  law,  of  a  man  who  has  been  once 
acquitted,  and  who,  having  been  once  acquitted,  cannot 
be  put  on  his  trial  a  second  time. 

This  being  my  view,  and  having  given  all  the  atten- 
tion I  could  to  this  case,  though  I  do  not  wish  it  to  be 
tmderstood  as  a  final  and  settled  conclusion,  I  only  say 
that  in  this  state  of  things  we  ought  not  to  interpose^ 
and  that  is  all  we  have  to  decide.  It  maybe  a  hardship 
on  the  accused  that  he  should  be  again  put  on  his  trial, 
when,  perhaps^  on  this  record  being  finally  made  up  and 
taken  to  a  Court  of  error,  it  may  be  held  he  ought  not 
to  have  been  tried  a  second  time ;  but  we  cannot  help 
that.  Possibly  this  may  be  the  only  case  in  which  such 
a  question  will  present  itself,  because,  if  it  is  taken 
to  a  Court  of  error,  we  shall  have  the  point  definitely 
settled  whether  the  defendant  in  an  indictment  or 
information,  upon  the  trial  of  which  no  verdict  waa  given 
one  way  or  the  other  because  the  jury  were  discharged, 
is  entitled  to  have  that  discharge  operate  as  an  acquittal, 
so  as  to  entitle  him  to  final  judgment 

But  are  we  at  the  present  moment,  and  in  the  present 
state  of  the  record,  boimd  to  prevent  this  case  going  to 
its  final  conclusion  ?  I  think  that,  unless  we  can  clearly 
see  that  the  defendant  is  entitled  to  be  treated  as  if  be  had 
been  acquitted,  we  cannot,  with  propriety,  interfere.    By 
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making  this  rule  absolute,  we  may,  though  the  indina- 
tion  of  my  opinion  is  the  other  way,  deprive  the  Crown 
of  the  opportunity  of  taking  the  case  to  a  Court  oi 
enx>r.  Therefore  I  am  of  opinion  that  this  case  must 
take  its  course  like  other  cases  in  which  a  Judge  may 
have  erred*  if  indeed  he  has  erred.  In  some  cases  there 
may  be  no  remedy  except  in  the  event  of  a  result  fatal  to 
tlie  accused  on  the  second  trial,  which  might  give  him  an 
eipiitaUe  ground  for  a  pardon  by  the  Crown,  if  serious 
doubt  should  be  entertained  as  to  the  propriety  of  the 
dischacge  of  the  jury  on  the  first  trial.  But  in  thiscase 
the  defendant  will  have  the  opportunity  of  taking  the 
opinion  of  a  Court  of  error  on  that  point,  if  the  result 
(rf  the  second  trial  should  be  against  him. 
Tfaerefoie  this  rule  must  be  disclia;i^;ed. 


1861. 


The  QuBCH 

V. 

Cbaales- 

WORTU. 


WiOHTHAN  J.  In  a  case  of  this  importance,  I  could 
have  wished  for  a  longer  time  to  consider  the  many,  and 
not  always  concurring,  authorities  that  have  been  cited 
upon  the  aiqgument;  but,  as  time  is  of  importance  in  this 
case,  I  have  given  them  the  best  consideration  that  I 
can. 

The  two  great  questions  that  were  argued  before  us 
were,  lat,  whether  the  Judge  was  warranted  in  discharging 
the  jury  in  this  case;  and,  secondly,  whether  if  he  was 
not,  the  defendant  could  again  be  put  upon  his  trial,  and 
this  Court  award  a  venire  de  novo;  or  whether  the 
defendant  was  entitled,  upon  the  matter  appearing  upon 
the  record,  to  judgment  quod  eat  sine  die.  It  appeared 
by  the  record  that  the  defendant,  being  charged  with  a 
misdemean<Mr,  pleaded  not  guilty;  that  a  jury  was  im- 
panelled and  sworn  to  try  that  issue,  and  that,  because  a 
material  and  necessary  witness  for  the  Crown  refused  to 
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give  evidence,  the  Judge,  at  the  request  of  the  prosecutor's 
counsel,  discharged  the  jury  from  giving  any  verdict. 

Upon  the  iSrst  point,  whether  the  Judge  was  warranted 
in  discharging  the  jury  under  the  circumstances  stated 
upon  the  record,  a  great  many  cases  were  cited  in  argu- 
ment, some  in  which  the  jury  had  been  discharged  in 
criminal  cases  upon  ground  nearly  similar  to  that  in  the 
present  case,  and  others  in  which  the  jury  had  been 
discharged  upon  the  ground  of  necessity,  as  upon  the 
illness  of  a  juryman,  or  of  the  prisoner,  or  other  circum- 
stances occurring,  which  rendered  the  further  proceeding 
with  the  case  impracticable ;  and  it  was  said,  and  I  believe 
correctly,  thai  in  no  instance  had  the  jury  been  discharged 
under  such  circumstances  as  in  the  present  case  since 
the  Revolution. 

The  cases  will  all  be  found  collected  in  the  report 
of  the  case  of  Conway  and  Lynch  v.  The  Queen  (a), 
and  were  all  commented  upon  in  the  ailment.     In 
KinhcVs  Case  [h)  Mr.  Justice  Foster,  in  his  judgment, 
p.  29,  reviews  and  comments  upon  the  cases  and  the 
law  upon  this  point,  and  expresses  a  strong  opinion 
against  the  propriety  of  the  Court  in  its  discretion 
discharging  a  jury  after  evidence  given  and  concluded 
on  the  part  of  the  Crown,  merely  for  want  of  sufficient 
evidence  to  convict,  but  refrains  from  giving  any  opinion 
as  to  the  propriety  of  such  a  course,  where  undue  pracstices 
have  been  used  to  keep  witnesses  out  of  the  way,  or  where 
witnesses  have  been  prevented  from  giving  evidence  by 
sudden  and  unforeseen  accidents.    The  case  nearest  to 
the  present  which  has  occurred  in  modem  times  of 
which  I  am  aware,  is  that  of  The  King  v.  Wade  (a)»  in 
which  the  prosecutrix,  in  a  trial  for  a  rape,  when  she 

(rt)  7  Irifh  Law  Rep.  140.  (*)  Fwfer,  16.  22. 

(r)  1  Moo.  a  C.  86. 
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came  to  be  sworn  as  a  witness,  appeared  to  be  wholly        I86I. 
ignorant  of  the  nature  and  obligation  of  an  oath,  and  the    xhe  Qukcjt 
Judge  before  whom  the  trial  occurred  discharged  the     charles- 
jury  in  order  that  the  witness  might  be  instructed  as  to       woeth. 
the  matters  upon  which  she  was  deficient,  but  he  reserved 
the  propriety  of  the  discharge  of  the  jury  for  the  con- 
sideration of  the  Judges,  who  all,  with  the  exception  of 
two  who  lyere  absent,  were  of  opinion  that  the  discharge 
of  the  jury  was  wrong,  and  that  the  prisoner  ought  to 
have  been  acquitted ;  and  a  pardon  was  recommended. 
It  is  obvious  that  the  power  of  discharging  a  jury  at  the 
instance  of  the  prosecutor,  on  the  ground  that  the  evi- 
dence was  not  strong  enough  to  warrant  a  conviction, 
but  that  upon  another  trial  better  and  more  cogent 
evidence  might  be  obtained,  is  more  objectionable  than 
in  that  case,  and  may  produce  great  hardship  upon  the 
prisoner  or  defendant ;  and  I  cannot  but  think  that  such  a 
power  ought  not  to  be  exercised  upon  such  a  ground,  and 
that  in  this  case  my  brother  Hilly  whose  only  object  was 
to  prevent  what  he  most  reasonably  considered  might 
possibly  produce  a  failure  of  justice,  was  wrong  in  dis- 
charging the  jury  upon  the  ground  suggested  in  the 
present  case. 

But,  assuming  that  he  was  wrong,  the  second  question 
then  arises,  how  can  this  error  of  the  Judge,  if  it  be 
one,  be  taken  advantage  of  by  the  prisoner  or  defend- 
ant in  case  it  is  proposed  to  put  him  upon  his  trial  a 
•econd  time  ?  Or,  indeed,  can  he  take  advantage  of  it  at 
all,  except  as  a  ground  for  the  interference  of  the  Crown 
by  a  pardon,  as  recommended  in  The  King  v.  Wade  (a)  ? 
It  is  said,  for  the  defendant,  that  he  is  entitled  to  judg- 
ment upon  the  record  as  it  stands  of  eat  sine  die,  upon 
the  ground  that,  as  the  Judge  at  the  trial  ought  not  to  have 

(a)  1  M<H>,  "C.  C.  86. 
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1861.       discharged  the  jury,  but  to  have  directed  an  acquittal^  he 
The  QuEKH    ^  entitled  to  have  the  same  judgment  as  if  he  had  been 
Chablbs.     &cq^tted«    But  no  precedent  or  authority  has  been  cited 
woBTB.      ^  warrant  such  a  judgment  in  such  a  case.  In  the  case  of 
Contoay  and  Lynch  v.  The  Queen{d)  the  Court  dis- 
charged the  prisoner;  but  it  does  not  appear  that  they 
gave  such  a  judgment  as  that  now  prayed.    Upon  a  plea 
of  autrefois  acquit  such  a  judgment  might  be  given,  as  the 
jury  had  actually  pronounced  their  verdict  of  Not  gnilty. 
But  it  is  said  that,  as  it  is  a  rule  of  criminal  lav  that 
a  man  shall  not  be  twice  put  in  jeopardy  for  the  same 
offence,  if  he  has  once  been  pat  upon  his  trial  and  the 
jury  sworn  he  has  been  put  in  jeopardy,  and  therefore 
cannot  by  law  be  tried  again,  and  so  is  entitled  to  judgment 
quod  eat  sine  die.     It  is  necessary  to  consider,  in  such 
a  case,  what  is  meant  by  putting  a  man  in  jeopardy,  and 
at  what  period  of  the  proceedings  he  is  so  placed.     If 
he  is  placed  in  jeopardy  when  the  jury  are  sworn  and 
evidence  given,  he  has  been  in  jeopardy  though  a  jury- 
man may  be  taken  iU,  or  some  unforeseen  accident  occur, 
which  would  be  within  the  ordinary  excepted  cases  in 
which  a  jury  may  properly  be  discharged;  or  the  jury 
may  give  an  imperfect  verdict,  or  one  which  cannot  be 
supported  in  point  of  law,  in  which  cases  also  the  prisoner 
or  defendant  has  been  placed  in  jeopardy,  if  his  being 
charged  before  a  jury  sworn  to  try  him,  and  eyidence 
given,  be  a  placing  him  in  jeopardy.    But  in  such  cases 
there  seems  no  doubt  but  that  a  venire  de  novo  may  be 
awarded,  and  that  the  defendant  is  not  entitled  to  judg« 
ment.     Has  he  been  more  in  jeopardy  when  the  juiy 
are  wholly  discharged,  as  in  the  present  case,  than  when 
they  give  an  imperfect  verdict,  or  are  discharged  by 
reason  of  one  being  taken  ill  before  they  have  given 

{a)  7  Irish  Law  Rrp.  149. 
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any  yerdict  ?  Many  instances  may  be  given  of  mistakeSj 
fatal  it  may  be^  to  prisoners  which  would  not  entitle 
them  to  judgment  Suppose  a  Judge  were  improperly 
to  admit  evidence  obtained  under  circumstances  which 
made  it  inadmissible^  and  the  prisoner  was  convicted 
upon  such  evidence^  could  he  claim  judgment  quod  eat 
sine  die,  or  must  not  he  rely,  as  in  Tlu  King  v.  fFade  (a\ 
upon  the  interference  of  the  prerogative  of  the  Crown 
to  pardon  ?  Upon  the  whole  I  am  disposed  to  think, 
with  Mr.  Justice  Cramptan,  as  expressed  in  his  elaborate 
judgment  in  Cmway  and Lynchy.  The  Queen  {b),  p.  178, 
that  '^  the  true  and  rational  doctrine  is,  that  where  a  trial 
proves  abortive  in  consequence  of  no  legal  verdict  being 
given,  a  venire  de  novo  ought  to  go,  whether  the  result 
has  flowed  firom  the  error  of  the  Judge  or  the  jury  or  of 
both.'* 

I  have  not  arrived  at  this  conclusion  without  much 
doubt,  but  I  have  the  less  difficulty  in  expressing  it,  as 
the  objection  now  urged  for  the  prisoner  will  be  equally 
open  to  him  upon  writ  of  error  if  there  should  be  another 
trial,  even  if  found  guilty ;  and,  if  the  verdict  is  for  him, 
the  question  will  not  arise. 


1861. 


The  QuBU 

?• 
Charlu* 

WOBTU. 


C&oKPTON  J.  It  seems  to  me  that  the  only  question  in 
this  case  is,  ought  we  to  award  jury  process?  I  am  satis- 
fied finom  the  discussion  we  have  heard  that  the  defendant 
has  a  right  to  come  before  us  and  say  that  matters  appear 
on  this  record  to  prevent  an  award  of  newprocess  (whether 
venire  or  distringas  is  not  material),  and  our  decision  upon 
that,  whether  we  award  process  or  refuse  it,  is  a  judicial  act. 
If  we  award  it  improperly  it  is  clear  a  writ  of  error  lies  by 
the  defendant ;  and  whether,  if  we  refuse  to  award  it,  a  writ 


{a)  1  Moo.  a  C.  86. 
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of  error  lies^^by  the  Crown  or  not^  I  think  that  if  it  is  made 
out  to  our  satis&ction  that  there  is  matter  on  the  record 
which  brings  the  case  to  a  conclusion,  we  are  bound  to  give 
our  judgment  that  this  process  shall  not  issue.  Therefore 
the  onlj  question  is  whether  there  is  matter  ap- 
pearing on  the  record,  which  in  effect  terminates  the 
proceedings,  by  shewing,  in  the  one  way  of  expressing 
it,  that  we  should  not  issue  jury  process,  and  in  the 
other  that  the  party  ought  to  be  discharged.  The 
question  consequently  comes  to  this,  does  the  matter 
appearing  on  this  record  prevent  fresh  process  issuing  ? 

In  my  judgment  there  is  nothing  on  this  record  which 
has  that  effect  in  the  case  of  an  abortive  trial  of  this  kind, 
whether  the  abortion  has  occurred  by  the  act  of  the  Judge 
or  of  the  jury,  or,  as  was  put  in  the  argument,  by  the 
act  of  a  mob  disturbing  the  proceedings,  or  even  by  the 
Crown  actually  interfering,  if  such  a  case  could  happen. 
Without  going  at  any  length  into  that  point,  I  agree 
with  the  Lord  Chief  Justice  and  my  brother  fViffhtman, 
that  this  is  an  attempt  to  extend  the  old  plea  of  autrefois 
acquit.    When  the  authorities  are  examined  there  is  none 
to  shew  that  an  abortive  trial  prevents  a  venii^  de  novo 
in  the  case  of  misdemeai^or.    An  objection  has  been  made 
on  a  technical  point,  originally  taken  in  the  time  of 
Lord  Holt  and  afterwards  by  Lord  fFensleydale{a).  There 
is  said  to  be  an  objection  to  a  venire  de  novo  in  the  case  of 
felony.     I  own  that  I  have  a  strong  opinion  on  that ;  and 
I  think  that  The  King  v.  Fowler  {b)  is  an  authority  to  a 
certain  extent  upon  it.     But  certainly  that  technical 
objection  does  not  apply  to  a  case  of  misdemeanor. 
Therefore  we  have  to  see  whether  it  is  made  ont  that  a 
trial  which  has  failed  in  this  way  has  the  same  effect  as 

(a)  See  Campbell  v.  The  Queen,  II  Q,  B.  814.  839. 
{h)  4  5.  #  AM.  273. 
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a  plea  of  autrefois  acquit.  I  thiuk  it  has  not.    In  a  plea        1861. 

of  that  nature  it  must  be  averred  that  there  has  been  a    The  Qusn 

former  trial,  and  that  the  defendant  has  been  in  jeopardy.     charls». 

In  this  case  the  defendant  was  not  tried,  neither  was  he      wo»ih. 

in  jeopardy  in  the  legal  sense  of  the  word.  Nothing  has 

been  adduced  to  alter  the  conclusion  to  which  I  have  come^ 

founded  on  the  reasoning  and  judgment  of  Cframpton 

3,,  in  Camnay  and  Lynch  v.  The  Queen  (a).     I  think  the 

reasoning,  not  only  in  that  part  of   the  judgment, 

bat  in  the  whole  of  it,  is  unanswerable.     Without  , 

repeating  those  reasons  I  concur  with  them,  and  am  of 

opinion,  that  upon  an  abortive  trial  liketlus,incaseof  mis* 

demeanor,  judgment  for  the  defendant  cannot  be  prayed 

as  upon  a  plea  of  a  former  conviction,  or  former  acquittal. 

Mr.  MdKeh  did  not  grapple  with  this  part  of  the  case, 

but  argued  that  if  anything  wrong  done  by  the  Judge 

appeared  on  the  record,  that  would  be  ground  for  quashing 

the  proceedings.  I  do  not  agree  in  that.  There  are  many 

tiiiiigs  done  by  Judges  at  the  trial  of  criminal  cases  which 

cannot  be  made  the  ground  of  such  a  motion.    It  is  not 

because  something  is  done  of  which  we  do  not  approve  that 

the  trial  is  to  be  considered  as  terminating  in  favour  of 

the  defendant. 

The  old  notion  that  where  a  jury  was  once  charged 
with  a  prisoner  it  could  be  the  only  jury  to  try  him,  has 
long  been  exploded.  I  think  it  was  first  exploded  in 
Ferrw^e  Case  (&),  and  the  contrary  practice  has  so  long 
prevailed,  that  we  cannot  adhere  to  the  old  rule.  I  take 
the  same  view  as  the  Lord  Chief  Justice,  where  he 
traced  the  fluctuations  in  the  practice;  and  I  am  in 
favour  of  the  notion  of  Crampton  J.  that  this  is  matter 
of  practice,  though  it  is  in  one  sense  matter  of  law, 

(a)  7  IrUh  Law  Rep.  149.  IGo.  (6)  T,  Raym.  84. 
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liecaiise  process  is  in  one  sense  matter  of  law.  Be 
whether  it  be  matter  of  law  or  practicej  we  must  tal 
the  rule  now  to  be,  that  the  same  jury  which  have  bee 
sworn  ought  to  try  the  case,  subject  to  the  power  of  tb 
Judge  to  interfere  if  he  sees  that  it  is  a  proper  case  ft 
interference*  It  is  not  necessary  to  decide  this ;  but 
haYeastronginchnationof  opinion  that  the  rule  is  that  tl 
jury  ought  not  to  be  discharged  unless  there  is  some  vei 
strong  reason  for  it^  which  I  think  is  for  the  Judge  1 
determine.  Ai^d  that  it  is  in  his  discretion  makes  n 
incline  to  the  notion  that  it  is  matter  of  practice  rath^ 
than  of  law.  I  mean  "  practice"  in  this  sense,  that 
is  a  rule  to  which  Judges  ought  to  adhere,  and  wou 
do  wrong  if  they  did  not  adhere. 

Now,  it  seems  to  me  that  what  was  mischievoi 
in  the  practice  followed  in  the  time  of  Car.  2,  ai 
perhaps  beforCj  was  an  abuse  of  the  former  pra 
tice  of  discharging  juries  when  it  became  necessai 
and  that  no  doubt  was  ever  made  what  the  reai 
would  be  if  an  improper  discharge  took  place- 
consider  that  the  Judges  in  the  case  of  J'VhUebread  ai 
Fmtmck  (a)j  where  this  practice  was  used  in  so  odioi 
dangerous  and  unconstitutional  a  manner,  which  cann 
be  too  much  reprobated,  took  this  course^  becai] 
they  knew  that  if  they  discharged  the  jury  the  prisom 
had  not  the  benefit  of  an  acquitta],  and  therefore  wc 
liable  to  be  tried  again.  And  I  take  what  Lord  H 
afterwards  said  in  Perkins's  Case{b)f  namely,  that 
would  wait  for  a  time  but  that  he  would  not  discbar 
the  jury,  to  be  founded  on  this,  that,  if  he  did  dischar 
the  jury,  it  would  not  be  equivalent  to  an  acquitt 

(*?)  7  How.  W,  TV.  m  lift.  120,  mi.  315.  317. 
(A)  Sot  M^.  of  F^e  C.  J.  cited  in  Fmfer,  28. 


P^ 


XXV.  VICTORIA. 


517 


bat  the  party  might  be  tried  again.     It  is  said  now^ 
that  discharging  the  jury  is  equivalent  to  acquittal.   But 
I  think  the  origin  of  the  Judges,  in  Lord  HoV%  time^ 
making  this  rule  was^  that  the  abuse  of  discharging 
juries  for  the  purpose  of  getting  further  evidence  was 
very  much  to  be  reprobated,  but  that  the  discharge  of 
the  jury  would  prevent  the  party  from  saying  that  he 
could  not  be  tried  again.    The  old  rule  of  law  or  practice 
seems  to  me  to  have  been  adopted  for  that  very  end* 
With  the  exception  of  Conway  and   Lynch  y.   The 
Queen  {a),  in  Ireland,  there  is  no  case  in  which  this  has 
been  treated  as  a  legal  bar  to  fresh  process  issuing,  or  as  a 
termination  of  the  proceedings  in  favour  of  the  prisoner. 
All  the  other  cases  rest  on  different  principles.    In  The 
Kiny  y .  Wade  (b)  the  Judges  met  (as  they  used  to  do  before 
the  Court  for  considering  Crown  Cases  was  established)  to 
consider  whether  the  Judge  had  tried  the  prisoner  in  any 
improper  way,  or  admitted  wrong  evidence,  or  improperly 
rejected  evidence,  which  could  not  be  made  the  ground 
for  hifi  being  relieved  fit>m  the  consequences  of  a  con« 
riction,  and,  if  they  thought  there  had  been  anything 
wrong,  they  recommended  a  pardon.     It  was  never  sug- 
gested, before  Conway  and  Lynch  v.  The  Queen  (a),  that 
the  dischai^  of  the  jury  could  be  made  matter  of  plea. 
In  that  case  three  Judges  gave  judgment  against  one :  but 
on  examiningthe  judgments,  I  am  quite  satisfied  with  that 
of  Crampton  J.  In  NetcUnCe  Case  (c)  a  very  strong  opinion 
was  expressed  by  the  Court  that  the  discharge  of  the 
jury  was  not  equivalent  to  an  acquittal.   That  case  came 
before  the  Court  on  a  motion  for  a  habeas  corpus.    I 
have  a  difficulty    in  seeing  why,  if  the  discharge  of 

(a)  7  Irish  Law  Rep,  149.  (h)  1  Moo.  C  C.  86. 

(r)  1.3  Q.  B,  716. 
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the  jury  was  equivalent  to  an  acquittal^  the  priaoner  wi 
not  entitled  to  be  discharged-  If  there  was  a  terminatio 
of  the  proceedings  against  her,  I  do  not  see  why  si 
was  not  discharged,  I  do  not  quite  understand  win 
waa  meant  by  saying  that  the  commitment  for  tl 
murder  was  still  standing.  Snrelyj  if  the  prosecutiG 
for  the  murder  was  done  away^  the  accused  party  wi 
acquitted,  and  ought  to  have  been  discharged*  Howeve 
I  MMe  the  case  to  shew  that  the  Court  did  not  considi 
itself  as  concluded  by  Conway  and  Lynch  v*  The  Queei 
Lord  Denman,  p,  729,  sayp,  "The  jury  were  improper 
discharged :  and  therefore,  as  it  is  contended^  the  pr 
Boner  must  be  set  at  liberty,  I  do  not  think  that  coi 
elusion  follows  either  logically  or  on  the  legal  author itie 
Even  assuming  that  tlie  discharge  of  the  jury  was  in 
proper^  I  do  not  see  how  it  is  equivalent  to  an  acquitts 
or  can  be  a  bar  to  a  trial,  nor  how  it  could  be  made  tl 
subject  of  a  plea.  Ou  this,  however*  I  give  no  opinio 
but  merely  state  it  by  way  of  protestation  against  beir 
supposed  to  have  decided  that  it  may  be  so  pleaded 
And  agaiUj  p.  730,  '^I  am  of  opinion  that  the  Jud* 
in  this  case  acted  rightly :  but,  even  if  he  had  act< 
improperly,  I  think  it  does  not  entitle  the  prisoner 
be  set  at  liberty^  as  the  original  commitment  st 
remains  in  force.  The  rule  must  therefore  be  discharged 
Patteson  J.  says,  p.  731,  "There  has  been  no  trial  r 
suiting  in  a  verdict ;  what  took  place  was  not  a  tri 
determining  the  question  of  her  guilt  or  innocenc 
Therefore,  even  if  I  saw  great  reason  to  doubt  t] 
correctness  of  what  took  place  at  the  Assizes,  1  shou 
say  she  was  not  entitled  to  be  discharged."  Wh 
Coleridge  J,  and  Erie  J,  said  as  to  discretion  h: 
been  so  often  mentioned  in  the  argument  that  I  w: 
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not  fiirther  refer  to  their  judgments.  That  case  shews 
the  Court  considered  it  an  open  question,  and  Lord 
Denman  expresses  his  opinion  that  the  discharge  of 
the  juiy  could  not  be  made  the  subject  matter  of  a 
plea,  and  was  not  equivalent  to  a  determination  of 
the  indictment  in  fiivour  of  the  defendant.  The  last 
case  on  the  subject.  The  Queen  v.  Daviion  (a),  is  a 
still  stronger  authority.  There,  on  the  facts  stated 
in  the  plea,  and  I  think  in  the  replication  also,  there 
was  no  ground,  as  contended  by  the  defendant's 
counsel  in  this  case,  for  the,  jnry  being  discharged; 
certainly  no  ground  within  the  ruling  in  Conway  and 
Lynch  T.  T%e  Queen  (b).  In  The  Queen  v.  Davison  (a) 
it  was  pleaded  that  the  discharge  of  the  jury  took  place 
for  and  by  reason  of  no  sufficient  or  legal  cause  what- 
eyer.  It  is  true  that-  there  is  a  replication  that  the 
jury  could  not  agree  after  deliberating  for  a  ''long 
space  of  time ;"  which  amounts  to  this,  that  for  some 
long  time  they  had  not  come  to  an  agreement  on 
their  verdict;  and  then,  because  it  was  the  last  case 
at  the  Sessions,  and  the  Justices  did  not  choose  to  wait 
any  longer  for  the  verdict,  they  dischai^ed  the  jury. 
That,  according  to  Conway  and  Lynch  v.  The  Queen  (6), 
was  not  justifiable.  The  Court,  however,  do  not  put 
it  on  that  ground,  but  on  the  ground  that  this  was  not 
the  subject-matter  of  a  plea.  Now,  though  that  case 
was  in  an  inferior  Court,  still  it  was  at  the  great 
Central  Criminal  Court  where  three  Judges,  after  hear* 
iDg  the  question  solemnly  aj^ed,  agreed  in  their  judg- 
ment ;  and  it  is  a  case  of  equal  authority  to  the  case 
in  Ireland,  in  which  three  Judges  concurred  in  the 
judgment,   and  the  Judge  who  differed    from    them 
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was^  in  my  opinion,  right.  Pollock  C.  B.  said,  p.  21 
"  We  are  all  of  opinion  that  it  is  unnecessary  to  he 
further  argument  The  question  is,  whether  the  pi 
is  sufficient,  and  the  counsel  for  the  prisoner  chie 
relies  on  the  case  of  Conway  and  Lynch  v.  The  Queen  ( 
Now,  though  it  has  no  doubt  been  laid  down  in  t 
text  books  that  a  jiuy  cannot  be  discharged  exc< 
under  certain  circumstances,  it  does  not  appear  tl 
prior  to  that  case  the  improper  discharge  of  a  jury  i 
ever  made  the  subject  of  a  plea.  I  may  obserye  tl 
in  that  case  the  Irish  Court  of  Queen^s  Bench  w 
not  unanimous ;  and,  therefore,  if  the  necessity  arose 
should  consider  that  we  were  quite  at  liberty  to  reri 
it ;  but  it  is  observable  that  the  case  before  them  was  < 
of  felony,  the  present  being  one  of  misdemeanor  onl 
I  will  not  stop  to  make  any  long  remarks  on  that  < 
tinction;  it  is  however  a  curious  &ct  that  in  ev 
authority  up  to  the  time  of  the  B.evolution,  the  rule  1 
been  put  as  applicable  to  cases  of  life  and  limb,  wl 
are  felony,  and  as  not  applicable  to  ordinary  cases  of  n 
demeanor,  and  stiU  less  to  criminal  prosecutions  in 
Court,  where  the  manner  of  proceeding  is  different  fi 
that  in  criminal  cases  in  general ;  e.  g.  the  defend 
may  move  for  a  new  trial.  But  my  notion  is  that 
practice  either  adopted  by  the  Judges,  or  growing  u] 
itself  after  the  Revolution,  extends  to  both  felony 
misdemeanor ;  and  I  think  that  the  rule  which  ough 
guide  Judges,  is,  that  in  criminal  trials  for  every  kini 
offence,  the  jury  ought  not  to  be  discharged  excep 
cases  of  evident  necessity  or  propriety.  The  Chief  Ba 
goes  on  to  say,  ''But  we  are  of  opinion,  generally,  i 
where  a  Judge  has  exercised  his  discretion,  that  di^crel 
is  not  to  be  made  the  subject  of  question.    It  canno' 

(a)  7  Irish  Law  Rep.  149. 
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ground  of  error,  nor  can  it  be  traversed  before  a  jury. 
It  seems  to  me,  therefore,  that  the  plea  the  prisoner  has 
placed  upon  the  record  is  bad,  and  that  he  must  yet 
answer  the  charge  against  him/^  Then  my  brother 
Martin  places  his  decision  chiefly  on  the  ground  that 
the  case  was  one  of  misdemeanor ;  and  my  brother  HiU 
sajrs  (p.  255)  that  he  adopts  the  position  laid  down  by 
Mr.  Justice  CrampUm  in  Conway  and  Lynch  v.  The 
Queen  (a),  where  he  says  that  though,  as  to  what  is  a 
case  of  necessity,  one  Judge  might  differ  from  another, 
still,  ''it  is  clear  that  the  Judge  has  a  discretion  to  exer- 
cise ;  where  is  the  legal  limit  to  his  power  to  be  fixed? 
the  prisoner's  counsel  could  not  fix  it ;  the  Judges  in 
Eudoeh's  Cage  and  Sir  M,  Faster  say  it  cannot  be  fixed. 
I  need  scarcely  add  that  I  cannot  fix  if 

I  think  these  authorities  are  stronger  in  fayour  of  its 
not  being  matter  of  plea  than  any  which  went  before, 
and  it  is  not  made  out  to  my  satisfaction,  indeed  I  think 
it  is  not  true,  that  such  matter  operates  as  a  bar  if 
pleaded  to  a  new  indictment,  and  that,  if  it  appears  on 
the  record,  it  does  not  operate  as  a  termination  of  the 
proceedings,  and  prevent  fresh  process  being  awarded. 
Therefore,  I  think  that  we  cannot  in  law  refuse  to  award 
jury  process,  but  are  bound  to  do  so. 

On  the  other  part  of  the  case,  I  think  one  ought  to 
give  one's  opinion.  I  think  this  is  a  rule  of  great  im- 
portance to  guide  Judges  which  has  been  acted  upon  since 
the  Revolution,  and  I  think  it  ought  to  apply  both  to 
misdemeanors  and  felonies.  It  is  a  rule  of  practice  or 
of  law ;  and  I  think  the  Judge  ought  not  to  interfere 
and  discharge  the  jury,  merely  because  the  prosecution 
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fails  for  want  of  evidence,  and  it  strikes  me  that  tl 
present  is  a  case  of  that  kind*  It  would  be  a  nice  qu^ti( 
whether  it  could  be  done  in  a  case  of  collusion;  b 
here  we  have  no  case  of  collusion  at  all — it  is  the  same 
if  a  witness  did  not  come  into  Courts  or  did  not  anaw 
aatisfactorily ;  it  is  a  failure  of  evidence  for  the  pro« 
eution.  Now,  whether  that  is  matter  of  discreti 
in  the  Judge  or  not,  I  am  botmd  to  say  that  I  should  ha 
felt  myself  bound  by  the  practice  to  direct  an  Eicquitt 
I  think  that  the  importance  of  observing  the  gene: 
rule  is  greater  than  the  importance  of  juatioe  not  bei 
baffled  in  any  particular  case*  On  the  part  of  the  Cro 
it  is  argued  that  the  interference  of  the  Judge  v 
justified^  on  the  ground  that  the  witneas  was  bafflj 
justice  I  but  unless  that  is  brought  home  to  the  defei 
ant  it  makes  no  difference.  My  brother  Hilt  hav: 
the  whole  matter  before  him^  and  acting  in  the  exen 
of  his  discretion  (and  I  can  conscientiously  say  I  th 
his  judgment  better  than  my  own)^  discharged  the  ju 
still  I  would  have  acted  on  the  general  rule  aod  univei 
practice  since  the  Revolution,  not  to  discharge  the  j 
merely  because  the  case  for  the  prosecution  failed 
want  of  evidence* 

At  the  same  time  it  is  very  desirable  that  jus 
should  not  be  baffled  in  this  case.  It  is  one  of  the  d 
culties  of  our  trial  by  jury  which  has  often  occarrec 
me,  though  it  is  a  price  well  worth  paying  for  that  ii 
tution^  that  very  often  a  point  arises  at  the  trial  wl 
there  is  no  mode  of  sifting^  and  one  party  or  the  oi 
unduly  has  the  advantage  of  it.  Abroad^  trials 
protracted^  and  the  wanting  evidence  is  supplied,  wl 
is  a  very  bad  practice*     With  us  there  must  be  at  ( 
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an  acquittal  or  a  conviction;  and,  on  a  failure  of  evi-        1S6I. 
dence  the  jury  is  discharged.  The  QuebjT 

I  think  also  that  the* practice  of  discharging  the  jury  chaelbi- 
too  soon  is  objectionable.  It  is  said  that  they  should 
be  dischaji^ed  if  the  Judge  sees  that  they  are  not  likely 
to  agree.  I  think  that  we  should  take  some  mean  course. 
It  is  a  dangerous  thing  to  say  that  the  jury  should  be 
discharged  in  a  certain  time  or  in  a  few  hours.  I  think 
that  they  ought  to  be  kept,  not,  as  the  Chief  Justice  says, 
to  coerce  them,  but  for  such  a  time  as  that  they  should 
not  be  able  to  say,  ''  We  need  not  agree  in  a  verdict ; 
we  will  wait  for  such  a  time,  and  then  we  shall  be  dis- 
charged.'' Therefore,  I  do  not  reprobate  the  old  practice 
of  confining  the  jury  for  a  reasonable  time.  Confining 
them  without  meat,  drink  tfnd  fire,  and  exposing  them 
to  hunger,  thirst  and  cold,  is  a  barbarous  relic  of  ancient 
times,  and  should  be  got  rid  of.  But  I  think  that  they 
should  be  kept  for  a  reasonable  time,  so  that  they  may 
not  wait  for  their  discharge,  in  order  to  avoid  giving  a 
verdict  unpleasant  to  their  feelings. 

Upon  the  whole,  I  am  quite  satisfied  that  there  is  no 
matter  on  this  record  which  entitles  the  prisoner  to  be 
discharged  from  the  information,  or  to  prevent  the  Crown 
from  having  firesh  jury  process. 

I  think,  therefore,  that  this  rule  ought  to  be  dia* 
charged. 

Blackburn  J.  I  also  think  this  rule  should  be  dis- 
charged* 

This  is  an  information  for  a  misdemeanor.  Issue  was 
joined  in  this  Court  on  the  plea  of  Not  guilty.  There 
is  an  award  of  jury  process  and  a  return  of  the  nisi  prius 
record,  on  which  are  entries  of  what  took  place  at  York. 

VOL.  I-  2  N  B.  &  s. 
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From  these  we  find  that  the  jury  were  sworn  and  tl 
case  commenced,  but  that  no  verdict  was  given,  tl 
Judge  having  discharged  the  jury,  under  circumstanc 
stated  on  the  record. 

On  this  the  question  arises,  what  is  this  Court  to  ( 
judicially?  The  counsel  for  the  defendant  conten 
that  it  is  a  rule  of  law,  that  in  all  criminal  cases,  as  w 
misdemeanors  as  felonies,  when  once  the  jury  are  swo 
and  the  trial  begun,  that  jury  must  give  their  vc 
diet  one  way  or  the  other,  unless  discharged  und 
circumstances  different  from  those  in  this  case;  and  th 
further  contend  that,  if  this  jury  be  discharged  impi 
perly,  the  issue  can  never  be  tried  again,  so  that  jud 
ment  could  be  given  against  the  defendant  on  t 
verdict,  if  found  for  the  Crown.  If  they  are  right  in  tl 
contention,  I  think  this  Court  should  not  permit 
process  to  be  used  for  the  purpose  of  causing  a  ti 
which  could  not  be  available,  and  that  the  defends 
would  be  entitled,  as  of  right,  to  a  judgment  refosi 
process  and  discharging  the  defendant  from  this  infom 
tion ;  the  precise  form  of  which  judgment  we  need  i 
consider  now.  But  unless  the  defendant  is  right 
saying  that,  as  a  matter  of  law,  the  discharge  of  the  ji 
operates  so  as  to  prevent  the  issue  being  tried,  the  Cxo 
is,  I  think,  entitled,  as  a  matter  of  right,  to  an  award 
process  to  cause  that  trial,  which  we  must  not  deny. 

The  Judge  at  the  trial  has  power  to  discharge  the  ji 
whenever  it  is  proper,  and  he  is  the  sole  judge  of 
propriety,  in  this  sense  at  least,  that,  when  he  deci 
that  the  jury  are  to  be  discharged,  all  must  obey  h 
and  the  jury  must  be  discharged.  It  may  well  be  t 
his  order,  though  it  must  be  obeyed,  was  impropc 
made,  but  it  seems  to  me  that,  to  entitle  the  defend 
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to  the  judgment  his  coansel  pray  for,  it  must  be  shewn         1861. 
not  only  that  the  discharge  of  the  jury,  under  the  cir-     The  Queer 
camstances  stated  on  this  record,  was  improper,  but  also      chables- 
that  an  improper  discharge  of  the  jury  is  in  point  of  law       worth. 
equivalent  to  an  acquittal,  and  entitles  the  defendant  to 
a  discharge  as  much  as  a  verdict  of  not  guilty  would 
have  done.    In  my  mind  the  only  question  we  have  to 
decide  is  whether  this  discharge  does  amount  to  a  bar  in  • 
law,  and  I  think  we  must  decide  it. 

It  is  not  sufficient  for  the  defendant  if  his  counsel 
can  make  out  that  there  has  been  an  improper  devia- 
tion firom  practice,  unless  they  shew  it  is  in  law  a  bar. 
There  are  rules  of  practice, — I  may  take  as  a  familiar 
example  that  by  which  a  Judge  recommends  a  jury  not 
to  act  on  the  unconfirmed  evidence  of  an  accomplice  (a), — 
80  well  established,  that  a  Judge  is  blameable  if  he  de- 
parts from  them,  and  yet  a  conviction  obtained  against 
such  a  rule  of  practice  would  be  good  in  law.  In  such 
a  case,  if  the  defendant  has  suffered  injury,  there  is  an 
equitable  claim  upon  the  Crown  to  redress  this  injury. 
It  is  for  the  proper  constitutional  advisers  of  the  Crown 
to  say  whether  such  a  case  is  made  out. 

In  The  King  v.  Wade  (i),  which  was  mentioned  by  my 
brother  Wightman,  the  Judges  were  not  deciding  on  the 
law,  but  were  consulted  as  the  advisers  of  the  Crown. 
They  thought  that  it  was  an  improper  proceeding  on  the 
part  of  a  Judge  to  discharge  a  jiuy  in  order  to  postpone 
the  trial  till  a  witness  could  be  educated  so  as  to  under- 
stand the  nature  of  an  oath,  and  I  agree  with  them,  for,  as 
it  seems  to  me,  the  evidence  given  after  an  education  of 
this  sort  would  be  of  a  very  questionable  kind.  So  think- 
(a)  See  The  Queen  y.  Boyes,  ante,  p.  311.  (h)  1  Moo.  C.  C,  86. 

2  N  2 


526 


TRINITY  TACATION. 


186L 

The  QutiN 

Chart  FU- 

WDHTir, 


in^,  they  recommended  a  pardon ;  but  their  doing  so 
was  no  expression  of  an  opinion  that  the  course  takea 
by  the  Judge  was  beyond  liis  powetj  or  that  he  had  not 
discretion  in  a  fit  case  to  discharge  the  jury,  and,  as  far 
as  the  course  adopted  by  them  in  recommending  a  pardon 
h  an  evidence  of  their  opinion^  they  thought  it  no  bar  in 
law.  Here  we  arc  not  acting  aa  constitutional  advisers  of 
the  Crown  ;  we  are  to  say  wliether  it  is  legal  to  proceed 
to  try  this  issue  after  what  has  happened.  It  is  for  the* 
law  advisers  of  the  Crown  to  say  whether^  if  it  be  legal, 
it  is  also  proper  as  a  matter  of  discretion  so  to  do.  That, 
howerer,  is  a  question  for  the  constitutional  advisers  of 
the  Crown,  of  whom  I  am  not  now  one,  to  determine  on 
their  own  responsibility* 

I  havCj  however,  no  objection  to  state  my  own 
opinion  as  to  the  propriety  of  the  course  taken  on  the 
trial  of  this  cause,  though  it  is  somewhat  extrajudical  i 
it  13  that  in  general  it  is  objectionable  for  a  Judge  to  dis- 
charge a  jury  after  a  trial  has  begun  on  account  of  any 
failure  of  evidence-  The  liability  to  abuse  is  so  great  tbat 
T  think  that  this  should  not  be  done  merely  because  of  a 
failure  of  evidence.  But,  I  think  it  cannot  be  said  that,  if  a 
Judge  has  power  by  law  to  discharge  a  jurvj  he  should 
never  exercise  that  power.  In  cases  of  ct>llusionj  where  it 
appears  that  the  defendant  has  instigated  a  witness  to  ab* 
sent  himself,  or  the  like,  I  think  a  Judge  ought  to  use  his 
power.  In  the  present  case  I  agree  with  the  defendant^^s 
counsel,  that  there  is  nothing  stated  on  the  record  to 
lead  to  the  conclusion  that  the  defendant  instigated 
the  witness  to  refuse  to  give  evidence.  If  there  were,  I 
should  have  no  doubt  that  it  would  have  been  ioipropei 
not  to  discharge  the  jury.     But  I  think,  on  the  state^ 
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ment  ou  the  record,  it  is  probable  that  the  witness  was 
not  instigated  by  the  defendant  at  all.  Still,  I  tiliink 
the  Judge  had  facts  befcnre  him  from  which  he  might 
weU  draw  the  inference  that  the  witness  refused  to 
answer  for  the  purpose  of  defeating  justice,  by  pro- 
caring  the  acquittal  of  this  defendant,  from  the 
absence  of  evidence,  thinking  he  could  do  so  with 
impunity.  I  think  that,  under  the  peculiar  circum* 
stances,  it  was  very  desirable  that,  not  only  should 
the  witness  who  committed  this  contempt  of  Court  be 
fined  and  imprisoned,  but  also  that  he  should  be  baffled 
in  the  object  he  proposed  for  himself.  It  may  be  that 
the  general  rule,  that  a  criminal  case  once  begun  should 
be  disposed  of,  is  of  such  consequence  that  it  would  be 
better  to  suffer  the  wrongdoer  to  obtain  his  end  than 
break  tlurough  this  rule,  and  I  will  not  take  on  myself 
to  say  that  a  Judge  who,  acting  on  that  notion,  should, 
in  such  a  case  as  the  present,  direct  an  acquittal,  might 
not  do  well ;  but,  on  the  whole  (though  not  without 
doubt),  I  think  that  my  brother  HiU  (always  assuming 
that  he  had  the  power)  did  better  in  discharging  the 
jury. 

All  this,  however^  is  in  the  nature  of  obiter  dicta : 
the  one  point  on  which  I  rest  my  judgment  is  that,  at 
all  events  in  a  case  of  misdemeanor,  the  discharge  of 
a  jury  sworn  to  try  an  issue  after  the  trial  has  begun, 
even  if  improper,  is  not  in  my  opinion  a  legal  bar  to  a 
trial  of  the  issue  by  another  jury.  I  have  said  '^  at  all 
even1»  in  a  case  of  misdemeanor,^^  because  that  is  the 
only  question  before  us,  and  because  the  law  of  England 
undoubtedly  does,  in  favorem  vitse,  make  distinction  in 
many  cases,  and  it  may  be  in  this,  between  the  modes 
of  procediure  in  felonies  and  in  misdemeanors. 
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The  whole  fouodation  uf  the  argument  of  the  defeud- 
ant  ifl  Tested  on  two  passages  in  Lord  Coke  (a),  where  he 
ej^pressly  speaks  only  of  felonies^  where  life  and  limb  are 
in  danger,  and  where  a  privy  verdict  may  not  be  given* 
He  is  silent  as  to  the  effect  of  an  infringement  of  this 
rule  J  and  it  may  well  be  doubted  whether  he  is  doing 
more  than  lajing  down  a  general  rule  of  practice  which 
he  thought  ou^ht  to  guide  the  Court  in  feloniei,  bat 
which  was  not  generally  followed. 

Before  the  Revolution  it  certainly  was  the  practice 
to  discharge  a  jury  whenever  the  Judge  thought  the 
interests  of  justice  required  it^  in  order  that  there  might 
be  a  second  trid.  This  was  done  in  all  cases,  treason 
and  capital  felony^  as  well  as  misdemeanors.  The 
practice  is  stated  by  Lord  Hale  (fi)  in  pretty  nearly 
the  same  terms  as  it  is  stated  by  Lord  Chief  Justice 
North  in  the  case  of  tVhitthread  and  Fenwich  (c)*  Lord 
Hah  justifies  the  practice  for  reasons  which  are  plausible^ 
and  which  shew  that  he  thought  the  discharge  was  no 
bar^  though  the  acquittal  would  have  been  one.  He 
justifies  the  practice  because^  if  the  jiuy  were  discharged^ 
the  notorious  murderer  might  be  brought  to  justice, 
which  could  not  have  been  if  the  discharge  was  a  bar 
as  much  as  the  acquittal*  But,  though  his  reasons  are 
plausible,  the  case  of  fVhftcbread  and  Fenwick  (c)  shews 
tliat  the  practice  was  liable  to  great  abuse,  and  I  thiols 
it  clear  that  the  modern  practice  by  which  a  criminal 
trial  is  not  interrupted  after  it  has  commenced,  except 
in  very  exceptional  cases,  is  very  much  better,  I  cannol 
doubt  that  a  Judge  would  most  properly  be  remoTec 
from  his  ofiice,  and  impeached,  if  he  were  now  to  di^ 

(<f)  5lee  CcK  Lift.  227  ft. :  3  Inj^f,  IIO, 

(A)  See  2  Bntf,  P.  t.  295.  {r)  7  Mm.  St.  Tr.  31  L  316. 
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cliarge  a  jury  under  such  circumstancea  as  those  under        1861. 
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which  the  jury  were  discharged  on  the  first  trial  of  TheQuux 
fV/ntdfre€uisLnAFenwick{a).  I  think  an  Attorney  General 
who  persevered  in  putting  them  on  trial  again  would 
also  be  deserving  of  impeachment ;  but^  supposing  this 
to  be  done^  I  doubt  whether  the  Judges  before  whom 
the  prisoners  were  arraigned  the  second  time  could  do 
otherwise  than  tell  them  that  they  had  no  legal  bar  to 
the  indictment  even  in  a  case  of  treason. 

After  the  Revolution  no  alteration  was  made  by  the 
Bill  of  Rights^  or  any  other  Act^  in  the  law  or  practice 
as  to  criminal  trials^  but  the  practice  was  changed.  The 
reaction  against  the  old  abuses  was  great.  In  The  King  v. 
Kdte  {b\  in  1696^  a  special  verdict  was  found  in  a  case 
of  felony.  The  verdict  was  such  that  HoU  C.  J.  and 
Turton  J.  thought  it  warranted  a  judgment  for  the 
Crown.  Eyre  and  Rokehy  JJ.  thought  the  verdict 
uncertain^  and  "by  them  a  venire  de  novo  ought  to 
issue.'*  It  would  appear  from  the  various  reports  of  the 
case  that  there  was  a  doubt  whether  there  could  be  a 
venire  de  novo  in  a  case  of  felony^  which,  as  it  seems 
to  me,  could  only  be  on  the  ground  that,  in  accordance 
with  the  doctrine  of  Lord  Coke  in  Co,  Litt.  227  b,^  the 
jury  once  charged  with  the  prisoner  ought  to  give  their 
Terdict,  and  could  not  be  discharged.  In  the  end  no 
decision  was  given,  as  Lord  HoU  himself  took  exceptions 
to  the  indictment,  which  was  quashed.  This  is  the  only 
case  I  find  in  which  the  point  arose  as  a  matter  to  be 
decided  ajs  a  question  of  law.  It  was  soon  after  this 
case  that,  in  The  King  v.  Perkins  (c).  Lord  Holt  made  the 

(a)  7  How.  8t.  Tr.  311.  316. 

{b)  1  Ld.  Baym,  138.  142.  8,  C.  nom.  The  King  ▼.  Keate,  Comb.  406 ; 
3  8aik,  191 ;  1  Gm.  13.  8.  C.  nom.  The  King  v.  Keai,  6  Mod.  288 ; 
12  Mod,  118;  Skin,  666;  Cob,  ternp.  Holt,  481. 

{r)  MJS.  of  Eyr€  C.  J.,  cited  in  F^^t.  28;  Carth,  465. 


530 


TRINITY  VACATION. 


1861. 


V, 

Charlfs- 

WOAT£I, 


stateineut  that,  according  to  one  report,  he  had  ''  had 
occasion  to  consider  this  matter  -"  according  to  another^ 
that  ^^  all  the  Judges  of  England  were  of  opinion,  in 
debate  amongst  themselves,"  that  in  capital  cases  a 
juror  could  not  he  withdrawn,  or,  in  other  words,  b 
jury  could  not  be  discharged  with  consent,  and  in  mis- 
demeanors  not  without  consent.  What  Lord  Holt  did 
in  The  King  v.  Perkim  {a)  is  what  on  every  view  of  the 
case  is  now  approved  of*  The  Judges  could  by  theii 
resolutiona  alter  the  practice,  but  not  the  law.  It  has 
never  been  decided  tliat  in  felony  there  can  be  a  venire 
de  novo  on  an  imperfect  verdict,  though  the  very  able 
judgment  of  Crampton  J,  in  Cmiway  and  Lynch  v>  Tht 
Queen  {b)  leads  me  to  think  it  probable  that  it  can 
But  if  Lord  Holt  thought  that  there  could  be  no  venin 
de  novo  in  case  of  an  imperfect  verdict  in  misdemeanor) 
except  by  consent,  his  opinion  has  been  repeatedly  over 
ruled,  for  I  think  it  clear  that,  on  an  imperfect  verdie 
in  misdemeanor,  a  venire  de  novo  is  awarded ;  se< 
Trafford  v.  The  King^  in  err&r  (c).  And  I  agree  witl 
the  reasoning  of  Crampton  J.  in  Conway  and  Lijnch  y 
The  Queen,  p,  178,  which  shews  that  there  is  no  dis 
tinction  in  principle  as  to  the  effect,  as  a  bar,  of  an  im 
perfect  verdict  and  a  discharge  of  the  jury  thereupon 
and  any  other  discharge  of  a  jury.  As  far  as  authority 
goes,  the  distinction  between  felony  and  misdemeano 
here  becomes  important.  On  the  authorities  there  is  i 
doubt  in  felony  i  in  misdemeanor  I  think  it  clear  tha 
there  is  a  venire  de  novo  on  an  imperfect  verdict. 

On  the  argument  before  us,  it  was  urged  that  ther 
was  a  distinction  between  a  discharge  of  the  jury  becaus 


(a)  MS.  of  Eyrf  C  J.,  eitod  in  FosL  28;  CartA.  4ti5. 
(h)  7  /rwA  Xflt/'  firp.  H^K  mb. 
4c)  8  Bmff.  204.  215;  S.C.2  Cr.  #  J.  265.  276. 
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the  Judge  bad  become  conyinced  that  it  was  impracticable 
that  they  ooiQd  give  a  verdict,  which  it  waa  said  was  a 
case  of  necessity,  aud  a  dischaige  of  the  jury  where  it  was 
manifestly  still  practicable  that  they  could  give  their 
verdict,  but  the  Judge  thought  it  desirable  for  the  ends 
of  justice  not  to  take  their  verdict,  though  it  was  prac- 
ticable; this,  it  was  said,  was  ultra  vires  and  illegaL 
The  distinction  is  intelligible,  but  it  cannot  be  supported 
without  overruling  KinlocKs  Case  (a).  There  the  ver- 
dict on  not  guilty  might  very  well  have  been  taken, 
though  the  prisoners  had  not  the  opportunity  of  plead- 
ing in  abatement  It  was  entirely  a  voluntary  act  on 
the  part  of  the  Court  which  led  to  the  discharge  of  the 
jury,  and,  as  is  pointed  out  by  Crampton  J.,  in  Conway 
and  Lynch  v.  The  Queen,  p.  176,  the  whole  reasoning  of 
Foiter  J.  is  founded  on  the  supposition  that  the  Judge 
had  a  discretionary  power,  though  he  ought  never  to 
exercise  it  without  very  good  reason  indeed.  The  case 
of  Conway  and  Lynch  v.  The  Queen  (b)  is,  as  I  have 
already  observed,  a  case  of  felony,  and  in  so  far  not 
necessarily  in  point  in  the  present  case  of  misdemeanor, 
bat  I  must  say  that  the  admirable  judgment  of  Crampton 
J.  convinces  me  that,  even  in  a  case  of  felony,  he  was 
right,  and  his  colleagues,  though  the  majority,  wrong.  I 
will  not  weaken  what  he  has  said  by  repeating  or 
abridging  it,  but  refer  to  the  report,  only  saying  that  I 
subscribe  to  all  his  reasoning,  except  that,  as  I  have  al- 
ready said,  I  doubt  if  he  is  justified  (p.  178)  in  treating 
it  as  a  settled  point  that  there  must  be  a  venire  de  novo 
on  an  imperfect  verdict  in  a  case  of  felony.  I  think  this 
still  not  determined  by  authority ;  see  Campbell  v.  The 
Queen  (c). 

(a)  Foster,  16.  22.  (h)  7  Irish  Law  lUp.  149. 

{r)  nQ,B.  7i)9. 
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Smce  the  caae  of  Conway  and  Li^nch  tliere  have  1 

two  in  Etigland  where  the  question  arose.     In  A''^^ 

Case  (a)   Lord  Denman  Bays  (p.  729),  "The  pris 

was    given    in    charge    to   a    jury    at    the    Assi 

and  the  jury  were,  improperly,  discharged:  and  tl 

fore,  as  it  ia  contended,  the  prisoner  must  be  m 

liberty,     I  do  not  think  that  concluBion  follows  e 

logically  or  on  the  legal   authorities.     Even  assui 

that  the  discharge  of  the  jury  was  improper,  I  dc 

see  how  it  is  equivalent  to  an  acquittal,  or  can  be  i 

to  a  trial,  nor  how  it  could  be  made  the  subject 

plea."     And  PaUeson  J.  says  (p,  731)  "  There  has 

no  trial  resulting  in  a  verdict  j  what  took  place  was 

trial  determining  the  question  of  her  guilt  or  innoc 

Therefore,  even  if  I  saw  great  reason  to  doubt  th( 

rectness  of  what  took  place  at  the  Assizes,  I  lihoul 

she  was  not  entitled  to  be  discharged/*     These  opi 

were  given  on  a  return  to  a  habeas  corpus,  whe 

question  before  the  Court  was  whether  the  prisoner 

be  detained  in  gaol  to  abide  a  fresh  trial.   The  que 

whether  there  should  be  a  fresh  trial,  was  not  m 

tinctly  raised  as  in  the  present  case,  but  it  was  1 

the  Court ;  and  the  learned  Judges  just  quoted  em 

thought  that,  even  in  the  case  of  a  capital  felon 

improper  discharge  of  a  jury  was  not  equivalent 

acquittal.     The  last  case  on  the  subject  is  The  Qu 

JJavisi^n  (A),  where  the  precise  qu^tion  now  befc 

was  raised  on  demurrer  at  the  Central  Criminal  ( 

There,  to  an  indictment  for  misdemeanor,  it  was 

ded,  that  the  prisoner  had  been  given  in  charge  to  i 

and  they  had  been  improperly  diacharged  by  the  ju 

The  replication  stated  no  more  than  that  the  justio 

(a)  n  Q.  R  na  ih}2F  4^  K  250 
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it  in  the  exercise  of  their  discretion,  because  all  other 
business  was  at  an  end,  and  the  jury  said  that  they  were 
not  likely  to  agree ;  this  was  admitted  to  be  true  by  the 
demurrer,  and  if  there  was  no  more  than  this  stated, 
surely  the  discharge  was  indiscreet  and  premature.  Both 
Pdlloek  C.  B.  and  Martin  B.,  p.  254,  note  the  distinction 
between  the  case  which  was  one  of  misdemeanor  and 
that  of  Conway  and  Lynch  v.  The  Queens  which  was 
felony,  but  re^  their  judgment  on  the  more  general 
ground  that  the  improper  discharge  of  a  jury  could  not 
be  the  subject  of  a  plea,  and  my  brother  Hilly  p.  255, 
quotes  and  concurs  in  the  judgment  of  Crampton  J.,  in 
the  Irish  case. 

I  think  these  authorities  quite  sufScient  to  autho- 
rize ns  to  decide  that  the  dischai^e  of  the  jury  is  no 
I^al  bar  to  another  trial,  and  therefore  that  there  ought 
to  be  such  jury  process  as  is  necessary  to  produce  the 
farther  trial.  Whether  that  is  to  be  entered  on  the 
record  as  a  venire  de  novo,  or  as  a  continuation  of  the 
former  jury  process,  is  a  matter  not  now  before  us. 
The  rule  should  be  discharged. 

Rule  discharged. 


1861. 

The  QuBSX 

▼. 
Chablbi- 

WOBTH. 


Subsequently  a  nolle  prosequi  was  entered  by  The 
Attorney  General. 


By  Btat.  14  &  16  Vict,  c,  100.  *.  12.,  a  Judge  is  empowered  to  discharge 
the  jury  from  giying  any  verdict,  where  a  person  is  tried  for  misdemeanor, 
and  the  facts  given  in  evidence  amount  in  law  to  a  felony,  and  to  direct 
such  penon  to  be  indicted  for  felony. 
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11  #12  ricL 

Ot0und9  ^f 

remenmL 

Emdence. 
Com  for 

opinion  q/ 
superior  Court. 


The  Queen  against  The  Inhabitants  of  the  Pa 
of  EuYTOK  of  the  Eleven  Towns. 

Tlie  groimda  of  remoTal  ^tM  a  derivative  i 

ment  from  her  gneat-arttiiiJ  ^    i  an  Rckao\rledgm^ 

that  settlonieut  liy  mief  given  i..  mi  ureat-gratidinotJifT,  and 
coUnteral  relAtion  having  been  r'iiLM\.il  \n  the  parish.  On  tha  t 
au  ftppeal  at  the  Quiim^i*  Sesisioijy  iipurist  the  order  of  remoTi 
respondents  offered  evidence  to  f<Ju  u  the  removal  to  the  apMtUaut  ] 
of  another  coUat^ral  rBlation^thi?  wi£1^  of  »  p^maJjson  of  the  ea 
ancestor — on  a  »ettloraein  also  derived  (mm  Lim.  This  evidsno 
objected  to,  but  received,  and  the  question  of  itd  admissibiMP 
reserved  for  this  Court :  ht-^Iii 

1*  TUat^  the  Court  of  Quarter  Sesiiiens  were  pre>hibil4?d  by 
11  &  13  Vift,  C.3L  fieqm  rtigerving  the  above  question  for  tlie  cons 
tiou  of  thJH  Court. 

2,  Per  Hili  and  Vnmiptm  JJ..  duhitante  C<ickbt£m  C.  J^  tha 
eyidtiiice  waa  receivable- 

f\^  appeal  agsiust  an  order  of  two  justices  of 
peace  for  the  city  and  borough  of  Chester,  foi 
removal  of  Ann  Bowlandi  and  her  three  illegitii 
children  from  the  parish  of  6L  Bridget,  Chester,  to 
parish  of  Mut/lon  of  the  Eleven  Towns,  in  the  comil 
Salop ;  the  Cotirt  of  Quarter  Sesaiona  for  the  city 
borough  of  Chester  confirmed  the  order,  subject  t< 
following  case  t — 

The  paui>cr  Ann  Rowlands  was  the  daughter  of  fVl 
Romlands  the  younger,  who  was  the  son  of  mUmm  j 
hnds,  who  was  the  son  of  Thomas  Rowlands  and 
his  wife*  Tlie  respondents  relied  upon  a  settlei 
in  the  appellant  parish  derived  from  the  said  Th 
Rowlands,  the  pauper's  great -^and father.  In  add 
to  other  evidence  they  tendered  an  order  for  the  reii 
of  one  Jane  Rowlands,  the  wife  of  one  Thomas  Bumh 
the  grandson  of  the  said   Thomas  Rowlands  and 
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his  wife,  firom  the  township  of  Wrexham  Abbott  to  the        1861. 
appellant  parish,  dated  the  5th  day  of  August,  1830,  on    The  Qviih 
a  settlement  derived  from  the  said  Thomas  Rowlands  inhabhantBof 
the  grandfather,  and  a  removal  under  it,  which  order      Buttch. 
was  never  appealed  against     They  also  called  the  said 
Jane  Rowlands  to  state  the  circumstances  under  which 
the  removal  took  place,  and  her  relationship  to  the 
pauper. 

On  the  part  of  the  appellants  it  was  ohjected  that 
this  evidence  was  not  admissible.  The  learned  Recorder 
received  the  evidence,  but  reserved  for  the  consideration 
of  this  Court  the  question  of  its  admissibility. 
The  question  for  the  opinion  of  this  Court  is : — 
Was  the  evidence  objected  to  inadmissible  in  support 
of  the  respondent's  grounds  of  removal  ? 

If  the  Court  should  be  of  opinion  that  it  was  inad- 
missiblcy  then  the  order  of  Sessions  is  to  be  quashed ; 
otherwise  the  same  to  stand  confirmed. 

The  grounds  of  removal  and  of  appeal  are  to  form 
part  of  this  case,  and  are  as  follows,  namely : — 
Oronnds  of  removal. 

''That  the  said  Ann  Rowlands  and  her  said  three 
children  have  come  to  inhabit,  and  are  now  inhabiting, 
in  our  said  parish  of  Saint  Bridget,  not  having  resided 
in  the  said  parish  for  five  years  next  before  the  date 
hereof,  so  as  to  become  irremovable  therefrom,  and  not 
having  gained  a  legal  settlement  therein,  nor  having 
produced  any  certificate  acknowledging  them  to  be 
settled  elsewhere;  and  that  they  are  now  actually  charge- 
able to  our  said  parish,  and  are  receiving  relief  therefrom, 
which  is  not  made  necessary  by  reason  of  sickness  or 
accident :  that  their  place  of  settlement  is  in  your  said 
paaish,  township  or  place  of  Ruyton  of  the  Eleven  Towns, 
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in  the  county  of  ShrapsMre,  in  right  of  her  father 
Ham  Rowlands,  whose  settlement  is  in  your  said  pi 
township  or  place  of  Rutfton  of  the  Eleven  Towf 
right  of  his  late  father  the  said  IVUUam  Rowlandt 
ceased^  whose  settlement  was  in  your  said  parish,  1 
ship  or  pi  are  of  Ruyt&n  of  the  Eleven  Towns  at  the 
that  his  said  son  the  said  iVilUam  Rowlandu  was  e 
cipated ;  and  the  said  late  UVliam  Rowhindsj  the  sai^ 
grandfather  of  the  said  Anne  Rowlands^  was  setth 
jout  said  parish  J  township  or  place  of  Ruyttm  i 
Eleven  Towns  at  the  time  his  said  son  was  emaneij; 
in  right  of  his  father  the  said  late  Thomas  Rmvl 
deceased.  The  settlement  of  the  said  Thomas  Rotr 
has  heen  acknowledged  to  be  in  your  said  parish,  t 
ship  or  place  of  Rn^ton  of  the  Eleven  Towns ^  b 
overseers  of  the  poor  of  your  said  parish^  townsl 
place  of  Ruyton  of  the  Eleven  Tomiu  by  giving 
Ann  Rowlands^  widow  of  the  said  Thomas  Rowl 
weekly  relief  for  several  years  previous  and  up  U 
time  of  her  deaths  whilst  she  resided  in  PentrefeU 
the  township  or  place  of  Wrexham  Abbott  Tliat  Sc 
Rowlands,  cousin  to  the  said  IVilUam  Rowlands,  thi 
father  of  the  said  Ann  Rowiands,  and  the  son  of  th( 
Edward  Rowlands,  shoemaker^  deceased^  and  grai 
to  the  said  late  Thomas  Rowlands  and  Ann  hia 
wasj  by  an  order  under  the  hands  and  seals  of  I 
Lloifd  and  H.  fK  Meredith^  Esquires,  two  of  Her 
jesty^s  justices  of  the  peace  acting  in  and  for  the 
county  of  Dettbigh,  bearing  date  the  19th  day  of  Jat 
1843,  removed  from  the  said  township  or  place  of  ^ 
ham  AhhoU  to  your  said  parish,  township  or  pla^ 
Rttyton  of  the  Eleven  Towns ;  the  said  order  was  i 
appealed  against.     That  neither  the  said  Ann  R4>w 
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or  the  said  William  Rowlands  her  father,  ever  did  any        1861. 
act  whereby  to  gain  a  settlement  in  their  own  right :     Th©  QusiiT 
neither  did  the  said  William  Rowlands  the  elder,  deceased,  xnhabltftDtB  of 
acquire  any  settlement  in  his  own  right  previous  to  his      Buytoh, 
said  son  William  Row  ands  being  emancipated.'' 

Grounds  of  appeal  (those  which  are  material  are 
a!one  set  out) : — 

"  1.  That  the  said  order  is  bad  and  defective  on  the 
face  thereof. 

''2.  That  the  said  Ann  Rowlands  and  her  said  chil- 
dren^ at  the  time  the  said  order  was  made,  were  not 
legally  settled  in  our  said  parish  of  Ruyton  of  the  Eleven 
Taimu, 

"3.  That  the  place  of  settlement  of  the  said  Ann 
Rowlands  and  her  said  children  is  not  in  our  parish 
of  Ruyton  of  the  Eleven  Towns  in  right  of  her  father 
William  Rowlands. 

"  4.  That  the  place  of  settlement  of  the  said  William 
Rowlands  (the  father  of  the  said  Ann  Rowlands)  is  not 
in  our  parish  of  Ruyton  of  the  Eleven  Towns,  in  right  of 
bis  late  father  the  said  late  William  Rowlands,  deceased. 
''5.  That  the  said  William  Rowlands  deceased,  the 
grand&lher  of  the  said  Ann  Rowlands,  was  not  legally 
settled  in  our  said  parish  of  Ruyton  of  the  Eleven 
Towns. 

"6.  That  the  said  William  Rowlands,  the  grand&ther 
of  the  said  Ann  Rowlands,  was  not  settled  in  our  said 
parish  of  Ruyton  of  the  Eleven  Towns,  in  right  of  his 
father  the  late  Thomas  Rowlands,  deceased. 

"  7.  That  the  said  Thomas  Rowlands,  deceased,  was 
not  settled  in  our  said  parish  of  Ruyton  of  the  Eleven 
Towns. 
"S.  That  the  said  settlement  of  the  said  Thomas 
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The  Quim     P^^*'^^^  ^f  Button  of  ike  Eleven  Towm  by  tlie  ove 

Ink  bitenis  f   ^^  *^^  P^^  ^  ^^^  ^^^  parish,  by  giving  to  Ann 

RuTTOH*       iandsj  widow  of   the    late    Thorn  cts   How  lands ,    \f 

relief  whilst  slie  resided  in  Penirefeiin,  in  the  tow 

of  PVrexfuim  Abbott. 

'^  9»  That  Samuel  Rowlandj^t  cousin  of  the  said 
Uam  Rowiand^j  the  father  of  the  said  Ann  RaWi 
and  the  son  of  the  late  Edward  Rowlands  doa 
and  grandson  to  tlie  said  late  Thomas  Rawland 
Ann  his  wife,  was  not,  by  any  order  io  that  behalf 
made^  removed  from  the  township  of  IVrtxkam  a 
to  our  said  parish  of  Ruyton  of  the  Eleven  TViciti. 

F.  E.  J.  Mclniyre  having  obtained  a  role  callii 
the  parish  of  St  Bridget^  Chester,  to  shew  eause 
the  order  of  Sessions  should  not  be  quashed^  ii 
argued  in  Easter  Temij  on  27tli  April:  before  Coc 
C  J,,  Crompton  and  Hill  SJ, 

E.  Beavan  appeared  in  snpport  of  the  order  of 
sionsj  but  the  Court  called  on 


McTntt/re  and  Horatio  Lloyd,  for  the  appeUat 
This  evidence  was  not  adnnssible  under  thejse  groui 
removah  The  question  depends  on  stat.  11  &  12 
c,  31,  The  first  seetion  having  repealed  so  mu 
the  former  stat«  4  &  5  tV,  4  c.  76,  as  provides,  in 
of  orders  of  removal,  that  the  notice  thereby  requii 
be  sent  by  the  overseers  or  guardians  of  the  j 
obtaining  the  order  shall  be  aceompanied  by  a  eo 
the  examination  upon  which  the  order  was  made 
second    section   enacts,  "instead   thereof  smeli   i 
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shall  be  accompanied  hj  a  statement  in  writing  under       1861. 
the  hands  of  such  overBeers  or  such  guardians^  or  any    xBe  Quixm 
three  or  more  of  such  guardians^  setting  forth  the  inhabitants  of 
grounds  of  such  remoTal^  including  the  particulars  of      ^^*oh. 
the  settlement  or  settlements  relied  upon  in  support 
thereof :  Provided  always,  that  on  the  hearing  of  any 
appeal  against  any  order  of  removal  it  shall  not  be 
Uwfol  for  the  respondents  to  go  into  or  give  evidence 
of  any  other  grounds  of  removal  than  those  set  forth 
in  such  statement/'    Then,  by  sect  4   ''Whereas  a 
statement  of  the  grounds  of  removal  or  of  appeal  is 
required  to  be  communicated  for  the  purpose  of  en- 
abling the  party  receiving  it  to  inquire  into  the  sub- 
ject of  such  statement,  and,  if  need  be,  to  prepare 
for  trial;    be  it   therefore   enacted,    that    upon    the 
hearing  of  any  appeal  against  an  order  of  removal 
no  objection  whatever  on  accoimt  of  any  defect   in 
the  form  of  setting  forth  any  ground  of  removal  or 
of  appeal  in  any  such  statement  shall  be  allowed,  and 
no  objection  to  the  reception  of  legal  evidence  offered 
in  support  of  a  ground  of  removal  or  appeal  alleged  to 
be  set  forth  in  any  such  statement  shall  prevail,  unless 
the  Court  shall  be  of  opinion  that  such  alleged  ground 
is  so  imperfectly  or  incorrectly  set  forth  as  to  be  insuf- 
ficient to  enable  the  party  receiving  the  same  to  inquire 
into  the  subject  of  such  statement,  and  to  prepare  for 
trial :  Provided  always,  that  in  all  cases  where  the  Court 
shall  be  of  opinion  that  any  such  objection  to  such 
statement  or  to  the  reception  of  evidence  ought  to  pre- 
vail, it  shall  be  lawful  for  such  Court,  if  it  shall  so  think 
fit,  to  cause  any  such  statement  of  grounds  of  removal 
or  appeal  to  be  forthwith  amended  by  some  oflicer  of  the 
Court  or  otherwise,  on  such  terms  as  to  payment  of 

VOL.  I.  2  o  B.   &  s. 
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186L  COS  la  to  tlie  other  party,  or  postponuig  the  trial  to  « 
The  QuExii  ^^7  ^^  ^^^^  Bame  Sessions  or  to  the  next  buIjs 
InhdbitAnis  of  SesiioTiSj  or  hoth  pajment  of  coats  and  poatpon 
JiuTTON.  ^g  ^^  g^j^ij  Court  shall  appear  juat  and  reasonable 
The  reapondenta  rely  on  a  derivative  s^ttlemeu 
the  great-grandfather  of  the  pauper,  and  the  groi 
removal  allege  an  acknowledgment  of  that  settlem 
relief  given  to  the  great-grandmother  of  the  paup 
by  a  collateral  relation  ha^4ng  been  removed  to  1 
pellant  parish.  But  the  respondent!!  further  seek  t 
the  removal  to  the  appellant  parish  of  another  col 
relation^  the  wife  of  a  grandson  of  the  common  an 
No  objections  can  he  gone  into  which  are  not  stj 
the  notice  of  appeal ;  Eeff.  v.  The  Churchnmri 
Birrmngham  (a) :  and  each  acknowledgment  her< 
he  taken  as  a  distinct  ground  of  removal ;  for^ 
acknowledgment  is  relied  on,  all  the  particulars  of 
be  set  out ;  Rex  v*  The  Justices  of  Derbt/shtre  (i)* 
fjurn  C.  J*  Those  cases  were  before  the  11  &  1: 
c,  3L]  They  are  stiU  authonty,  for  the  only  difl 
introduced  by  the  statute  in  this  respect  is,  th 
merly  the  particulars  of  the  settlement  relied  oi 
discloaetl  by  the  examitiation,  whereas  now  th 
disclosed  by  the  order  of  removal.  The  object 
statute  was  to  give  the  meana  of  inquiry.  With 
notice  the  appellants  here  miglit  have  come  pr 
to  shew  that  the  relief  given  to  the  grandmol 
the  pauper  was  given  through  mistake,  or  th 
settlement  obtained  by  the  sou  was  obtained  by  ] 
hia  own  right.  If  the  ground  of  removal  were 
to  be  a  settlement  by  hiring  and  service  in  the 
proof  of  another  settlement  by  hiring  and  sen 

(a)  8  Q.  B,  410.  {h)  G  ^,  ^  E.  m 
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another  pariah  would  not  be  admisflible  to  confirm  it.        1861. 
[Crompton  3.    Where  a  ground  of  remoyal  is  stated,  ~Thi^Qu«wr 
can  you  not  confirm  it  by  matter  not  stated?    If  so,  ,  ^    ▼• 

•  ,  '  '  Inhabitants  of 

then  is  not  this  merely  ancillary  evidence  ?     Is  it  not      Buttov. 

like  two  counts,  in  support  of  which  some  matter  is 

offered  in  evidence  which  might  have  been  made  the 

subject  of  a  third  count?]     This  was  not  offered  as 

ancillary  evidence ;  if  the  Recorder  had  so  understood 

it,  he  would  not  have  reserved  the  point.    [Hill  J.   The 

proviso  at  the  end  of  the  4th  section  enables  the  Court 

of  Quarter  Sessions  to  amend  the  grounds  of  removal.] 

No  amendment  could  have  been  made  here,  for  it  would 

be  a  prejudice  to  the  appellants  to  insert  a  new  ground 

of  removal  of  which  they  had  no  previous  notice. 

E.  Beavan,  for  the  respondents. — This  evidence  was 
only  offered  as  additional  evidence  of  an  acknowledgment 
sufi&dent  to  support  the  removal.  Acknowledgment  is 
in  itself  no  ground  of  settlement ;  it  is  merely  evidence 
of  a  settlement  Where  a  removal  proceeded  on  a  settle- 
ment by  hiring  and  service  and  relief  in  the  appellant 
parish,  it  was  held  competent  to  the  appellant  parish, 
under  a  general  notice  of  appeal  negativing  the  settle- 
ment, to  shew  that  the  relief  was  given  by  mistake ;  Bey. 
y.  T/w  Inlutbitanis  of  Bedingham  (a). 

But  there  is  another  consideration  here,  namely,  had 
the  Recorder  a  right  to  reserve  this  point?  Sect.  7  of 
the  11  &  12  Vu^.  c.  81.  enacts,  ''The  decision  of  the 
Court  upon  the  hearing  of  any  appeal  against  any  order 
of  removal,  as  well  upon  the  sufiid^icy  and  effect  of  the 
statement  of  the  grounds  of  removal  and  of  appeal,  and 
of  thie  notice  of  chargeability,  and  of  the  copy  or  counter- 

(a)  6  Q.  B,  653. 
2  o  2 
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186L        V^^^  of  the  order  of  removal  sent  to  the  appellant  parisl 

Tlie  QoBBir     ^*  tipoii  the  ameudmg  or  refusing  to  amend  the  orde 

Til-?,    r  of  removal  as  aforesaid  or  the  statement  of  g^roundB  c 

Inlmlnta-ote  of  ,  ^ 

RtiYtojf.       removal  or  appeal^  shall  be  fioaJj  and  shall  not  he  liabl 

to  be  reviewed  in  any  Court,  by  means  cf  a  writ  of  cei 

tiorari  or  mandamus,  or  otherwise," 

Mclniyre, — Tliis  eridence  was  not  offered  to  prove  th 
removal  of  the  collateral  relation,  bnt  as  a  step  to  prov 
the  settlement  of  the  great-grandfather  generally,  Th 
proviso  at  the  end  of  sect  4  of  stat.  II  &  12  Vkt.  c,  01 
only  applies  where  a  settlement  as  stated  is  defective  ii 
form  ;  but  the  bringing  in  any  new  settlement  is  matte 
of  substance.  Besides,  no  application  for  leave  to  amen* 
IV  as  made  at  the  Sessions. 

Cur*  adw*  vuh 

Blackburn  J,  this  day  sat  alone  In  Courts  and  rea* 
the  following  judgments. 

Crompton  J,  I  am  of  opinion  that  the  respondeal 
are  entitled  to  our  judgment. 

The  only  question  proposed  to  us  is,  "  Was  th< 
evidence  objected  to  inadmissible  in  support  of  th< 
respondents'  grounds  of  removal?"  If  we  think  i 
admissible  we  are  to  ijuash  the  order;  otherwise  it  h 
to  stand  confirmed, 

For  the  reasons  stated  in  the  course  of  the  dis^ 
cussionj  I  do  not  think  the  evidence  inadmissible  ii 
support  of  the  grounds  in  question*  The  settlemeni 
relied  upon  by  the  rcspondents  was  derived  from  th< 
pauper's  great-grandfather :  and  the  grounds  of  removal^ 
after  stating  the  derivative  settlements  of  her  fathei 
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an:1  grandfather^  proceed  to  state  that  the  settlement  of       1861. 
the  great-grandfather  had  been  acknowledged  on  two     ^^  qubmi 
distinct  occasions  by  the  appellant  parish — first,  hj  .  ,  ^7^^  t 
giving  relief  to  a  descendant  of  the  great-grandfather      Bottom. 
under  a  settlement  derived  from  him;  and,  secondly, 
by  an  order  of  removal  of  another  member  of  the  family 
on  a  settlement  also  derived  from  the  great-grandfather. 
The  evidence  objected  to  was  that  of  an  order  submitted 
to  by  the  appellant  parish  for  the  removal  of  another 
member  of  the  same  family  nnder  a  settlement  derived 
in  the  same  way  from  the  great-grandfather. 

K  the  two  instances  of  acknowledgment  mentioned 
in  the  grounds  of  removal  are  to  be  treated  m  the  two 
grounds  qfremovalf  I  think  that  the  evidence  in  question 
was  admissible,  as  confirming  and  shewing  the  nature 
of  such  acknowledgment,  and  as  shewing  that  there  was 
not  any  mistake  about  the  relief  having  been  given  as 
relief  in  such  a  way  as  to  amount  to  an  acknowledgment, 
and  as  anticipating  and  rebutting  any  supposition  that 
the  relief  might  not  have  been  given  by  the  parish,  or 
that  it  was  not  so  given  as  to  be  a  binding  acknowledg- 
ment As  it  is  stated  that  other  evidence  was  given, 
and  as  the  Becorder  has  decided  in  favour  of  the  settle- 
ment in  the  appellant  parish,  we  must,  I  think,  consider 
that  he  has  decided  that  the  grounds  of  removal  were 
made  out;  and  in  this  view  of  the  case  the  evidence 
objected  to  seems  to  me  not  to  have  been  inadmissible. 

If,  on  the  other  hand,  the  grounds  of  removal  are 
taken  to  be,  that  the  respondents  relied  on  the  settlement 
of  the  great-grandfather,  and  the  derivative  settlements 
of  the  grandfather  father  and  pauper  from  the  great- 
grandfather, and  if  the  instances  of  acknowledgment 
by  relief  and  order  submitted  to  were  merely  given  as 
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1S01,       evidence,  then  nnj  objection  to  tlie  grounds  af  remo 

ThcQtJEEM    wo^l<i  o^V  Roaount  to  an  objection  that  the  origii 

I  habitai  ts  f  SG^tl^^^nt  of  the  great-grandfather  waa  not  suffiden 

Button.      ^^   q^j^  .    ^^^  ^j^^t   elearlj  would  have   been  a  mi 

imperfect  statement  of  the  grounda  of  removal  witl 

itat.  H   &  12  Kief,  c.  3L,  which  could  not  he  tak 

advantage  of,  unless  found  by  the  Court  below  to  hi 

been  insufficient  to  enable  the  other  party  to  inqii 

and  prepare ;  and  the  Court  below  not  having  so  foui 

no  such  objection  could  prevail. 

It  may  have  been  the  case  that  the  nature  of  i 
great-grandfather' a  settlement  was  not  known,  audj 
any  amendment  was  necessary,  it  might  have  b« 
stated  to  have  been  unknown ;  or,  if  known,  the  uati 
of  the  settlement  might  have  been  stated  more  p 
ticularly  by  way  of  amendment*  And  it  is  by  no  mei 
clear  to  me  that  any  statement  of  the  evidence  by  wIl 
the  settlement  is  to  be  proved  is  required*  The  expr 
fiion  '*  particulars  of  settlement'^  seems  to  point  rati 
to  the  nature  and  kind  of  settlement  than  to  the  c 
deuce  of  it.  It  probably  would  have  been  sufficient 
Lave  traced  the  settlement  of  the  pauper  up  to  the  gre 
grandfather,  and  if  the  fact  of  his  settlement  w 
known,  but  the  kind  of  settlement  were  unknown,  to  bj 
BO  stated. 

I  am  disposed  to  take  a  very  wide  view  of  the  ena 
ment  of  stat,  11  &  12  Vict  c,  3L,  and  to  hold  it 
plicable  to  every  case  where  an  objection  is  made  t' 
the  grounds  of  removal  ai^  not  sufficient  to  let  ia 
case  of  the  party  j  and  if  this  be  so,  it  would  determ 
the  present  case  in  favour  of  the  respondents,  as  the  o 
point  made  for  the  appellants  is  as  to  the  evidence 
being  admissible  on  the  grounds  of  removal  stated. 


XXV.  VICTORIA.  545 

am  disposed  to  think  that  the  effect  of  the  7th  flection       1861. 

of  stat.  11  &  12  VM.  e.  81.,  is  to  prevent  any  question    xhe  Quvkh 

M  to  the  grounds  of  removal  not  being  sufficient  being  inhabitkntB  of 

brought  into  this  C!ourt,  and  to  make  what  is  done  by      Bottok. 

the  Court  below  final.    The  grounds  of  removal  seem 

to  me  to  be  put  by  the  enactment  in  question  in  exactly 

the  same  position  as  particulars  in  a  trial  at  nisi  prius 

now  stand.     If  there  is  an  objection  to  the  sufficiency 

and  effect  of  the  grounds  of  removal,  the  Court  of 

Quarter  Sessions  is  to  consider,  just  as  in  the  case  of 

particulars,  whether  they  really  let  in  the  case  of  the 

party;  and  if  not,  to  amend  them,  and  adjourn  the  case 

&c.,  so  as  best  to  meet  the  ends  of  justice ;  and  by 

the  7th  section  the  decision  of  the  Court  of  Quarter 

Sessions  is  to  be  final.    The  doctrine  of  defects  and 

variances  in  the  examinations  and  grounds  of  femoval 

before  the  trial  of  appeals  had  been  mischievous ;  and 

the  statute  in  question  was  a  most  beneficial  alteration 

of  the  law,  designed  to  check  a  practice  which  had 

introduced  lamentable  and  disgraceful  technicalities  into 

the  trial  of  settlement  cases,  and  I  should  be  sorry  to 

put  a  narrow  construction  on  so  useful  an  enactment 

On  these  grounds  I  think  that  our  judgment  should 
be  for  the  respondents. 

Hill  J.  This  was  a  rule  calling  upon  the  parish  of 
Si.  Bridget,  in  the  city  of  Chester,  to  shew  cause  why  an 
order  of  Sessions,  confirming  an  order  of  two  justices 
for  the  removal  of  Ann  Rowlands  and  her  three  illegiti- 
mate children  from  the  parish  of  St,  Bridget  to  the 
parish  of  Ruyton,  shoidd  not  be  quashed. 

The  rule  was  argued  before  us  on  a  special  case 
stated  for  the  opinion  of  this  Court  by  the  Recorder 
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1861.  o^  Chester,  before  whom  an  appeal  against  the  ordci 
The  QuKBH  ^^  justices  came  on  to  be  heard.  The  Recordei 
InhabUante  of  ^^6"^®^  ^'^  Order  of  removal,  subject  to  a  case 
fioYTOM.  The  case  stated  the  order  of  removal,  and  set  out  the 
grounds  of  removal  in  extenso,  and  also  the  grounds  o\ 
appeal.  The  case  further  stated  certain  evidence  whicl 
the  respondents  offered  in  support  of  the  order  o1 
removal,  and  that  the  admissibility  of  the  evidence  wai 
objected  to  by  the  appellants,  but  that  the  learned  Re- 
corder received  the  evidence;  and  the  question  stated 
by  the  case  for  the  opinion  of  this  Court  is,  "Was  the 
evidence  objected  to  inadmissible  in  support  of  the 
respondents'  grounds  of  removal  ?'' 

Before  answering  this  question  it  becomes  importani 
to  consider  whether  the  Recorder  had  power  to  state 
the  case  for  the  opinion  of  this  Court,  and  whether  thii 
Court  can  review  his  decision  admitting  the  evidence. 

The  question  really  argued  before  the  Recorder  was 
whether  the  statement  of  the  grounds  of  removal  ex- 
cluded the  admissibility  of  the  evidence.  This  renden 
it  necessary  to  consider  the  provisions  of  the  11  &  12  Vict 
c.  31.,  under  which  the  statement  of  the  grounds  oi 
removal  is  given. 

By  the  1st  section  of  that  statute;  after  reciting  thai 
the  communication,  theretofore  by  law  required  to  Ik 
made  by  a  parish  seeking  to  enforce  an  order  of  removal 
of  a  copy  of  the  examination  upon  which  such  order  had 
been  made  had  been  found  to  produce  much  expensive 
and  useless  litigation  upon  points  of  mere  form^ 
so  that  few  cases  of  appeals  against  such  orders  were 
then  decided  upon  the  merits;  for  remedy  thereof 
it  was  enacted  that  the  then  existing  law  in  that 
behalf  should  be  repealed :    and  instead  thereof,  by 
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the  2d  sectioii,  it  was  enacted,  that  notice  of  an  order        1861. 
of  removal  shall  be  accompanied  by  a  statement  in    xheQuiBH 
writing  setting  forth  the  grounds  of  removal,  including  inhabitknta  of 
the  particulars  of  the  settlement  relied  upon  in  support      Butto*. 
thereof.    The  2d  section  further  contains  a  proviso,  that 
upon  the  hearing  of  any  appeal  against  an  order  of  removal 
it  shall  not  be  lawful  for  the  respondents  to  go  into  or 
give  evidence  of  any  other  grounds  of  removal  than  those 
set  forth  in  such  statement.    The  4th  section  gives  the 
sessions  before  whom  the  appeal  is  heard  the  most 
ample  powers  to  allow  an  amendment  of  the  grounds  of 
removal,  for  the  purpose  not  only  of  fully  meeting  the 
justice  of  the  case,  but  of  securing  a  trial  on  the  merits; 
and,  by  sect.  7,  the  decision  of  the  Court,  upon  the  hear- 
ing of  any  appeal  upon  the  sufficiency  and  effect  of  the 
statement  of  the  grounds  of  removal,  is  declared  to  be 
final,  and  shall  not  be  liable  to  be  reviewed  in  any  Court 
by  means  of  a  writ  of  certiorari  or  of  mandamus,  or 
otherwise. 

Looking  at  the  provisions  of  this  statute,  I  am  of 
opinion  that  we  have  no  power  to  review  the  decision  of 
the  learned  Recorder.  The  plain  and  manifest  intention 
of  the  statute  was  to  get  rid  of  expensive  and  useless 
fitigation  upon  points  of  mere  form,  and  to  facilitate  the 
settlement  of  all  disputes  upon  contested  orders  of  re* 
moval.  Its  provisions  are  framed  so  as  to  enable  the 
litigating  parishes  to  prepare  for  trial  on  the  merits; 
and  to  aid  this  object  large  powers  of  amendment  are 
ffvca  to  the  Court  before  which  the  appeal  is  heard,  on 
such  ternos  as  to  payment  of  costs  or  postponing  the 
trial  as  to  the  Court  shall  appear  just  and  reasonable. 
The  statute  having  made  these  provisions,  by  which  a 
trial  on  the  merits  is  effectually  secured  before  a  com^ 
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The  Qdekn 
Inhabitant'^  of 


petent  tribunal,  with  the  same  object  of  preventing 
expensive  and  useless  litigation,  expressly  enacts  that  the 
decision  of  the  Court  upon  the  heanng  of  the  appeal^ 
as  to  the  sufficiency  and  effect  of  the  statement  of  the 
grounds  of  removals  shall  be  final  and  conclusive. 

In  the  case  sent  to  this  Coiurt  by  the  Recorder  of 
Chester  the  question  is  one  upon  the  effect  of  the  state- 
ment of  the  grounds  of  removal  For  the  appellants  it 
was  ar^ed  that  the  statement  of  the  grounds  of  remoyal 
excluded  the  admissibility  of  the  e\idence ;  whilst,  on 
the  part  of  the  respondents,  it  was  argued  that  such  was 
not  the  effect  of  the  statement  of  the  grounds  of  removal : 
in  other  words  the  question  argued  between  the  parties 
"was  one  upon  which  it  is  expressly  enacted j  by  sect.  7, 
that  the  decision  of  the  Court  of  Guarter  Sessions  upon 
the  hearing  of  the  appeal  shall  be  final  and  conclusive, 
and  shall  not  be  liable  to  be  reviewed  in  this  Court.  I 
therefore  think  that  the  Recorder  had  no  power  to  state 
the  case  for  the  opinion  of  this  Court,  and  that  this 
Court  has  no  power  to  review  his  decision. 

If  this  Court  had  the  power,  and  we  were  required  to 
answer  the  question,  in  my  judgment  the  evidence  was 
admissible  in  support  of  the  grounds  of  removal*  T\\t 
statute  requires  "  a  statement  in  writing,  setting  fortl 
the  grounds  of  the  removal,  including  the  particulars 
of  the  settlement  rehed  upon  in  support  thereof;'*  but 
the  statute  does  not  require  any  statement  of  the  evi- 
dence by  which  the  party  obtaining  the  order  of  remova 
intends  to  support  the  removal.  In  the  present  case  th< 
settlement  of  the  pauper  relied  on  was  derived  from  hei 
great-grandfather  ;  and  the  statement  of  the  grounds  o 
removal,  after  setting  forth  the  derivative  settlements  o 
her  father  and  grandfather,  alleged  that  the  settlemcii 
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of  the  great-grandfather  had  been  acknowledged  by  the        1861. 
appellant  pariah  by  the  payn^nt  of  weekly  relief  for     The  Qubw" 
Bereral  years  to  his  widow,  and  by  an  order  of  removal  inhabitants  of 
sabmitted  to,  particularly  set  out  in  the  statement.  Buttox. 

It  appears  to  me  that  the  acts  relied  on  as  establish- 
ing an  acknowledgment  binding  on  the  appellant  parish 
are  not  grounds  of  removal  within  the  meaning  of  the 
statute,  but  are  merely  evidence  on  which  the  respon- 
dents rely  to  fix  the  appellants  with  having  acknowledged 
the  settlement.  The  statement  of  the  grounds  of 
removal  does  not  allege  that  the  nature  of  the  great- 
grandfather's settlement  was  unknown;  and  possibly 
the  statement,  if  the  objection  were  taken,  might  be 
considered  imperfect,  and  to  require  an  amendment.  But 
it  does  not  appear  that  any  such  objection  was  taken, 
and  the  appellants  treated  the  statement  of  the  acts  of 
acknowledgment  as  if  they  were  grounds  of  removal 
Even  if  they  were  right  in  so  doing,  that  woiJd  not  . 
exclude  the  evidence,  for  it  may  well  be  that  the  appel- 
lant parish  might  contend  that  the  giving  of  relief  was 
not  a  binding  acknowledgment,  but  that  the  relief  was 
given  in  mistake;  and  the  evidence  offered  may  have 
been  intended  to  shew  that  the  relief  could  not  have 
been  given  in  mistake,  but  was  an  act  so  done  as  to  be 
an  acknowledgment  binding  on  the  appellant  parish. 
In  this  view  the  evidence  was  legally  admissible  in  sup- 
port of  and  confirming  the  grounds  of  removal,  and 
consequently  the  ruling  of  the  Recorder  was  correct. 

For  these  reasons  I  am  of  ojanion  the  rule  must  be 
discharged. 

CocKBUEN  C.  J.     I  concur  in  this  judgment  so  far 
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only  as  relates  to  the  absence  of  jurisdiction  in  thii 
Court  to  review  the  decision  of  the  Recorder. 

As  to  the  admissibility  of  the  evidence  in  questioi 
without  an  amendment  of  the  statement  of  the  ground 
of  removal^  I  entertain  very  serious  doubt ;  but,  con 
curring  with  the  rest  of  the  Court  on  the  other  point 
I  think  it  is  unnecessary  to  go  further  into  this. 

Rule  discharged 


Tuesdatft 
July  9th. 

Devise. 
. "  Leaving 
issue  of  her 
hodyr 
Vesting, 
investing. 


Jane    Elizabeth   Young   and  Eliza 
Shelton  against  Turner. 


SOMER 


A  testator  devised  dwelling  houses  to  trostees  for  the  life  of  his  niec 
M.  8,f  upon  trust  to  permit  her  to  take  the  rents  and  profits  of  the  san 
durine  her  life ;  and  from  and  immediately  after  the  decease  of  his  niec 
unto  her  issue,  to  be  equally  divided  amongst  them  at  their  respectii 
ages  of  twenty-one  years  or  days  of  marriage,  and  to  the  heirs  an 
assigns  of  such  issue  respectively :  and  if  any  of  such  issue  should  I 
under  the  age  of  twenty-one  years  at  the  decease  of  his  niece,  he  direct* 
an  equal  share  of  the  rents  and  profits  to  be  appropriated  towards  tl 
education  and  maintenance  of  such  issue  as  should  not  have  attained  tl 
a|^  of  twenty-one  at  the  decease  of  his  niece :  and  if  his  niece  shou] 
die  leaving  only  one  child,  then  unto  such  only  child,  and  his  or  her  heii 
as  soon  as  he  or  she  should  attain  the  a^e  of  twenty-one.  But  in  cat 
his  niece  should  die  without  leaving  any  issue  of  her  body  at  the  time  < 
her  decease,  or  in  case  all  such  issue  should  die  imder  the  age  of  twent; 
one  years  and  unmairied,  then  to  his  brother*s  children.  M.  8,  marri( 
and  had  one  daughter,  who  attained  the  age  of  twenty-one  yenrs,  bi 
died  in  the  lifetime  of  Af.  8.  unmarried :  Held,  that,  if  an  estate  in  f* 
in  remainder  vested  in  the  daughter  of  M.  8.  upon  her  attaining  the  a| 
of  twenty-one  years,  such  estate  was  divestea  upon  her  deau  in  \} 
lifetime  of  M.  8. 

T^HIS  was  an  action  of  ejectment  brought  for  tl 
recovery  of  a  house  in  Coal  Pit  Lane,  in  the  tow 
of  Nottingham  ;  and  by  a  Judge's  order^  the  foUowin 
case  was  stated  for  the  opinion  of  the  Court. 

John  Shelton,  being  seised  in  fee  of  eight  dwellin 
houses  in  Coal  Pit  Lane  (of  which  the  house  sougl 
to  be  recovered  in  this  action  was  one),  by  his  wil 
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dated  the  9tli  September y  1797,  gave  and  devised  the  1861. 
eight  dwelling  houses  unto  his  sister  Elizabeth  Shelton,  Touho 
for  life,  with  remainder  to  Joseph  Howard  and  IVUUam  xcwis* 
Tatham^  upon  certain  trusts  during  the  natural  life  of 
the  testator's  brother  George  Shelton  not  material  to  be 
set  out ;  and  in  the  event  of  the  said  George  SheUon's 
departing  this  life,  leaving  the  testator's  nephew  George 
Shelton  and  niece  Mary  Shelton  (children  of  the  said 
George  Shelton),  or  either  of  them  surviving,  (and  which 
event  happened),  the  testator  gave  and  devised  the 
dwelling  houses  to  the  said  Joseph  Howard  and  WiU 
Ham  Taiham  and  the  survivor  of  them,  and  his  heirs, 
for  and  during  the  natural  life  of  his  said  niece  Mary 
Shelton,  upon  trust  to  permit  and  suffer  his  said  niece  to 
take  the  rents  and  profits  of  the  same  during  her  natural 
life. 

The  testator's  will  then  proceeded  as  follows :  "  And 
from  and  immediately  after  the  decease  of  my  said  niece 
I  give  and  devise  the  said  messuages,  tenements,  here- 
ditaments and  premises  in  Coal  Pit  Lane  aforesaid  unto 
the  issue  of  the  body  of  her  my  said  niece,  as  well  male 
as  female,  to  be  equally  divided  amongst  or  between 
them  at  their  respective  ages  of  twenty-one  years  or  days 
of  marriage,  which  shall  first  happen,  share  and  share 
alike,  and  to  the  heirs  and  assigns  of  such  issue,  respect- 
ively :  and  if  any  of  such  issue  should  be  under  the  age 
of  twenty-one  years  at  the  decease  of  my  said  niece  as 
aforesaid,  then  it  is  my  will  and  I  do  direct  that  an  equal 
share  of  the  rents  and  profits  of  the  said  hereditaments 
and  premises  may  be  appropriated  towards  the  education 
and  maintenance  of  such  issue  as  shall  not  have  attained 
the  age  of  twenty-one  years  at  the  decease  of  my  said 
niece  as  aforesaid :  and  if  my  said  niece  shall  depart  this 
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1861.  life  leaving  only  one  child  of  her  body  lawfully  begotten 
YouNo  *^^^  ^  6^^®  *^^  devise  all  and  every  the  messuages^  tene- 
TuENiB.  1^61^^  <uid  dwelling  houses  situate  in  Coal  Pit  Lane 
aforesaid  unto  such  only  one  child  and  his  or  her  heirs 
as  soon  as  he  or  she  shall  attain  the  age  of  twenty- one 
years  aforesaid.  But  in  case  my  said  niece  shall  depart 
this  life  without  leaving  any  issue  of  her  body  at  the 
time  of  her  decease  as  aforesaid,  or  in  case  all  such  issue 
shall  depart  this  life  under  the  age  of  twenty-one  years 
and  unmarried  as  aforesaid,  then  I  give  and  devise  the 
said  messuages,  tenements,  hereditaments  and  premises 
situate  in  Coal  Pit  Lane  aforesaid  unto  all  and  every 
other  the  children  of  my  said  brother  George  Shelton,  save 
and  except  my  said  nephew  George  Shelton,  as  and  when 
they  shall  severally  attain  the  age  of  twenty-one  years 
or  days  of  marriage  which  shall  first  happen,  to  take  as 
tenants  in  common  and  not  as  joint  tenants,  and  to  their 
heirs  and  assigns  for  ever.'' 

The  testator  died  on  the  12th  September,  1812.  His 
sister,  Elizabeth  Shelion,  died  in  the  latter  end  of 
Septemberj  1824,  and  was  buried  on  the  3d  October, 
1824.  The  testator's  brother,  George  Shelton,  died  in 
the  month  of  March  1825,  and  was  buried  on  the 
24th  of  that  month.  The  testator's  niece  intermarried 
with  John  Halford  on  or  about  the  19th  July,  1818. 
They  had  one  daughter,  Elizabeth  Marg,  who  died  on 
or  about  the  10th  June  1844,  during  the  lifetime  of 
her  mother,  unmarried,  and  having  attained  the  age  of 
twenty-one  years,  after  having  made  her  will,  bearing 
date  the  8th  June,  1844,  by  which  she  devised  and 
bequeathed  all  her  real  and  personal  estate  unto  her 
mother  Mary  Halford. 

Mary  Halford  died  on  the  26th  June  1860,  and  by 
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her  wfll,  bearing  date  the  21st  December  1855,  she  1861. 
gave,  devised  and  bequeathed  all  her  real  and  personal  ywm 
estate  to  the  plaintiffs.  .  ^- 

The  testator's  brother,  George  Shelian,  had  other  chil- 
dren besides  the  said  testator*s  nephew  George  Sheliony 
and  some  of  those  children  are  now  living,  and  some  are 
dead  leaving  issue. 

The  question  for  the  opinion  of  the  Court  is :  Whether 
the  claimants  are  entitled  in  the  events  which  have 
happened  to  the  said  eight  messuages  in  Coal  PU 
Lane. 

The  case  was  ai^ed  in  this  Term,  May  81st ;  before 
Cochbttm  C.  J.,  fftgktman  and  Blackburn  JJ. ;  by 

FkU,  for  the  plaintifib. — The  law  fiivours  the  vesting 
of  estates,  and  therefore  the  testator's  niece  took  a 
vested  estate  in  the  property  as  soon  as  she  came  of 
age.  In  1  Jarman  on  fVills,  758,  Srd  ed.,  it  is  said : 
**  It  may  be  stated  as  a  general  rule,  that  where  a 
testator  creates  a  particular  estate,  and  then  goes  on 
to  dispose  of  the  ulterior  interest,  expressly  in  an  event 
which  win  determine  the  prior  estate,  the  words  descrip- 
tive of  such  event,  occurring  in  the  latter  devise,  will 
be  eonstrued  as  referring  merely  to  the  period  of  the 
determination  of  the  possession  or  enjoyment  under 
the  prior  gift,  and  not  as  designed  to  postpone  the 
vesting.''  •  This  rule  was  acted  upon  in  Mtntland  v. 
Chalie  (a),  where  a  testator  bequeathed  a  sum  of  money 
in  trust  for  his  daughter  S.  C.  for  life,  and,  after  her 
death,  as  to  a  moiety  thereof,  for  her  children,  equally 
to  be  divided  between  them  at  their  respective  ages  of 

(a)  Ma^d,  4-  GeU,  243. 
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1861.       tvrenty-one,  with  maintenance  during  minorities,  and, 
YovHQ       ^  *^y  ^^  *^^^  children   should  die  before  attaining 
"'  twenty-one,  his  share  to  go  to  the  survivors;  but,  in 

case  S.  C.  should  die  without  leaving  any  child  or 
children,  or,  leaving  such,  and  they  should  die  before 
twenty-one,  then  over.  S.  C.  had  issue  two  daughters, 
who  both  attained  twenty-one,  but  died  in  their  mother's 
lifetime.  And  Sir  John  Leach  V.  C.  held  that  the  word 
''leaving"  must  be  read  as  "having,"  and  that  the 
legacies  were  not  divested.  That  case  was  followed  in 
Cassamajor  v.  Strode  (a).  In  the  clause  which  provides 
for  an  only  child  of  the  niece,  the  word  "  leaving"  means 
''having/'  and  it  must  have  the  same  meaning  in  the 
immediately  following  clause,  which  provides  for  the 
case  of  the  niece  having  no  children*  The  words 
"  leaving  no  issue,"  when  applied  to  real  estate,  mean 
an  indefinite  failure  of  issue ;  2  Jarm.  on  WUb,  473, 
Srd  ed.  In  Hutchinson  v.  Stephens  {b)  the  devise  was  to 
trustees  in  trust  for  the  grandson  H.  T.  for  life,  and, 
after  his  decease,  in  trust  for  the  child  and  children  of 
H,  T.,  at  his  or  their  ages  of  twenty-one  years,  as 
tenants  in  common;  but  in  case  H.  T.  should  die 
without  leaving  any  issue  of  his  body  living  at  the  time 
of  his  decease,  then  over.  H.  T.  had  two  children,  both 
of  whom  died  in  his  lifetime,  one  of  them  leaving 
children,  who  survived  H.  T.  Lord  Langdale  M.  R. 
held  that,  in  the  events  which  had  happened,  the 
children  took  estates  in  fee  simple,  as  tenants  in  com- 
mon. [He  also  cited  Doe  d.  Cannon  v.  Ruecastb  (c), 
In  re  Thompson's  Trust  (d)  and  ThamhSl  r.  Hall  (e).] 

(a)  8  Jur.  14.  (b)  1  Kmn,  240. 

(c)8aB.87e.  (d)  6DeGtxfSm.effI, 

(e)  2  a  #  Fin,  22. 
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Raymcnd,  contra.— The  only  question  is  upon  the        ig^i, 
application  of  the  rule  of  construction  to  the.  terms  of       x^^ 
this  will.     The  construction  contended  for  by  the  plain-      tuIiibb 
tifls  will  frustrate  the  intention  of  the  testator  to  pro- 
vide  for  his  brother's  children.    The  proper  construction 
Ib  that  the  estate  did  not  vest  until  the  death  of  the 
testator's  niece.     The  ckuse  begins   with  the  words 
"from  and  immediately  after  the  decease  of  my  said 
niece  /'  which  fix  the  point  of  time  for  vesting  to  be 
the  death  of  the  niece;  and  the  words  ''  at  the  decease 
of  my  said  niece''  occur  throughout  it.     In  Denn  d. 
Radcl^e  V.  Bagshaw  {a)  the  words  '^  if  living  at  the 
time  of  the  death"  of  a  female  tenant  for  life,  annexed 
to  a  subsequent  devise  to  the  tenant  in  tail»  prevented  that 
estate  from  ever  arising,  he  having  died  in  her  lifetime 
leaving  issue.    Further,  if  it  was  held  to  be  a  vested  estate, 
the  will  shews  the  intention  of  the  testator  to  divest  it 
in  the  events  which  have  happened.     \^Bla€hbum  J.    In 
In  re  Thomptatiit  Trust  (b)  Sir  James  Parker  V.  C.  makes 
an  observation  which,  he  says,  '^  may  always  be  made  in 
cases  where  there  is  this  kind  of  question,"  namely,  '^  that 
the  testator  never  contemplated  the  event  which  has  hap- 
pened, of  a  child  attaining  twenty-one  years  and  dying  in 
the  lifetime  of  the  tenant  for  life.     He  assumed  that  the 
children,  if  any,  would  all  survive  the  tenant  for  life, 
and  then  provided  for  the  event  of  there  being  infants 
at  her  death.''     Wightman  J.    Each  object,  that  of  pro- 
viding for  the  children  of  his  niece,  and  that  of  providing 
for  his  brother's  children,  was  equipollent  in  the  mind 
of  the  testator.]     In  Bythesea  v.  Bythesea  (c)  the  testa- 

(a)  6  r.  B,  612.  {h)blkOex^Sm,  667,  670. 

(c)  23  L,  J.  N.  8.  Chanc,  1(XH. 

VOL.    I.  2   P  B.    &   S. 
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1861.  trix  bequeathed  the  residue  of  her  personal  estate  upon 
YovKQ  *"^*^  for  her  grandson  for  life,  and,  after  his  decease, 
TuRMML  "  ^  ^^^^^  ^®  should  leave  any  child  or  children,'*  then 
in  trust  for  all  and  every  such  child  and  children  equally, 
to  be  paid  at  the  age  of  twenty-one  years,  and  the  share 
of  each  such  child  to  be  a  vested  interest  in  him  or  her : 
and  from  and  after  the  decease  of  her  grandson,  "  in 
case  he  should  not  leave  any  such  child  or  children,'* 
then  over.  The  grandson  had  one  child  only,  who 
attained  twenty-one,  and  died  in  his  father's  lifetime, 
leaving  a  widow  surviving  him.  In  a  suit  by  the  widow, 
claiming  to  be  entitled  as  the  child's  representative,  it 
was  held  by  Lord  Cranworth  C,  and  Sir  G.  T.  Turner 
L.  J.,  affirming  the  decision  of  Sir  JV.  P.  Wood  V.  C.  (a), 
that  the  gifts  over  took  effect. 

Fields  in  reply. — Denn  d.  Radch/ffe  v.  Bcyshaio  {b)  is 
placed,  in  1  Jarm.  on  WUU,  p.  778,  3d  ed.,  under  the 
class  of  cases  which  he  designates  <'  Estates  limited  in 
clear  terms  of  contingency." 

Cur.  adv.  vuU. 

Blackbuhn  J.  {Jufy  9th),  delivered  the  judgment  of 
the  Court. 

The  first  question  in  this  case  is  whether  Elizabeth 
Mary  (the  daughter  and  only  child  of  the  testator's 
niece)  had,  upon  her  attaining  twenty-one,  a  vested  estate 
in  the  property  in  question,  though  she  died  in  the  life- 
time of  the  mother ;  or  whether  she  had  more  than  a 
contingent  remainder  depending  upon  her  surviving  her 
mother. 

(«)  17  Jur.  646.  (6)  6  T.  R.  512. 
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The  testator  by  the  devise  in  his  will  appears  to  con-        1861. 
template^  in  the  first  instance,  the  case  of  the  issue  of       louiio 
the  body  of  his  niece  consisting  of  more  persons  than      xuiuiEa. 
one,  and  directs  that  in  that  case  the  property  shall  be 
equally  divided  amongst  them  at  twenty -one  or  marriage, 
and  if  any  are  under  the  age  of  twenty-one  at  his  niece's 
death  an  equal  share  of  the  rent  shall  be  appropriated 
to  their  education ;  and  if  his  niece  dies  leaving  only 
one  child,  then  the  property  is  to  go  to  such  child  at 
twenty-one ;  but  if  she  dies  without  leaving  any  issue  of 
her  body,  (which  is  the  event  that  has  happened),  then 
he  devises  the  property  over  to  his  brother's  childi^n. 

The  object  of  the  testator  appears  to  have  been  to 
provide  for  his  niece's  issue  living  at  the  time  of  her 
death,  and  if  she  left  none  at  her  death,  then  the  estate 
was  to  go  to  his  brother's  children.  The  words  "  issue  of 
her  body"  would  of  course  include  children,  grandchil- 
dren and  great-grandchildren. 

If  the  intention  of  the  testator  was  not  that  which  is 
suggested,  but  that  any  issue  of  the  body  of  his  niece 
who  attained  twenty-one  should  take  a  vested  estate  in 
the  property  absolute  and  indefeasible,  though  such  issue 
should  die  in  her  lifetime,  the  latter  clauses  of  the  devise 
would  be  scarcely  recondleable  with  the  previous  clause ; 
and  it  would  be  necessary,  to  make  them  consistent,  to 
substitute  the  word  '^  having^'  issue,  for  the  word  "  leav- 
ing' issue, — ^a  violence  to  language  which  would  only 
be  warranted  in  order  to  carry  into  effect  the  intention 
of  the  testator,  and  we  do  not  think  that  the  intention 
of  the  testator  requires  any  such  alteration  of  his  lan- 
guage. 

But  a  second  question  arises,   upon  the  supposition 
2  p  2 
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1861.  ^hat  an  estate  in  fee  in  remainder  did  vest  in  the  issne  of 
•  Touxo  *^®  body  of  the  niece  npon  attaining  twenty-one,  whether 
TuMiB.  ®^^^  estate  was  not-divested  upon  the  death  of  the  issue 
in  the  lifetime  of  the  niece.  By  the  terms  of  the  will 
the  estate  is  to  go  over  upon  the  contingency  of  the 
niece  dying  without  leaving  issue  of  her  body.  That 
contingency  has  happened,  and  if  an  estate  did  vest  in  the 
issue  of  the  body  of  the  niece  attaining  twenty-one,  it 
would  be  divested  upon  the  death  of  such  issue  in  her 
lifetime  under  the  terms  of  the  will. 

Many  cases  were  cited  upon  the  argument,  but  as  each 
case  depends  upon  the  exact  words  and  expressions  used, 
it  is  difficult  to  apply  them  to  cases  in  which  the  words 
and  expressions  used  are  not  the  same.  They  are  all 
cited  and  commented  upon  in  the  case  Bythesea  v.  Bythe- 
sea  (a),  which  case  seems  to  approach  nearer  than  any 
to  that  now  in  question,  and  fully  to  warrant  the  con- 
struction which  we  are  disposed  to  put  upon  the  devise 
in  the  present  case. 

Taking  the  whole  of  the  devise  and  its  terms  together, 
we  think  that  the  claimants  are  not  entitled,  in  the  events 
which  have  happened,  to  the  property  in  question. 

Judgment  for  the  defendant. 

(a)  23  L.  /.  N,  a.  Chane.  1004. 
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Cook  and  others  against  Wright. 

1.  The  compromise  of  a  daim  may  be  a  cood  conaideration  for  a  pro- 
miae,  although  litigation  has  not  been  actu^y  commenced. 

2.  The  defendant  was  agent  for  B.^  the  non-resident  owner  of  houses 
in  a  district  subject  to  a  local  Act.  Works  had  been  done  by  the  Com- 
nussionerB  for  executing  the  Act,  the  expenses  of  which,  under  the 
Drovisions  of  the  Act,  they  charged  on  &e  owners  of  the  adjoining 
nouses.  Notice  had  been  giyen  to  the  defendant  as  if  he  had  been 
owner  of  these  houses,  calling  on  him  to  pay  the  proportion  chaigeable 
in  respect  of  them.  He  attended  at  a  meeting  of  the  Commissioners, 
and  oqjected  both  to  the  amount  and  nature  of  the  charge,  and  also 
stated  that  he  was  not  the  owner  of  the  houses,  and  that  JS.  was.  He 
wss  told  that  if  he  did  not  pay,  legal  proceedings  would  be  taken  against 
him.  In  the  result,  the  amount  chafed  upon  the  defendant  was  reduced, 
and  time  was  giyen  to  him  to  pay  it  in  three  instahnenta,  for  which  he 
gare  three  TOomissory  notes.  In  an  action  upon  the  notes  by  the  Com- 
inissioners,  Held  that  there  was  a  sufficient  consideration  for  the  notes 
in  the  compromise. 

"r\ECLAIlATION  by  the  plamtiflfe,  as  payees,  against 
the  defendant,  as  maker  of  two  promissory  notes, 
dated  the  7th  February,  1856.  The  first  count  was 
upon  a  note  for  10/.  10*.,  payable  twelve  months  after 
date ;  the  second  was  upon  a  note  for  112.,  payable 
twenty-four  months  after  date.  There  was  also  a  count 
apon  an  account  stated     Claim  50/.  (a). 

First  plea,  to  the'  whole  declaration :  That,  after 
the  passing  and  coming  into  operation  of  The  White- 
chapel  Improvement  Act,  1853,  and  after  the  pass- 
ing and  coming  into  operation  of  The  Metropolis 
Local  Management  Act,  1855,  the  defendant  made 
the  several  promissory  notes  in  the  said  first  and 
second  counts  mentioned,  at  the  request  of  the  plain- 
tiffs,  and  that,  at  the  time  of  making  the  said  promis- 
sory notes,  the  plaintiffs  asserted  and  represented  to  the 

(a)  The  snit  was  commenced  in  the  WkUechapd  County  Court  of 
Middiesex,  and  was  removed  by  certiorari  into  this  Court. 


T\tssdaVt 
JWy9th. 

Claim, 

Comprcmiae, 

Qmsideratiotu 
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1861.        defendant^  and  the  defendant  believed  such  assertion  and 
"^^        representation  to  be  true,  that  there  was  then  due  and 
W  ^oHT      owing,  and  payable  fipom  him,  the  defendant,  as  the  owner 
of  certain  lands  and  buildings  in  certain  streets  called 
Finch  Street,  John  Street  and  DowstnCs  Place,  situate  within 
the  parish  of  St  Mary,  Whitechapel,  to  the  trustees  of 
the  parish  of  St.  Mary,  Whitechapel,  under  the  provisions 
of  The  Whitechapel  Improvement  Act,  1858,  divers  lai^e 
sums  of  money  in  respect  of  paving  the  streets  fronting, 
adjoining  and  abutting  on  such  lands  and  buildings. 
And  the  defendant  says  that,  at  the  time  of  making  the 
said  promissory  notes  no  sum  of  money  whatsoever  was 
due  or  owing  or  payable  from  the  defendant  as  such 
owner  to  the  said  trustees,  nor  was  the  defendant  such 
owner  as  aforesaid,  and  that  there  never  was  any  con- 
sideration or  value  for  the  defendant  making  the  said 
promissory  notes  in  the  first  and  second  counts  men- 
tioned, or  either  of  them,  or  for  his  paying  the  same^ 
or  any  part  thereof ;  and  the  plainti£b  never  were,  nor 
was  any  person,  ever  a  holder  of  the  said  notes,  or  either 
of  them,  for  value  or  consideration  j  and  that  the  ac- 
count stated,  in  the  declaration  mentioned,  was  stated 
of  and  concerning  the  matters  and  things  in  this  plea 
mentioned,  and  not  of  or  concerning  any  other  matter 
or  thing  whatsoever. 

Second  plea,  to  the  first  and  second  counts :  That  the 
defendant  was  induced  to  make,  and  did  make^  the 
promissory  notes  in  those  counts  mentioned,  and  each  of 
them,  by  the  fraud,  covin,  and  misrepresentation  of  the 
plaintiffs  and  others  in  collusion  with  them. 

On  the  trial,  before  Wigktman  J.,  at  the  Sittings  in 
London,  during  Easter  Term,  1860,  it  appeared  that  the 
plaintiff's  were  four  of  the  Commissioners  or  trustees 
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acting  under  and  incorporated  by  sect.   27  of  The       1861. 

Whiiechapel  Improvement  Act,   1853,  16  &  17   Viet        coox 

c.  cxli. ;   and  the  action  was  brought  to  recover  the      WsiaHi*. 

amount  of  the  two  notes  mentioned  in  the  dedara- 

tioQ.     The  evidence  as  to  what  took  place  at  the  time 

of  the  giving  of  the  notes  was  as  follows.     MUcheUj  the 

derk   to  the  trustees,  said  that,  certain  parts  of  the 

district  not  being  in  repair  in  1854,  notices  to  do  repairs 

were  sent  or  left  addressed  to  the  owners ;  and  in  Ocinber, 

1855,  he  wrote  a  letter  to  the  defendant  demanding  70/. 

for  expences  incurred  by  the  trustees  in  doing  paving 

works  in  firont  of  houses,  of  which  the  defendant  was  the     , 

owner  or  occupier,  situate  in  and  abutting  on  public  high* 

ways  within  the  district  of  The  Wkitechapel  Improvement 

Act  (a).     The  defendant  complained  that  the  works  done 

hj  the  trustees  had  seriously  injured  the  property,  and  that 

(a)  Sect  38  of  stat  16  &  17  Vict.  c.  cxlL  "That  in  case  any  present 
or  future  street,  not  being  a  highway  repaired  by  any  Board  of  Commis- 
sionera  or  trustees  or  any  part  thereof,  be  not  from  time  to  time  levelled, 
paved,  flagged,  and  channelled  to  the  satisfaction  of  the  said  trustees, 
and  in  such  manner  and  with  such  materials  as  they  may  direct,  they 
may,  by  notice  in  writing  to  the  respective  owners  or  occupiers  of  the 
lands  or  buildings  fronting;  acyoining,  or  abutting  upon  such  parts 
thereof  as  may  require  to  be  levelled,  paved,  flagged  or  channelled, 
require  them  to  level,  pave,  flag  or  channel  the  same  within  a  time  to 
be  ^lecified  in  such  notice ;  and  if  such  notice  be  not  complied  with,  the 
'said  trustees  may,  if  they  shall  think  flt»  execute  the  works  mentioned 
or  referred  to  therein,  and  the  expences  incurred  by  them  in  so  doing 
shall  be  paid  by  the  owners  in  default,  according  to  the  frontage  of 
^eur  respective  lands  or  buildings,  and  in  such  proportions  as  shall  be 
settled  by  the  trustees,  having  regard  to  all  the  circumstances  of  the 
case;  and  such  expences  may  be  recovered  from  the  last  mentioned 
owners  as  liquidated  damages,  or  by  action  on  the  case,  in  any  county 
court  or  superior  Court  of  law,  in  the  same  manner  as  rates  hereinafter 
mentioned,  and  also  in  like  manner  as  in  and  by  The  Towns  Improvement 
Clauses  Act  [1847],  herewith  incorporated,  is  provided,  with  respect  to 
the  recovery  of  expences  in  the  clauses  of  the  last  mentioned  Act  with 
respect  to  the  execution  of  works  by  owners." 


562  TRINITY  VACATION. 

1861.  the  tenants  were  dissatisfied,  and  requested  him  to  get  an 
^^  abatement  made.  He  informed  the  defendant  that  the 
WaioHT  trustees  assented,  and  the  balance  to  be  paid  by  the 
defendant  was  agreed  to  at  30/. :  the  defendant  then 
requested  time,  and  time  was  given,  upon  condition  that 
he  paid  interest ;  and  three  promissory  notes  were  given 
by  the  defendant,  the  first  of  which  was  paid  by  him 
under  protest.  The  defendant  was  called,  and  stated 
that  Mrs.  Bennett  was  owner  of  the  three  houses  in 
question,  and  that  he  was  tenant  of  one  of  them,  at  a 
rack  rent  imder  her,  and  collected  the  rents  of  the 
others  for  her  j  that  he  paid  the  paving  rate  of  the  house 
which  he  occupied,  and  the  paving  rates  of  the  other 
houses  he  paid  for  Mrs.  Bennett  and  in  her  name ;  that, 
upon  receiving  the  notice  of  October  1855,  he  went 
before  the  Board  of  Trustees  and  told  them  that  he  was 
not  the  owner  of  the  property,  and  shewed  them  Mrs. 
Bennett's  receipts  for  the  rent.  They  replied  that,  as 
he  paid  the  rates,  they  considered  he  was  the  owner 
within  the  meaning  of  The  Whitechapel  Improvement 
Act,  1853,  and,  if  he  did  not  give  notes,  they  would 
serve  him  as  they  had  served  Goble,  which  was  by  levying 
an  execution  on  him ;  that  there  was  another  case  in 
which  the  question  of  the  liability  of  the  inhabitants 
was  to  be  tried,  and,  if  decided  against  the  trustees, 
he  should  not  be  called  on  to  pay.  When  the  first 
note  became  due  he  complained  to  Mitchell  that  the 
trustees  had  not  carried  out  their  promise  to  try  one 
of  the  cases.  Mitchell  said  that,  as  the  defendant  had 
signed  the  notes,  he  must  pay  them,  and  that  the  pro- 
mised trial  should  take  place :  thereupon  the  defendant 
paid  the  first  note.  The  defendant  was  afterwards  told 
by  Mrs.  Bennett  that  he  was  not  the  owner  within  the 
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meaning  of  the  Act,  and  he  thereupon  went  to  a  Board  1861. 
meeting  of  the  tmsteea  and  told  them  that  he  would  ^^ 
not  pay  the  other  notes.  It  was  contended  for  the  weight 
defendant  that  the  notes  were  given  without  consider- 
ation, the  defendant  not  being  an  ''owner"  within 
sect.  7  of  The  Whiteehapel  Improyement  Act.  The 
jury,  in  answer  to  questions  put  to  them  by  the 
learned  Judge,  found  that  the  defendant  told  MU* 
chell  or  the  Board,  before  he  gaye  the  notes,  that  he 
was  not  the  owner;  that  the  defendant  mentioned, 
before  he  gave  the  notes,  that  Mrs.  Bennett  was  the 
owner ;  and  that  Mitchell,  or  some  member  of  the  Board, 
told  the  defendant,  in  the  Board-room,  that,  unless  he 
gave  the  notes,  he  would  be  served  as  GobU  had  been. 
The  verdict  was  thereupon  entered  for  the  defendant, 
leave  being  reserved  to  move  to  enter  a  verdict  for  the 
plaintiffs.     In  the  same  Term  {May  4), 

Mcvdagu  ChamberB  obtained  a  rule  to  shew  cause  ac- 
cordingly, on  the  ground  that  the  evidence  did  not  prove 
want  of  consideration  for  giving  the  notes,  and  that,  upon 
the  evidence,  the  plaintiffs  were  entitled  to  a  verdict. 

This  rule  was  argued  in  this  Term,  May  28d ;  before 
CacUmm  C.  J.,  Wiffhtman,  Cromptan  and  Blackburn  J  J. 

Skee  Serjt  and  Barnard  shewed  -cause. — There  was 
no  consideration  for  the  notes.  The  defendant  signed 
them  upon  the  representation  by  the  trustees  that  they 
considered  him  the  owner  of  the  houses  because  he 
collected  the  rents,  and  was  liable  to  pay  the  rates. 
But  the  defendant  was  not  the  owner  within  sect  7 
of  stat.  16  &  17  Vict.  c.  cxli.,  by  which  "the  word 
*  owner,'  used  with  reference  to  any  lands  or  buildings 
in  respect  of  which  any  work  is  required  to  be  done,  or 
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1861.       *"^y  ^^  to  ^  paid  under  this  Act,  shall  mean  the  per- 

"^^        son  for  the  time  being  entitled  to  receive,  or  who,  if 

Wkiqht      ^^^^  lands  or  buildings  were  let  to  a  tenant  at  rack  rent, 

would  be  entitled  to  receive,  the  rack  rent  from  the 

occupier  thereof 

The  existence  of  disputes  and  controversies  between 
a  plaintiff  and  defendant,  as  to  whether  the  defendant 
is  indebted  to  the  plaintiff,  is  not  a  sufficient  considera- 
tion for  a  promise :  there  must  be  a  debt  in  existence ; 
Edwards  v.  Baugh  (a).  These  notes  were  not  given  for 
the  debt  of  another  party :  the  trustees  did  not  profess  to 
take  them  in  payment  of  the  rates  due  from  Mrs.  Bennett 
[^Crompton  J.  Suppose  money  had  been  paid  by  the 
defendant,  could  he  have  recovered  it  back  ?  The  maxim 
quod  fieri  non  debet  factum  valet  seems  to  apply.  Wigkt^ 
man  J.  referred  to  Southall  v.  Rigg  and  Farman  v. 
Wright  (&).]  In  Addison  on  Contracts^  p.  IS,  4th  ed.,  it 
is  said :  '^  So  if  the  consideration  prove  to  be  a  nullity, 
the  promise  founded  upon  it  is  void,  as  if  the  oonsidera* 
tion  be  the  forbearance  of  a  suit  when  there  is  no  cause 
of  action  .  •  •  •  or  a  promise  to  pay  a  debt  which  never 
had  an  existence  in  point  of  law.'' 

Hannen,  in  support  of  the  rule. — 1.  The  plea  was  not 
proved.  The  defendant  did  not  believe  the  representa- 
tion of  the  trustees  that  he  was  liable  as  owner  of  the 
houses  under  the  provisions  of  The  fFhiteckapel  Im- 
provement Act,  1853. 

2.  The  plea  is  not  good.     In  Edwards  v.  Baugh  (a) 

the  defendant  might  have  been  imposed  upon  as   to 

there  being  a  debt   due  from  him  to   the   plaintiff, 

but  in  this  case   there  is  no  statement   that  the  do- 

(a)  n  M.iW.  641.  (ft)  11  a  B.  481. 
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fendant  yielded  to  the  assertion  that  he  was  owner  1861. 
of  the  houses — ^it  amounts  to  no  more  than  that  he  Cooit" 
thought  it  doubtful  whether  he  was  liable.  [Ooiw;?-  WaioHT. 
ton  J.  Did  the  trustees  put  themselves  in  a  worse 
position  by  taking  the  notes  ?  Might  they  not  the  next 
day  have  said^  '^  We  hare  mistaken  our  position/'  and 
hare  returned  the  notes  ?]  No.  In  Baker  v.  Walker  (a) 
Parke  B.  said,  p.  467,  *'  If  I  give  a  promissory  note  for 
the  debt  of  a  third  person,  I  am  bound  to  pay  it  when 
due."  [Crompton  J.  The  defendant  gave  the  note  in 
discharge  of  his  own  liability :  he  took  the  debt  upon 
himself,  whosoever  it  was,  if  the  trustees  would  give  him 
time.]  The  defendant  signed  the  notes  because  the  trus- 
tees threatened  to  sue  him,  not  because  he  believed  himself 
to  be  liable ;  and  he  obtained  time  for  payment  of  the 
debt  of  a  third  person,  which  is  a  sufficient  consideration 
for  giving  the  notes;  Sowerby  v.  Butcher  (6).  Suppose 
the  trustees  had  sued  Mrs.  Bennett  for  the  rates,  she 
might  have  pleaded  that  the  trustees  had  taken  notes 
for  the  amount  from  her  agent.  The  notes  were  given 
for  the  debt  claimed  to  be  due  in  respect  of  a  particular 
property.  [Cockbum  C.  J.  The  difficulty  which  I  feel 
is  that  I  do  not  see  in  what  character  the  defendant 
acted  when  he  gave  the  notes.  Wightman  J.  By  sect.  11 
of  Stat  16  &  17  Vict,  c,  cxlL,  the  provisions  of  *'  The 
Towns  Improvement  Clauses  Act,  1847,"  10  &  11  Vict, 
e.  34,  are  incorporated  with  the  first  mentioned  Act, 
"  with  respect  to  the  paving  and  maintaining  the  streets, 
except  sections  54  and  55 ;  and  provided  that  sect.  53 
shall  extend  to  such  streets  only  as  shaU  be  public  high- 
ways at  the  time  of  the  passing  of  this  Act,  and  that  the 
(a)  14  M.  f  r.  465.  (6)  2  O.  #  Jf.  368. 
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1861.       expenses  incurred  under  the  last  mentioned  section  shall 
^^     •  be  repaid  by  the  owners  of  the  lands  therein  mentioned, 
^*  and  shall  be  recoverable  from  the  owners  or  occupiers 

in  the  same  manner  as  is  provided  with  respect  to  the 
recovery  of  expences  under  the  provisions  for  insuring 
the  execution  of  works  required  to  be  done  by  the  owners 
and  occupiers  of  lands.''] 

Cur.  adv.  vulL 

Blackburn  J.  (July  9th)  delivered  the  judgment  of 
CocKBUKN  C.  J.,  WiGHTMAN  J.  aud  himself ;  Cromp- 
TON  J.  having  left  the  Court  before  the  argument  was 
concluded. 

In  this  case  it  appeared  on  the  trial  that  the  defend- 
ant was  agent  for  a  Mrs.  Bennett,  who  was  non-resident 
owner  of  houses  in  a  district  subject  to  a  local  Act. 
Works  had  been  done  in  the  adjoining  street  by  the 
Commissioners  for  executing  the  Act,  the  expences  of 
which,  under  the  provisions  of  their  Act,  they  chained 
on  the  owners  of  the  adjoining  houses.  Notice  had  been 
given  to  the  defendant,  as  if  he  had  himself  been  owner 
of  the  houses,  calling  on  him  to  pay  the  proportion 
chargeable  in  respect  of  them.  He  attended  at  a  Board 
meeting  of  the  Commissioners,  and  objected  both  to 
the  amount  and  nature  of  the  charge,  and  also  stated 
that  he  was  not  the  owner  of  the  houses,  and  that  Mrs. 
Bennett  was.  He  was  told  that,  if  he  did  not  pay,  he 
would  be  treated  as  one  Gobk  had  been.  It  appeared 
that  GoAfe  had  refused  to  pay  a  sum  charged  against 
him  as  owner  of  some  houses,  and  the  Commissioners 
had  taken  legal  proceedings  against  him,  and  he  had 
then  submitted  and  paid,  with  coqts.     In  the  result  it 
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was  agreed  between  the  Commissioners  and  the  defend-  1861. 
ant  that  the  amount  charged  upon  him  should  be  reduced,  cook 
and  that  time  should  be  given  to  pay  it  in  three  instal-  WaiouT. 
ments ;  he  gave  three  promissory  notes  for  the  three  in- 
stalments ;  the  first  was  duly  honoured ;  the  others  were 
not,  and  were  the  subject  of  the  present  action.  At  the 
trial  it  appeared  that  the  defendant  was  not  in  fact 
owner  of  the  houses.  As  agent  for  the  owner  he  was 
not  personally  liable  imder  the  Act  In  point  of  law, 
therefore,  the  Commissioners  were  not  entitled  to 
claim  the  money  from  him ;  but  no  case  of  deceit  was 
alleged  against  them.  It  must  be  taken  that  the  Com- 
missioners honestly  believed  that  the  defendant  was 
personally  liable,  and  really  intended  to  take  legal 
proceedings  against  him,  as  they  had  done  against 
Chble,  The  defendant,  according  to  his  own  evidence, 
never  believed  that  he  was  liable  in  law,  but  signed  the 
notes  in  order  to  avoid  being  sued  as  Goble  was.  Under 
these  circumstances  the  substantial  question  reserved 
(irrespective  of  the  form  of  the  plea)  was  whether  there 
was  any  consideration  for  the  notes.  We  are  of  opinion 
that  there  was. 

There  is  no  doubt  that  a  bill  or  note  given  in  con- 
sideration of  what  is  supposed  to  be  a  debt  is  without 
oonnderation  if  it  appears  that  there  was  a  mistake  in 
fiict  as  to  the  existence  of  the  debt ;  Bell  v.  Gardiner  {a) ; 
and,  according  to  the  cases  of  Southall  v.  Bigg  and 
Forman  v.  Wright  (&),  the  law  is  the  same  if  the  bill  or 
note  is  given  in  consequence  of  a  mistake  of  law  as  to 
the  existence  of  the  debt.  But  here  there  was  no  mis- 
take on  the  part  of  the  defendant  either  of  law  or  fac  . 
What  he  did  was  not  merely  the  making  an  erroneous 

(a)  4  ilf.  #  Gr.  11.  (A)  11  C.  B,  481. 
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1861.        account  stated,  or  promising  to  pay  a  debt  for  which 

^^        he  mistakingly  believed  himself  liable.     It  appeared  on 

--,  "'  the  evidence  that  he  believed  himself  not  to  be  liable; 

W&IOBT. 

but  he  knew  that  the  plaintiffs  thought  him  liable^  and 
would  sue  him  if  he  did  not  pay,  and  in  order  to  avoid 
the  expence  and  trouble  of  legal  proceedings  against 
himself  he  agreed  to  a  compromise;  and  the  question  is, 
whether  a  person  who  has  given  a  note  as  a  compromise 
of  a  claim  honestly  made  on  him,  and  which  but  for 
that  compromise  would  have  been  at  once  brought  to  a 
legal  decision,  can  resist  the  payment  of  the  note  on 
the  ground  that  the  original  claim  thus  compromised 
might  have  been  successfully  resisted. 

If  the  suit  had  been  actually  conmienced,  the  point 
would  have  been  concluded  by  authority.     In  Longridge 
V.  DcrviUe  (a)  it  was  held  that  the  compromise  of  a  suit 
instituted  to  try  a  doubtful  question  of  law  was  a  sa£S* 
cient  consideration  for  a  promise.     In  Atke  v.  Bach* 
house  (6),  where  the  plaintiff's  goods  had  been  seized  by 
the  excise,   and   he  had  afterwards  entered   into   an 
agreement  with  the  Commissioners  of  Excise  that  all 
proceedings  should  be  terminated,  the  goods  delivered 
up  to  the  plaintiff,  and  a  sum  of  money  paid  by  him  to 
the  Commissioners,  Parke  B.  rests  his  judgment,  p.  650, 
on   the   grotmd   that   this  agreement  of  compromise 
honestly  made  was  for  consideration,  and  binding.    In 
Cooper  V.  Parker  (c)  the  Court  of  Exchequer  Chamber 
held  that  the  withdrawal  of  an  untrue  defence  of  infancy 
in  a  suit,  with  payment  of  costs,  was  a  sufficient  con- 
sideration for  a  promise  to  accept  a  smaller  sum   in 
satisfaction  of  a  larger. 

(a)  5B.4'  Aid.  117.  (ft)  3  Jf.  #  r.  (J33. 

(r)  16  Com,  B.  822. 
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In  these  cases^  however,  litigation  had  been  actually  18G1. 
commenced;  and  it  was  argued  before  us  that  this  made  5ook 
a  difference  in  point  of  law,  and  that  though,  where  a  wbIoht 
plaintiff  has  actually  issued  a  writ  against  a  defendant, 
a  compromise  honestly  made  is  binding,  yet  the  same 
compromise,  if  made  before  the  writ  actually  issues, 
though  the  litigation  is  impending,  is  void.  Edwards 
v.  Baugk  (a)  was  relied  upon  as  an  authority  for  this 
proposition.  But  in  that  case  Lord  Abingtr  expressly 
bases  his  judgment  (pp.  645,  646)  on  the  assumption 
that  the  declaration  did  not,  either  expressly  or  impliedly, 
shew  that  a  reasonable  doubt  existed  between  the  parties. 
It  may  be  doubtful  whether  the  declaration  in  that  case 
ought  not  to  have  been  construed  as  disclosing  a  com- 
promise of  a  real  bon&  fide  claim,  but  it  does  not  appear 
to  have  been  so  construed  by  the  Court.  We  agree  that 
unless  there  was  a  reasonable  claim  on  the  one  side, 
which  it  was  bona  fide  intended  to  pursue,  there  would 
be  no  ground  for  a  compromise ;  but  we  cannot  agree 
that  (except  as  a  test  of  the  reality  of  the  claim  in  fact) 
the  issuing  of  a  writ  is  essential  to  the  validity  of  the 
compromise.  The  position  of  the  parties  must  neces- 
sarily be  altered  in  every  case  of  compromise,  so  that,  if 
the  question  is  afterwards  opened  up,  they  cannot  be 
replaced  as  they  were  before  the  compromise.  The 
plaintiff  may  be  in  a  less  favourable  position  for  renewing 
his  litigation,  he  must  be  at  an  additional  trouble  and 
expence  in  again  getting  up  his  case,  and  he  may  no 
longer  be  able  to  produce  the  evidence  which  would 
have  proved  it  originally.  Besides,  though  he  may  not 
in  point  of  law  be  bound  to  refrain  from  enforcing  his 
rights  against  third  persons  during  the  continuance  of 

(a)  UM.^W.^l, 
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1861.  the  compromise^  to  which  they  are  not  partdes,  jet  prac- 
Cook  tically  the  effect  of  the  compromise  must  be  to  prevent 
Weight.  ^  doing  so.  For  instance,  in  the  present  case,  there 
can  be  no  doubt  that  the  practical  effect  of  the  com- 
promise must  have  been  to  induce  the  Commissioners 
to  refrain  from  taking  proceedings  against  Mrs.  Bennett^ 
the  real  owner  of  the  houses,  while  the  notes  given 
by  the  defendant,  her  agent,  were  running ;  though  the 
compromise  might  have  afforded  no  ground  of  defence 
had  such  proceedings  been  resorted  to.  It  is  this 
detriment  to  the  party  consenting  to  a  compromise 
arising  from  the  necessary  alteration  in  his  position 
which,  in  our  opinion,  forms  the  real  consideration  for 
the  promise,  and  not  the  technical  and  almost  illusory 
consideration  arising  from  the  extra  costs  of  litigation. 
The  real  consideration  therefore  depends,  not  on  the 
actual  commencement  of  a  suit,  but  on  the  reality  of 
the  claim  made  and  the  bona  fides  of  the  compromise. 

In  the  present  case  we  think  that  there  was  sufficient 
consideration  for  the  notes  in  the  compromise  made  as 
it  was. 

The  rule  to  enter  a  verdict  for  the  plaintiff  must  be 
.  made  absoluta 

Rule  absolute. 
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1861. 


Peabson  against  Spbnceb.  ^JT^' 


1.  On  a  aerenuioe  of  two  tenements,  no  right  to  use  warn  which    Way  ofne- 
dming  the  Tinity  of  poneuion  have  been  used  and  enjoyed  in  &et,    ceanty, 
passes  to  the  owner  of  the  dieseyered  tenement,  unless  there  be  some^    Devise. 
thing  in  the  conveyaace  to  shew  an  intention  to  create  the  right  to  use 

these  ways  de  novo. 

2.  The  same  rule  in  this  respect  applies  to  a  will  as  to  a  deed. 

3.  Where  property  devised  or  granted  is  landlocked,  and  there  is  no 
other  way  of  setting  at  it  without  being  a  trespasser,  so  that  it  cannot 
be  enjoyed  without  a  waj  of  some  sort  over  the  land  of  the  testator  or 
grantor,  a  way  of  necessitv*  is  created  de  novo. 

4.  The  ground  on  which  the  way  of  necessity  is  created  is,  that  a  con- 
venient way  is  implied  by  grant  as  a  necessary  incident. 

5.  The  way  of  necessity  once  created,  must  remain  the  same  way  as 
lo^  as  it  continues  at  alL 

D.  Where  a  portion  of  land  is  devised  in  such  a  manner  as  to  be  land- 
locked, the  extraneous  facts  shewing  that  by  that  devise  the  testator 
intended  to  create  a  convenient  way  of  some  sort  over  adjoining  property 
of  his  own,  the  line  of  the  way  must  be  discovered  from  the  language  of 
tile  will,  understood  with  reference  to  the  state  of  the  property. 

7.  Qtuere,  in  what  manner  the  way  is  to  be  set  out,  u  the  premises 
before  severance  were  so  occupied  as  to  afford  no  indication  of  what  was 
the  usual  way  in  the  teetator^s  time,  and  the  devise  is  silent  on  the 
subject? 

^KESPASS  for  breaking  and  entering  tliree  doses  of 

the  plaintiff,  denominated  respectiyelj  '^  The  Great 

bg,'*  "  The  fold  ofplamtiJBTsfarm,  called  '  Upper  IsU/ '' 

and  "  2%e  Back  of  House  FieW*  • 

The  defendant,  besides  the  general  issue,  and  several 
other  pleas,  to  which  it  is  unnecessary  to  refer,  pleaded 
the  following : — 

"  And  for  an  eighth  plea,  as  to  all  the  trespasses,  the 
defendant  says,  that  before  the  time  of  the  committing 
the  same  trespasses,  and  before  the  plaintiff  was  possessed 
of  or  had  any  interest  in  the  said  closes,  or  either  of 
ihem,  one  James  Pearson^  during  his  lifetime,  and  at  the 
time  of  his  decease,  was  possessed  of  and  entitled  to  the 
residue  of  a  then  current  term  of  999  years,  created  by 

VOL.    I.  2   Q  B.    &    8. 
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1861.  ^^  indenture  of  lease,  dated  the  16th  January  a.j>.  1663, 
Pbabsoh  ~  ^  ^^U  ^^  ^^^  ^  ^^^  ^^^  closes  in  the  declaration  men- 
Spkroes.  tioned  as  of  and  in  a  certain  other  farm,  buildings,  land 
and  premises  adjoining  to  the  said  closes  of  the  plaintiff, 
and  hereinafter  called  the  adjoining  tenements;  and  the 
said  James  Pearson  being  so  possessed  and  entitled  as 
aforesaid,  before  the  1st  January ^  1838,  made  his  last  will 
and  testament  in  writing,  whereby,  amongst  other  things, 
he  bequeathed  to  his  son  Abraham^  as  soon  as  he  should 
attain  the  age  of  twenty-one  years,  and  to  his  heirs, 
executors  and  administrators,  the  said  adjoining  tene- 
ments for  and  during  all  the  residue  of  the  said  term  of 
999  years,  subject  to  a  moiety  of  the  rent  payable 
thereout  under  the  said  indenture  of  lease ;  and  the  said 
testator  also  by  his  said  will  bequeathed  unto  his  son 
John,  as  soon  as  he  should  attain  the  age  of  twenty-eight 
years,  and  to  his  executors,  administrators  and  assigns, 
the  said  closes  in  the  declaration  mentioned  for  and 
during  all  the  residue  of  the  said  term  of  999  years, 
subject  to  the  other  moiety  of  the  said  rent :  and  the 
said  testator  by  his  said  will  appointed  James  Mortimer 
and  Joshua  Robertshaw  joint  executors  of  his  s&id  will; 
and  afterwards,  to  wit,  on  or  about  the  28th  March, 
1826,  the  said  testator,  being  then  still  so  possessed  and 
entitled  as  aforesaid,  died,  without  having  revoked  or 
otherwise  altered  his  said  will;  after  whose  death  the  said 
will  was  duly  proved  by  the  said  J.  Mortimer  and  Jl 
Robertshaw  in  the  Prerogative  Court  of  the  Archbishop 
of  York,  being  a  Court  then  having  power  and  jurisdic* 
tion  to  grant  probate  of  the  same,  in  which  said  province 
all  the  said  lands  and  tenements  were  situate ;  which 
said  executors  afterwards,  and  before  the  said  time  when, 
&c.,  and  before  the  last  mentioned  closes  were  the  plain- 
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tiff's,  and  before  the  plaintiff  had  any  interest  therein,        1861. 
duly  assented  to  the  said  bequests;  and  after  the  death      piamos 
of  the  said  testator  the  said  Abraham  Pearson  attained  his      spb][cul 
age  of  twenty-one  years.  And  the  defendant  says,  that  the 
said  testator  in  his  lifetime,  before  and  at  the  time  of 
the  making  the  said  will,  and  thence  until  and  at  the 
time  of  his  death,  was  entitled  to  and  had  and  used  a 
light  of  way  fiom  and  out  of  a  certain  highway  towards, 
unto  and  into  the  said  close  called  The  Great  Ing,  and 
back  again  firom  and  out  of  the  close  called  The  Great 
Ingy  towards,  unto  and  into  the  said  highway,  for  him- 
self and  his  tenants,  occupiers  of  the  said  several  tene- 
ments so  bequeathed  to  the  vbiA  Abraham  vmA^John  Pear- 
son  as  aforesaid,  and  for  his  and  their  servants,  on  foot 
and  with  cattle,  carts  and  carriages,  every  year,  and  at 
all  times  of  the  year,  for  all  the  residue  and  remainder 
tiien  to  come  of  the  said  term  of  999  years,  for  the 
convenient  occupation  and  enjoyment  of  the  closes  in 
the  declaration  mentioned  and  the  said  adjoining  tene- 
ments.    And  the  defendant  further  says  that,  at  the 
time  of  the  making  of  the  will  herein  mentioned,  and 
thenoe  nntil  and  at  the  time  of  the  death  of  the  said 
testator,  there  was  no  way  for  cattie  or  carriages  firom 
any  highway  towards  and  to  the  several  adjoining  tene- 
ments without  passing  over  the  said  closes  in  the  decla- 
ration mentioned,  or  some  or  one  of  them,  and  that  the 
said  testator  in  his  lifetime,  before  and  at  the  time  when 
he  made  his  said  will,  and  thenoe  until  and  at  the  time 
of  his  death,  was  in  the  habit  of  crossing,  as  the  way  to 
and  firom  the  said  adjoining  tenements,  the  said  way 
firom  and  out  of  the  said  highway  towards,  unto  and 
into  the  said  close  called  77ie  Great  Ing,  and  from  the 

2  Q  2 


574  TEINITY  VACATION. 

1861.  place  where  the  said  way  so  entered  the  said  close  cftlled 
Pkajuon  The  Great  Ing,  a  way^  through,  over  and  along  the  said 
Spehoxb.  <^ose  called  The  Great  Ing,  towards,  unto,  into,  through 
and  over  the  said  closes  called  The  Fold  and  Back  of 
House  Field,  towards,  unto  and  into  the  said  adjoining 
tenements,  and  thence  by  the  same  route  back  again  to 
the  place  where  the  said  first  mentioned  way  joined  the 
said  close  called  The  Great  Ing,  and  from  thence  to- 
wards, unto  and  into  the  said  highway.  And  the  defend* 
ant  says  that  by  the  said  will  the  said  testator  did  not 
expressly  bequeath  to  the  said  Abraham  Pearson  any  way 
to  the  said  adjoining  tenements,  but  simply  bequeathed 
him  the  said  adjoining  tenements  as  aforesaid,  without 
in  any  manner  indicating  by  his  said  will  how  or  by  what 
means  the  said  Abraham  Pearson,  his  executors,  adminis- 
trators or  assigns,  and  his  and  their  tenants  and  servants, 
or  any  of  them,  were  to  go  to  or  from  the  said  adjoin- 
ing tenements.  And  the  defendant  further  says  that,  at 
the  time  when  the  testator  made  the  said  will,  and  thence 
until  and  at  the  time  of  his  death,  and  always  afterwards, 
the  said  way  which  the  said  testator  so  used  as  aforesaid, 
by  the  route  aforesaid,  from  the  said  highway  into  the 
said  adjoining  tenements  and  back  again,  was  necessary 
for  the  obtaining  access  to,  and  for  the  enjoyment  of, 
the  said  adjoining  tenements  under  and  according  to  the 
said  bequest  thereof  to  the  said  Abraham  Pearson,  and  was 
the  most  convenient  and  the  most  reasonably  fit  way  in 
that  behalf :  and,  after  the  death  of  the  said  testator,  and 
after  the  said  John  Pearson  attained  his  age  of  twenty- 
eight  years,  and  the  said  executors  had  assented  to  the 
said  bequest  to  him  and  the  said  Abraham  Pearson,  and  he 
had  become,  and  when  he  was  possessed  of  the  closes  in 
the  declaration  mentioned  for  the  residue  of  the  said 
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term  under  the  said  bequest,  and  before  the  said  Abraham        1 861. 
Pearson  attained  his  age  of  twenty*one  years,  and  while      p«aeso«~" 
the  said  adjoining  tenements  were  vested  in  the  said      spskcxe. 
executors,  as  such  executors,  for  all  the  residue  of  the 
said  term  of  999  years,  and  before  the  said  time  when 
&c.,  the  said  John  Pearson  and  the  said  executors,  by 
agreement,  assented  to  and  adopted  the  said  way  so  used 
by  the  said  testator  as  aforesaid  as  the  way  which  there- 
after should  be  the  way  to  and  from  the  said  adjoining 
tenements ;  by  means  whereof  the  said  Abraham,  when 
he  came  to  his  said  age  of  twenty-one  years,  became 
and  was  possessed  of  the  said  adjoining  tenements,  with 
a  right  to  the  same  way  thereto  and  therefrom,  from  and 
to  the  said  highway,  as  was  used  by  the  said  testator  as 
aforesaid,  for  all  the  residue  of  the  said  term  of  999  years 
which  is  yet  in  full  force  and  unexpired :  and  the  said 
Abraham  Pearson  afterwards,  and  before  the  said  time 
when  &c.,  by  deed,  assigned  to  Joseph  Harrison  the  said 
adjoining  tenements,  with  the  said  right  of  way,  for  all  the 
residue  of  the  said  term  of  999  years ;  who  afterwards, 
and  before  the  said  time  when  &c.,  demised  the  said  ad- 
joimng  tenements,  with  the  said  right  of  way,  to  one 
Jams  Brearley  for  a  term  which  is  not  yet  expired.   And 
the  defendant  says  that  the  trespasses  herein  pleaded  to 
were  users  of  the  said  right  of  way,  and  were  committed 
by  the  defendant  as  and  being  the  servant  of  the  said 
Jamts  Brearley,  and  by  his  command,  during  the  conti- 
nuance  of  the  said  demise  to  the  said  James  Brearley  J* 

''And  for  a  ninth  plea,  as  to  all  the  trespasses,  the 
defendant  says  that,  before  the  time  of  the  committing 
the  same  trespasses,  and  before  the  plaintilBf  was  possessed 
of  or  had  any  interest  in  the  said  closes,  or  either  of 
them,  one  James  Pearson,  during  his  lifetime,  and  at  the 
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1861.       time  of  his  decease,  was  possessed  of  and  entitled  to  the 
Pjb^moh     residue  of  a  then  current  term  of  999  years,  created  by 
Spihosb.      ^^  indenture  of  lease,  dated  the  15th  January  ▲.n.  1668, 
as  well  of  and  in  the  said  closes  in  the  declaration  men- 
tioned as  of  and  in  a  certain  other  &rm,  buildings,  land 
and  premises  adjoining  to  the  said  closes  of  the  plaintiff, 
and  hereinafter  called  the  adjoining  tenements :  and  the 
defendant  says  that  the  said  testator  James  Pearson^  in  his 
lifetime,  before  and  at  the  time  of  making  the  said  will, 
and  thence  until  and  at  the  time  of  his  death,  was  en- 
titled to  and  had  and  used  a  right  of  way  from  and  out  of 
a  certain  highway  towards,  unto  and  into  the  said  close 
called  The  Great  Ing^  and  back  again,  from  and  out  of  the 
dose  called  the  The  Great  Ing^  towards,  unto  and  into 
the  said  highway,  for  himself  and  his  tenants,  occupiers 
of  the  said  several  tenements  so  bequeathed  to  the  said 
Abraham  and  John  Pearson  as  hereafter  mentioned*  and 
for  his  and  their  servants  on  foot,  and  with  cattle,  carts  and 
carriages,  every  year,  at  all  times  of  the  year,  for  aU  the 
residue  and  remainder  then  to  come  of  the  said  term  of 
999  years,  for  the  convenient  occupation  and  enjoyment 
of  the  said  closes  in  the  declaration  mentioned.     And 
the  defendant  further  says  that,  at  the  time  of  the 
making  of  the  will  herein  mentioned,  and  thence  until 
and  at  the  time  of  the  death  of  the  said  James  Pearson, 
there  was  no  way  for  cattle  or  carriages  from  any  high* 
way  towards  and  to  the  said  ac^oining  tenements  without 
passing  over  the  said  closes  in  the  declaration  mentioned, 
or  some  or  one  of  them,  and  that  the  said  testator,  in 
his  lifetime,  before  and  at  the  time  when  he  made  his 
will,  and  thence  imtil  and  at  the  time  of  his  death,  waa 
in  the  habit  of  using,  as  the  way  to  and  from  the  said 
adjoining  tenements,  the  said  way  from  and  out   of 
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the  siud  highway  towards^  unto  and  into  the  said  dose        1861. 

called  Hie  Grtqt  Ing^  and  firom  the  said  place  where      pK^Htoi 

the  said  way  so  entered  the  said  dose  called  The  Great      gp^licBB. 

Ing,  a  way  through,  over  and  along  the  said  doae  called 

The  Great  Jng  towards,  unto,  into,  through  and  over 

the  said  doses  called  The  Fold  and  Bach  of  House  Field, 

towards,  unto  and  into  the  said  adjoining  tenementSi 

and  thence  by  the  same  route  back  again  to  the  place 

where  the  said  first  mentioned  way  joined  the  said  close 

called  The  Great  Ing,  and  from  thence  towards,  unto 

and   into   the    said   highway:    and   the    said   Jamee 

Pearean,  being  so  possessed  and  entitled  as  aforesaid, 

before    the    Ist  January,  1888,    made    his    last  will 

and  testament    in  writing,  whereby,    amongst   other 

things,  he  bequeathed  to  his  son  Abraham,  as  soon 

as  he  should  attain  the  age  of  twenty-one  years,  and  to 

his  &c.,  the  said  adjoining  tenements,  with  a  right  to  the 

way  so  used  by  the  testator  as  aforesaid,  for  and  during 

all  the  residue  of  the  said  term  of  999  years,  subject 

to  a  moiety  of  the  rent   payable  thereout  under  the 

said  indenture  of  lease;  and  the  said  testator  also  by 

his  said  will  bequeathed  unto  his  son  John,  as  soon 

as  he  should  attain  the  age    of  twenty-eight  years, 

and   to   his  &c.,  the    said  closes  in  the   dedaration 

mentioned,    for   and    during   all  the    residue  of   the 

said  term  of  999  years,  subject  to  the  other  moiety  of 

the  said  rent    And  the  said  testator,  by  his  said  last 

will,  appointed  J.  Mortimer  and  J.  BoberUhaw  joint 

executors  of  his  said  will;  and  afterwards,  to  wit  on 

the  28th  March,  1826,  the  said  testator  being  then  still 

so  possessed  and  entitled  as  aforesaid,  died,  without 

having  revoked  or  otherwise  altered  his  said  will''  (here 

followed  an  averment  of  proof  of  the  will,  as  in  the 
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1861.  previous  plea),  "  which  said  executors  afterwards,  and 
Prarsoh  ^*^^  *li®  said  time  when  &a,  and  before  the  last  men- 
tioned closes  were  the  plaintiff's,  and  before  the  plamtiff 
had  any  interest  therein,  duly  assented  to  the  said  be- 
quests ;  and,  after  the  death  of  the  said  testator,  the  said 
Abraham  Pearson  attained  his  age  of  twenty-one  years,  by 
means  whereof  he  became  and  was  possessed  of  the  said 
adjoining  tenements,  with  a  right  to  the  same  way 
thereto  and  therefrom,  from  and  to  the  said  highway, 
as  was  used  by  the  said  testator  as  aforesaid,  for  aU  the 
residue  of  the  said  term  of  999  years,  which  is  yet  in 
full  force  and  unexpired  :  and  the  said  Abraham  Peanon 
afterwards,  and  before  the  said  time  when  &c.,  by  deed, 
assigned  to  Joseph  Harrison  the  said  adjoining  tenements, 
with  the  said  right  of  way,  for  all  the  residue  of  the  said 
term  of  999  years ;  who  afterwards,  and  before  the  said 
time  when  &c.,  demised  the  said  adjoining  tenements, 
with  the  said  right  of  way,  to  one  James  Brearley  for  a 
term  which  is  not  yet  expired.  And  the  defendant  says 
that  the  trespasses  herein  pleaded  to  were  users  of  the 
said  right  of  way,  and  were  committed  by  the  defendant 
as  and  being  the  servant  of  the  said  James  Brearley, 
and  by  his  command,  during  the  continuance  of  the  said 
demise  to  the  said  James  Brearley.'* 

Issue  on  aU  the  pleas. 

The  case  was  tried,  before  Keating  J.,  at  the  York 
Spring  Assizes  in  1861,  when  a  verdict  was  given  for 
the  plaintiff  on  all  the  issues,  leave  being  reserved  to'  the 
defendant  to  move  to  enter  a  verdict  on  the  eighth  and 
ninth  pleas. 

BUss^  in  Easter  Term,  obtained  a  rule  accordingly,  and 
also  for  a  new  trial 

This  rule  was  argued  at  the  present  Sittings,  on  the 
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26ib  June  ;   before  "Wightman  and  Blackbubn  JJ.^        1861. 
Cbompton  J.  being  present  part  of  the  time.  Pbarsoh 


MeHish  shewed  canse^  and 

BUgs  and  Quain  were  heard  in  sapport  of  the  role. 

The  essential  facts  in  the  case,  as  well  as  the  argu- 
ments of  connsel,  fiilly  appear  in  the  judgment  of  the 
Court 

The  following  books  were  cited  during  the  aif^ument ; 
Gak  on  Easements,  pp.  48,  71,  78,  848-4;  2  Bol.  Abr. 
60,  Graunts Z.,  pL  17 ;  Jorden  v.  Atwood (a);  Beaudeley 
Y.  Brook  (&);  OUJUUts  Case{c)',  Packer  v.  fFelsted  (d), 
Morris  y.  Edgingtim(e)  ;  Hobnesy.Chring (/) ;  Barhwv. 
Rhodes  (ff) ;  James  y.  Plant,  in  error  (A) ;  Pheysey  y. 
Vieary  {t);  Pinninjfton  y.  GaUand  (A);  Proctor  y.  Hodg* 
son  (/) ;  LoveU  y.  Smith  (m) ;  IVorthington  y.  Gimson  (n). 

Ckur.  adv.  vulL 

The  judgment  of  the  Court  was  now  deliyered  by 

Blackburn  J.  In  this  case  the  question  at  the  trial 
was,  whether  the  defendant  had  a  right  of  way  oyer  the 
locus  in  quo,  which  he  claimed  in  di£ferent  manners. 
The  eighth  plea  claimed  the  way  on  the  ground  that 
James  Pearson,  who  was  possessed  of  the  locus  in  quo 
and  also  of  the  defendant's  premises  thereto  adjoining, 
bequeathed    the  latter  to  Abraham  Pearson,  and  the 

(fl)  Owen,  121.  (ft)  Cro.  Joe.  189. 

(c)  i%.  123.  (d)  2  Sid.  39.  111. 

(e)  3  Tavnt.  24.  t/)  2  Bin^.  76. 

(^)  1  0-.  #  Jf. 439.  (h)  4^.#£749. 

(t)  16  3f.  #  fT.  484.  (Ar)  9  Eteh.  1. 

(0  10 Eich,  824.  828.  (m)  SC.B  K8  V20 
(n)  29  £.  /.  Q.  i?.  116;  6  Jurist  X  S  1053. 
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1861.  locus  in  quo  and  other  tenements  to  John  Pearson] 
PsiULBOH  "  ^^^  ^^  o^ly  access  to  the  premises  bequeathed  to 
SrsNoxB.  Abraham  was  over  the  premises  bequeathed  to  John: 
and,  no  way  being  bequeathed  in  terms  in  the  will, 
the  executors  oSJamei  and  John  Peanon  set  out  the  way 
claimed  as  the  way  to  Abraham's  premises.  The  ninth 
plea  claimed  the  way  as,  in  legal  effect,  bequeathed  in 
the  will  of  James  Pearson.  The  verdict  passed  for  the 
plaintiff  on  all  the  issues.  Leave  was  reserved  to  enter  a 
verdict  for  the  defendant  on  the  eighth  and  ninth  pleas, 
on  the  undisputed  facts,  and  the  findings  of  the  jury. 
Mr.  BUss  obtained  a  rule  to  enter  the  verdict  pursuant 
to  the  leave  reserved,  and  also  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against 
evidence.  We  do  not  think  that  any  misdirection  was 
made  out,  nor  that  the  verdict  ought  to  be  disturbed  as 
against  the  evidence ;  but  as  we  think  that  the  defend- 
ant is  entitled  to  have  the  verdict  entered  for  him  on 
the  ninth  plea,  though  not  on  the  eighth,  it  is  unne- 
cessary to  state  the  facts  bearing  on  the  other  grounds 
in  the  rule. 

It  appeared  in  evidence  on  the  trial  that  the  plain* 
tiff^s  farm,  including  the  locus  in  quo,  and  the  de- 
fendant's farm  were  contiguous.  They  formerly  formed 
one  farm  called  Upper  Isle,  which  belonged  to  James 
Pearson,  firom  whom  both  the  plaintiff  and  the  defendant 
claimed  title,  who  was  possessed  of  it  for  a  term  of  999 
years.  In  1825  one  Feathers  occupied,  imder  James 
Pearson,  the  farm-house  and  buildings,  and  seven  fields, 
forming  part  of  Upper  Isle,  and  which  now  form  the  de- 
fendant's farm ;  the  rest  of  Upper  Isle,  which  now  forms 
the  plaintiff's  farm,  James  Pearson  retained  in  his  own 
occupation.    The  fields  occupied  by  Feathers  were  sur- 
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rounded  by  the  lands  of  other  persons^  exoept  on  tbe  side       1861. 

where  they  abutted  on  the  lands  which  were  retained  in      pbabsoh 

James  Pearson'^  hands.    The  access  to  the  farm-house     gpi^^'cn. 

and  the  fields  in  /^ea/A^i's  possession  at  that  time  was  by 

a  farm-road.    The  line  of  this  road^  after  quitting  the 

highway,  passed  through  fields  retained  in  the  occupation 

oi  James  Pearson,  till  it  reached  one  of  the  'fields  in  the 

occupation  of  Feathers,  at  a  place  called  Cod  Bridge : 

it  did  not  there  actually  enter  Feathers^s  holding,  but 

after  skirting  it  for  a  short  distance,  so  that  there  was 

only  the  fence  between  the  farm-road  and  Feathers'n  field, 

it  re-entered  a  close  in  the  occupation  of  James  Pearson 

called  the  Fold  Yard,  and  then  entered  the  farm-yard  of 

the  house  occupied  by  Feathers.    This  being  the  state 

of  things  in  1825,  James  Pearson  made  his  will,  and  by 

it  he  bequeathed,  inter  alia,  to  his  son  Abraham,  ''all 

those  leasehold  premises  situate  at  Upper  Isle,  now  in 

the   occupation  of  Creorge  Feathers,  and  consisting    of 

a  messuage,  bam,   stable,  and  other  outbuildings,  and 

all  those  seven  closes  of  land,''  (naming  them)  ''  or  by 

whatsoever  other  names  called  or  known,  for  and  during 

all  the  residue  of  a  certain  term  of  999  years  therein 

created  by  a  certain  indenture  bearing  date  the  16th 

January,  1663,  subject  to  a  moiety  or  half  part  of  the 

rent  thereby  made  payable  thereout;"  and  to  his  son 

John  he  bequeathed,  as  soon  as  he  attained  the  age  of 

twenty-eight  years,  and  to  his  executors,  administrators^ 

and  assigns,  aU  the  residue  of  his  leasehold  premises  at 

Upper  Isle  aforesaid,  consisting  of  all  those  five  closes 

(naming  them),  ''for  and  during  all  the  residue  of  the 

said  term  of  999  years,  subject  to  the  other  moiety  of 

the  rent  made  payable  thereout"    The  will  makes  no 

mention  of  any  ways  whatsoever.     The  testator  died  in 
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1861.        1^26     John  Pearson,  his  soii^  who  was  the  plaintiff, 

Pg^i^oj,      attained  the  age  of  twenty-eight  years  in  1833,  and  was 

Sfiji'cxb*     P^*  ^^  possession  by  the  executors,  so  that  from  that 

time  the  farm  bequeathed  to  the  plaintiff  was  held 

separate  from  that  bequeathed  to  Abraham  Pearson. 

The  defendant  derived  title  through  Abraham  Pearson. 

It  was  not  disputed,  either  at  the  trial  or  on  the  ar- 
gument before  us,  that  inasmuch  as  the  portion  of  the 
&rm  bequeathed  to  Abraham  was  surrounded  by  the 
property  of  third  persons,  so  that  there  was  no  access  to 
it  at  aU  except  by  crossing  the  other  property  of  the 
testator,  which  he  bequeathed  to  John  Pearson,  some 
way  of  necessity  must  be  given  over  John  Pearson's 
farm ;  but  the  great  dispute  was,  what  that  way  was  to 
be.    The  plaintiff  conceded  that  the  defendant  had  a 
right  to  use  the  farm-road  until  it  came  to  Cod  Bridge, 
but  contended  that  when  he  reached  that  point  where 
the  road  was  only  separated  from  the  defendants  farm 
by  a  fence,  the  defendant  ought  to  pass  through  the  fence 
into  his  own  field,  and  after  that,  to  adopt  the  language 
of  the  plaintiff  as  a  witness,  the  defendant  was  to  "  road 
himself.^'    The  issues  joined  were  as  to  the.  right  of  way 
after  passing  Cod  Bridge  through  the  Fold  Yard.     It 
appeared  in  evidence  that  when  the  plaintiff  came  of  age 
in  1833,  and  was  put  in  possession  by  the  executors, 
they  remained  in  possession  of  Abraham's  farm  and 
continued  to  use  the  old  road  as  it  had  been  used  in  the 
testator's  time  by  Feathers;   but  the  jury  have  found 
that  this  was  in  consequence  of  an  arrangement  to  delay 
settling  what  the  road  should  permanently  be  until 
Abraham  came  of  age.     Abraham  came  of  age  in  1842, 
less  than  twenty  years  before  the  commencement  of  this 
action.    There  was  contradictory  evidence  as  to  what 
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happened  then;  but  it  must  be  taken  that  the  jury  be-        1861. 

lieved  the  plaintiff's  yenion,   which  was  that  he  told      Pkaesou 

Abraham  that  he  must ''  road  himself''  from  Cod  Bridge,      SmoKu 

and  that  Abraham  assented^  only  asking  for  time  to  do 

80.    We  think  that  this  finding  disproves  the  averment 

that  the  executors  and  John  Pearson  set  out  the  way 

over  the  locus  in  quo,  which  we  think  a  material  part  of 

the  eighth  plea.    It  is  not  necessary,  in  the  view  we 

take  of  the  case,  to  notice  the  rest  of  the  evidence,  which 

was  very  oontradictoiy.     The  jury  found,  in  answer  to 

questions  put  by  the  Judge,  that  the  Fold  Way  was  a 

convenient  way,  but  that  it  was  not  a  necessary  way ;  by 

which  we  think  we  must  understand  them  to  mean  that 

the  defendant's  farm  could  be  occupied  without  using 

the  road  further  than  Cod  Bridge;  and  they  further  find 

that  the  testator,  in  fact,  used  the  Fold  Way  up  to  the 

time  of  his  death. 

On  the  findings,  we  think  that,  by  the  will  of  James 
Pearson,  a  right  to  use  the  told  Way  was  given  to 
Abraham  and  his  assigns;  and,  as  nothing  has  since 
occored  to  take  away  that  right,  the  verdict  on  the  ninth 
plea  ought  to  be  entered  for  the  defendant. 

We  do  not  think  that,  on  a  severance  of  two  tenements, 
any  right  to  use  ways,  which  during  the  unity  of  posses- 
sion have  been  used  and  enjoyed  in  fact,  passes  to  the 
owner  of  the  dissevered  tenement,  unless  there  be  some- 
thing in  the  conveyance  to  shew  an  intention  to  create  the 
right  to  use  these  ways  de  nova  We  agree  with  what 
is  said  in  WorthingUm  v.  Gimson  (a),  that  in  this  respect 
there  is  a  distinction  between  continuous  easements,  such 
as  drains,  &c.,  and  discontinuous  easements,  such  as  a 
right  of  way;   and  Phsyseyy.  Vicary  (i)  is  an  authority 

(a)  29  L.  J,  Q,  B.  116;  6  Jurist  JV.  S.  1053.     (A)  16  Hf.  f  W,  484. 
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1861.  ^^^^  ^^^  same  rule  in  this  respect  applies  to  a  will  as  to 
Pearboh  *  deed.  But  when,  as  in  the  present  case,  property 
g  ^  devised  or  granted  is  landlocked,  and  there  is  no  other 

way  of  getting  at  it  without  being  a  trespasser,  so  that  it 
cannot  be  enjoyed  without  a  way  of  some  sort  over  the 
lands  of  the  testator  or  grantor,  it  is  dear  that  a  way  of 
necessity  is  created  de  novo. 

It  seems  to  us  settled  by  modem  authority,  that  the 
ground  on  which  the  way  of  necessity  is  created  is,  that  a 
convenient  way  is  impliedly  granted  as  a  necessary 
incident.     It  is  observed  by  Parhe  B.,  in  Proctor  v. 
Hodffson  (a),  that  the  extent  of  the  authority  of  Hohnes 
V.  Goring  (i)  is  that,  though  it  is  a  grant,  it  may  be  con- 
strued to  be  a  grant  of  such  a  right  of  way  as  firom  time 
to  time  may  be  necessary.     He  adds,  '^  I  should  have 
thought  it  meant  as  much  a  grant  for  ever  as  if  expressly 
inserted  in  a  deed,  and  it  struck  me  at  the  time  that  the 
Court  was  wrong."    We  certainly  do  not  feel  inclined  to 
extend  the  authority  of  Holmes  v.  Goring  {b)  so  far  as 
to  hold  that  the  person  into  whose  possession  the  ser- 
vient tenement  comes,  may  from  time  to  time  varj  the 
direction  of  the  way  of  necessity,  at  his  pleasure,  so  long 
as  he  substitutes  a  convenient  way.    We  think  we  must 
hold  that  the  way  of  necessity,  once  created,  must  remain 
the  same  way  as  long  as  it  continues  at  all.    The  extras 
neous  facts,  therefore,  shew  that  by  this  devise  the 
testator  did  intend  to  create  a  convenient  way  of  some 
sort,  which,  once  set  out,  would  continue ;  but  there  is  a 
singular  absence  of  authority  as  to  the  manner  in  which 
it  is  to  be  ascertained  what  is  to  be  the  direction  of  the 
convenient  way  thus  created.     In  2  Boilers  Abridgment^ 
p.  60,  "Graunts,"  Z.,  pL  17^  it  is  said  that  the  feoflfbr  who 
(a)  10  Estch.  824.  828.  (6)  2  Binff.  76. 
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grants  the  landlocked  land,  and  retains  the  other,  which  1861. 
thus  becomes  the  servient  tenement,  shall  assign  the  pbamok  ^ 
way  where  it  is  most  convenient  to  himself.  Packer  v.  smon. 
Weliied  (a)  was  a  case  where  the  grantor  retained  the 
landlocked  tenement,  which  became  the  dominant  tene- 
ment; it  is  said  that  he  should  take  a  way,  and  the  law 
should  adjudge  if  it  was  a  convenient  way.  In  each 
case  it  seems  to  have  been  thought  that  the  person  by 
whose  act  the  way  was  created  was  subsequently  to 
sdect  the  way,  subject  only  to  tins,  that  it  should  be  a 
ooavenient  way.  In  the  case  of  a  devise  it  is  impossible 
for  the  testator,  by  whose  act  the  way  is  created,  and 
who  is  dead,  to  do  any  subsequent  act  of  selection;  and 
if  the  line  of  the  way  depends  on  his  intention,  it  must 
be  discovered  firom  the  language  of  the  will,  understood 
with  reference  to  the  state  of  the  property. 

It  might  be  very  difficult  to  state  how  the  way  was 
to  be  set  out,  if  the  premises  before  severance  were  so 
occupied  as  to  afford  no  indication  of  what  was  the 
usual  way  in  the  testator's  time,  but  this  can  rarely  be  the 
case  in  pjactioe.  In  general,  especially  when,  as  in  the 
present  case,  there  was  an  occupation  by  a  tenant,  there 
must  be  an  actual  existing  way  by  which  the  premises 
were  used  and  enjoyed;  and  we  think  we  best  effectuate 
the  intention  of  the  testator  by  construing  the  implied 
grant  of  a  way  to  be  a  grant  of  that  way  actuaUy  used  at 
the  time ;  and  that  in  this  case  clearly  was  the  Fold  Way 
used  by  the  tenant  at  the  time  the  will  was  made,  and 
by  the  testator  up  to  his  death.  We  cannot  find  this 
principle  stated  in  terms  as  the  groimd  of  decision  in 
any  case.    It  will  support  that  part  of  the  decision  in 
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1861.       T^nififftan  v.  GaUand  (a)  which  detennined  the  paiti- 

PBAB80H      cular  line  of  way  in  that  case,  but  it  certainly  is  not 

Spkji'obb.      there  expressed  as  the  reason  of  the  decision.    But  we 

find  no  case  inconsistent  with  the  rule,  which  seems 

to  us  founded  on  principle  and  convenient. 

We  therefore  think  we  must  consider  the  rights  of 
the  parties  the  same  as  if  the  implied  devise  of  a  way  of 
necessity  to  Abraham  Pearson  had  been  an  express  devise 
of  that  necessary  way  which  at  the  time  was  actually 
used  with  the  premises.  If  this  be  a  correct  view  of  the 
case  the  ninth  plea  is  proved^  and  the  eighth  and  other 
issues  are  properly  found  for  the  plaintiff.  The  rule, 
therefore,  will  be  absolute  to  enter  the  verdict  for  the 
defendant  on  the  ninth  plea  only. 

This  is  the  judgment  of  my  brother  Wightman  and 
mysel£  My  brother  Crompton,  who  did  not  hear  the 
whole  argument,  authorizes  me  to  say  that,  so  far  as  he 
heard  the  case,  he  entertained  the  same  opinion. 

Rule  absolute  to  enter  a  verdict  for  the 
defendant  on  the  ninth  plea. 

(a)  9  Exek.  1. 
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1861. 


SiKES  against  Wild  and  others.  wednuda 

July  9th, 

Real  estate  had  been  devifled  to  the  defendant  in  trust  to  sell,  who  pnt  ; 

a  part  <rf  it  np  for  Bale»  which  the  plaintiff  agreed  to  buy,  and  was   Abortive  sale 
accepted  as  the  purchaser.    The  defendant  was  aware  that  he  could  not   ^fj^  estate, 
make  a  title  free  from  incumbrance,  as  by  a  marriage  settlement  the  land    TUle, 
wts  Tested  in  trustees  to  secure  an  annuity  to  the  widow  of  the  devisor,    Tkanagee, 
but  he  had  obtained  from  her  a  parol  promise  that  in  the  event  of  the 
sale  she  would  transfer  her  security  to  another  projyerty.    After  the  sale 
the  widow  reinsed  to  assent  to  this,  and  the  bargain  went  off  in  conse- 
qaence.    In  an  action  bj^  the  plaintiff  against  the  defendant  for  not  com- 
pleting the  barsain,  the  jury  found  that  the  defendant  bonft  fide  believed 
that  he  would  be  able  to  make  to  the  purchaser  a  good  title  free  from 
incumbrance,  and  that  he  had  reasonable  ^unds  for  so  believing : 

1.  Held,  that  the  plainti£^  although  entitled  to  recover  his  deposit  and 
tile  expences  of  investigating  the  title,  was  not  entitled  to  recover  damages 
fiir  the  loss  of  his  bargain :  per  Wigktman  and  Blackburn  J  J.,  dissentiente 
Cocldmm  C.  J. 

2.  Concessum,  on  the  authority  of  Pounsett  v.  Fuller,  17  C.  B,  660, 
that  the  ezpences  attendant  on  an  attempt  which  was  made,  after  the 
bargain  was  o£^  to  enter  into  a  fresh  arrangement  could  not  be  recovered. 

T^HE  first  count  of  the  declaration  alleged  that  the 

defendants  pat  up  for  sale  certain  land  as  unin-  .  . 
cumbered,  on  the  faith  of  which  the  plaintiff  bid  for  it, 
and  vras  declared  the  purchaser,  and  paid  a  deposit ;  but 
it  was  afterwards  found  to  be  incumbered  with  an  annuity, 
whereby  a  good  title  could  not  be  made,  and  the  sale 
and  purchase  could  not  be  completed,  &c. 

The  second  count  was  to  the  same  effect,  alleging 
that  the  defendants  firaudulently  and  deceitfully  stated 
and  pretended  the  land  to  be  unincumbered. 

To  the  first  count  the  defendants  pleaded  payment  of 
150/.  into  Court,  and  to  the  second  Not  guilty. 

The  plaintiff  replied  that  the  sum  paid  into  Court 
was  not  sufficient ;  and  took  issue  on  the  other  plea. 

On  the  trial,  before  Cochbum  C.  J.,  at  the  Leicestershire 
Spring  Assizes  in  1861,  it  appeared  that  the  land  in 
question  consisted  of  a  farm,  which  was  part  of  an 

VOL.  I.  2   R  B.   &  8. 
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1861;  estate  that  had  been  devised  to  the  defendants  in  trust 
SiKja  to  sell  as  soon  as  they  conveniently  could.  The  solicitor 
Wild.  employed  in  the  affairs  of  the  trust  was  aware  that  the 
devisor  held  the  estate  subject  to  a  settlement^  by  which 
the  legal  estate  was  in  trustees  for  the  purpose  of  secu- 
ring a  life  annuity  to  the  widow  of  the  devisor,  and  he 
knew  that  no  title,  free  of  incumbrances,  could  be  made 
to  any  part  of  the  estate,  unless  that  lady  and  her  trus- 
tees agreed  to  discharge  the  part  sold  from  the  trust  to 
secure  the  annuity.  He  had  represented  to  the  lady 
that  it  would  be  for  the  benefit  of  the  family  that  the 
farm  in  question  should  be  sold,  and  that  it  would  not 
be  disadvantageous  to  herself  if,  in  case  of  a  sale,  she 
would  consent  to  transfer  her  security  to  another  pro- 
perty, whilst  it  would  benefit  the  estate.  She  was 
satisfied  that  this  was  so,  and  verbally  expressed  her 
concurrence.  After  this  the  farm  was  put  up  for  sale, 
and  the  plaintiff  agreed  to  buy  it,  and  was  accepted  as 
the  purchaser.  The  solicitor  also  knew  that  the  lady 
was  not  legally  or  equitably  bound  by  her  parol  consent, 
and  consequently  that  the  power  of  the  defendants  to 
make  a  good  title  to  the  farm,  free  of  incumbrances,  was 
precarious,  in  so  far  as  it  depended  on  her  continuing 
in  the  same  mind.  Such  proved  not  to  be  the  case :  for 
she  was  persuaded  by  other  friends  of  the  family  to 
refuse  her  assent^  and  the  bargain  went  off;  and  a 
subsequent  attempt  to  make  a  fresh  arrangement  proved 
abortive.  It  was  agreed  that  the  costs  incurred  in  the 
investigation  of  the  title  should  be  referred  for  taxation. 
The  Lord  Chief  Justice  left  it  to  the  jury  to  say : 
1.  If  the  defendants  bona  fide  believed  that  they  would 
be  able  to  make  to  the  purchaser  a  good  title,  free  firom 
incumbrance ;  2.  If  they  had  reasonable  grounds  for 
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80  believing:  both  which  qaestions  the  jury  answered        1861. 
in  the  afiSrmatiTe.     He  ako  left  it  to  them  to  assess        sma 
the  damages  generally^   which  they  did;   and  a   ver-        ^][^^ 
diet    was    entered   for  the  plaintiff  for   the   amount, 
with  leave  reserved  to  the  defendants  to  move  to  reduce 
the  damages,  or  enter  a  verdict  for  the  defendants  if, 
after  the  taxation,  the  money  paid  into  Court  proved 
sufficient  to  cover  the  expences  of  investigating  the  title 
and  the  deposit,  unless  the  plaintiff,  under  the  peculiar 
circumstances,  was  entitled  to  general  damages. 

On  the  taxation,  the  amount  paid  into  Court  proved 
to  be  sufficient  to  cover  all  the  expences,  except  some 
attendant  on  the  abortive  attempt  to  make  a  fresh 
arrangement  siter  the  bargain  was  off. 

Maeaulay,  in  the  following  Term,  obtained  a  rule  to 
enter  a  verdict  for  the  defendants  on  the  grounds :  1. 
That  the  plaintiff  was  not  entitled  to  damages  as  and 
for  the  loss  of  a  saleable  bargain,  the  jury  having  found 
that  the  defendants  acted  bona  fide  and  had  reasonable 
grounds  to  suppose  they  could  make  a  good  title.  2. 
That  the  amount  paid  into  Court  equalled  or  exceeded 
the  amount  of  the  deposit  money,  and  such  portion 
of  the  charges  of  the  plaintiff's  solicitor  as  were  reco- 
verable in  the  present  action. 

At  the  present  Sittings,  on  the  13th  June;  before 
Cockium  C.  J.,  Wigktman  and  Blackburn  JJ. 

MeUcT  and  FiM  shewed  cause,  and  Haye$  Seijt.  and 
Bristowe  were  heard  in  support  of  the  rule. 

The  arguments  on  both  sides  fuUy  appear  in  the  judg- 
ments of  the  Judges :  it  will  be  sufficient  to  add  that 
the  following  authorities  were  referred  to  by  the  bar  or 

2  K  2 
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1861.       the  bench  daring  the  argument ;  Flureau  v.  Thomhill{a) ; 

SiKM        Johnson  V.  Johnson  {b)  ;    Bratt  v.  Ellis  (r)  ;  Jones  v. 

wVuB,  ^yhe  (d);  Hopkins  v.  Grazebrook  {e) ;  Walker  v.  Moore(f) ; 
Robinson  y.  Harman  (p) ;  Pounsett  v.  Fuller  (h)  ;  Hadley 
V.  Baxendale  (i)  ;  Comfoot  v.  i^otoA^  (A) ;  Sugden^s  Vend, 
and  Purch.,  p.  801,  13th  ed 

Cbr.  aifv.  ov ft, 

Blackburn  J.,  sitting  alone,  now  stated  that  the 
Judges,  differing  in  opinion,  had  prepared  separate  judg- 
ments, which  he  should  read.  He  accordingly  read  the 
following  judgments. 

Blackburn  J.  In  this  case  the  plaintiff  purchased 
from  the  defendants  a  farm ;  the  defendants  proved  un- 
able to  make  a  good  title.  The  plaintiff  brought  this 
action  against  them  for  not  doing  so.  The  defendants 
paid  money  into  Court :  and  the  question  is,  on  what 
principle  the  damages  should  be  estimated.  (After  fully 
stating  the  facts  his  Lordship  proceeded.) 

It  was  properly  admitted  on  the  argument  that  the  case 
of  Pounsett  v.  Fuller  (A)  conclusively  decided  that  the  ex- 
penses attendant  on  the  attempt  to  make  a  fresh  arrange- 
ment after  the  bargain  was  off  could  not  be  claimed.  The 
question,  therefore,  which  was  argued  before  us  was 
whether,  under  the  circumstances,  the  plaintiff  could 
claim  damages  for  the  loss  of  his  bargain.  I  am  of 
opinion  that  there  is  nothing  in  this  case  to  take  it  out 

(a)  2  W,  Bl  1078.  (6)  3  J?.  #  P.  162. 

(c)  8ugd,  r.  ^  P.  App.  7 :  i.  e.  the  11th  and  some  other  editions, 
.id)  Id,  8.  (e)  eS.fC,  31. 

(/)  10  A  #  a  416.  (si)  1  Exck.  850. 

(A)  17  a  B.  660.  (0  9  ExcK  341. 

(k)  ^M.fW.  368. 
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of  the  general  rule  as  to  the  assessment  of  damages  for  1861. 
the  breach  of  a  contract  to  sell  real  property  where  Biem 
the  bargain  goes  off  on  account  of  a  defect  in  the  wua 
title. 

That  mle^  which  is  an  exception  firom  the  general  role 
of  common  law,  was  first  laid  down  in  Flureau  v.  Thorn" 
h£U{a\  as  long  ago  as  1776.  It  was  constantly  acted  upon 
imtil  the  case  of  Hopkins  y.  Grazebrook  (6)  (which  intro- 
duced an  exception  in  cases  where  the  vendor  was  not  in 
possession,  on  which  I  shall  observe  presenfly).  It  was 
again  acted  upon  in  Walker  v.  Moore  (c),  where  Parhe  J. 
puts  the  rule  upon  what  I  take  to  be  the  true  ground, 
namely,  that  it  is  implied  firom  the  usage  of  this  parti- 
cular business.  He  says,  p.  422,  "  a  jury  ought  not,  in 
the  case  of  a  vendor  in  possession,  to  give  any  other 
damages  in  consequence  of  a  defect  being  found  in  the 
title  than  those  which  were  allowed  in  Flureau  v.  Thorn- 
hill,  which  was  recognised  in  Johnson  v.  Johnson  (</), 
BruU  V.  Ellis  {e),  and  Jones  v.  Dyhe(f).  In  the 
absence  of  any  express  stipulation  about  it,  the  parties 
must  be  considered  as  content  that  the  damages,  in 
the  event  of  the  title  proving  defective,  shall  be 
measured  in  the  ordinary  way,  and  that  excludes  the 
claim  of  damages  on  account  of  the  supposed  goodness 
of  the  bargain.'' 

In  the  more  recent  case  of  Robinson  v.  Harman  (y), 
the  general  rule  was  recognised,  but  the  exception  in 


(fl)  2  W,  Bl  1078.  (h)  6B.fa  31. 

(c)  10  B.  4'  a  4ia 

(d)3B.4'  ^'  162.  Flureau  t.  Thomhia  doea  not  appear  to  haye  been 
cited  bj  name  in  Johnson  ▼.  Johnson. 
(e)  Suffd,  V.  f  P.  App.  7 ;  I  e.  the  11th  and  some  other  editions. 
CO  lb.  8.  (^)  1  Exch.  860. 
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1861.  Hopkins  t.  Orazebrook  (a)  was  acted  upon.  In  the  last 
Sues  case  on  the  subject, — Founsett  v.  Fuller  (i),— the  cases 
Wild.  ^^  Hopkins  y.  Grazebrook,  and  Robinson  y.  Harmon  (c), 
were  expressly  recognised  as  binding  authorities ;  but  the 
Court  of  Common  Pleas  considered  the  general  rule 
applicable  under  such  circumstances  as  leayes  it  yery 
difficult  to  say  to  what  cases^  if  any,  the  exception  sup- 
posed to  be  established  by  Hopkins  y.  Grazebrook  still 
applies.  In  the  present  case,  howeyer,  it  is  enough  to 
say  that,  giying  the  two  cases  of  Hopkins  y.  Grazebrook 
and  Robinson  y.  Harman  their  fullest  effect,  the  ex- 
ception established  by  them  is  one  within  which  the 
present  case  does  not  fall. 

Hopkins  y.  Grazebrook  was  moyed  in  Michaelmas 
Term,  1826.  The  facts  were  that  Hill  Sf  Co.  had 
agreed  to  sell  real  estate  to  one  Harewood,  and  Hare-- 
wood  had  agreed  to  sell  it  to  the  defendant,  who  again 
agreed  to  sell  it  to  the  plaintiff.  In  consequence  of 
disputes  between  Hill  and  Harewood  the  defendant  could 
not  complete  his  title.  It  was  admitted  that  the  defend- 
ant had  acted  bona  fide;  but  according  to  the  yiews  as 
to  the  law  relating  to  public  policy  which  Lord  Tenter-- 
den  then  entertained  (which  were  not  finally  shewn  to 
be  erroneous  till  lifter  his  death,  in  Hibblewhite  y. 
M>Morine  {d)),  the  defendant  had  acted  improperly 
and  in  yiolation  of  law.  It  was  only  in  the  preced- 
ing Sittings  after  Easter  Term  of  the  same  year,  that 
in  Bryan  y.  Lewis  {e)  Lord  Tenterden  expressed,  in  the 
strongest  terms,  an  opinion  which  he  declared  he  should 
always  entertain  till  told  by  the  House  of  Lords  he  was 

(a)  6  5.  #  C.  31.  (b)  17  C.  B,  660. 

{e)  I  Exck.  860.  (rf)  5  JIT.  #  W,  462. 

(«)  Ry.  #  Af.  386. 
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wrongs  that  any  speculative  contract  to  sell  things  not  in        1861. 
possession  was  illegal  and  void,  as  against  the  policy  of  the        sikm 
law.    It  is  upon  this  ground  it  seems  to  me  that  in  Hop^       wI'ld. 
Uns  V.  Grazebrook  (a),  p.  83,  he  makes  the  case  an  excep- 
tion, because  the  defendant  had  entered  into  a  contract 
to  sell  "without  the  power  to  confer  even  the  shadow  of 
atitle.'*  Bayky  J.,  as  reported,  p.  84,  says,  "  The  case  of 
Flureau  v.  ThamkUl  (b)  is  very  different  from  this,  for  here 
the  vendor  had  nothing  but  an  equitable  title.^'     If  this 
was  the  ground  for  the  decision  it  is  clearly  untenable, 
and  is  inconsistent  with  the  last  dedsion  in  Poutiseit  v. 
Fuller  (c) ;   but  in   Walker  v.  Moore  (d)  Bayley  J.  says, 
p.  420,  that  in  Hopkins  v.  Grazebrook  the  Court  was  of 
opinion  that  the  defendant  was  "in  fault  by  represent- 
ing himself  as  the  owner  of  the  property  "  when  he  waa 
not  so.    LUtledak  J.,  who  had  been  one  of  the  Judges  in 
Sopkim  V*  Grazebrook,  but  whose  reasons  are  not  there 
reported,  says,  in  Walker  v.  Moore,  p,  422,  "it  seems  to 
me  to  be  contrary  to  the  policy  of  the  law,  that  a  man 
should  offer  an  estate  for  sale  before  he  has  obtained 
possession  and  a  conveyance."   Parke  J.,  in  the  judg- 
ment already  quoted,  tacitly  assumes  that  this  had  been 
the  ground  of  the  decision  in  Hopkins  v.  Grazebrook,  as 
in  enunciating  the  general  rule   on  which  he  acts  he 
oonfines  it  to  the  case  of  a  vendor  tit  possession. 

In  Rcbinson  v.  Harman  {e)  the  vendor  had,  with  the 
object  of  bringing  about  the  bargain,  expressly  stated 
that,  nnder  his  father's  will,  the  property  was  his  out 
and  out.  In  fact,  it  had  been  devised  to  trustees  to  pay 
the  defendant  a  moiety  of  the  rent  during  his  life  only. 
If  the  defendant  knew  this  he  was  guilty  of  a  fraud ; 

(a)  ^B.^C.  31.  (6)  2  W.  Bl  1078. 

(c)  17  C,  B.  660.  (d)  10  B.  #  a  416. 

(«)  1  i:xch,  850. 
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1861.       if  he  was  ignorant  of  it^  the  transaction  must  have  been 
SiKni       w  recently  after  his  father's  death  that  the  wiH  had  not 
Wild.       7^  heca  acted  upon^  and  he  was  not  in  possession ;  for, 
if  he  had  been  in  possession^  he  conld  not  be  ignorant 
that  he  only  got  half  the  rents.    The  report  leaves  it 
uncertain  how  the  facts  were  as  to  this;  and  the  judg- 
ment merely  being  that  the  case  was  not  distinguishable 
firom  Hopkins  v.   Grazebrook  (a),  leaves  it  uncertain 
whether  the  Court  thought  the  exception  in  question 
was  when  there  was  misconduct^  or  want  of  possession^ 
or  a  want  of  legal  title.     In  Pounseit  v.  Fuller  (6)  the 
Court  of  Common  Pleas  expressly  held  that  the  mere 
want  of  legal  title  does  not  bring  the  case  within  the 
exception  in   Hopkins  v.   Grazebrook,  which    they   all 
seem  to  consider  as  depending  upon  misconduct.     My 
brother  Williams  expresses  doubts^  in  which  I  fiilly 
sympathize^  as  to  the  soundness  of  the  exception  in 
Hopkins  V.  Grazebrook   in    any   point  of  view.      I  do 
not  see  how  the  existence  of  misconduct  can  alter  the 
rule  by  which  the  damages  for  the  breach  of  a  contract 
are  to  be  assessed :  it  may  render  the  contract  voidable 
on  the  ground  of  firaud^  or  give  a  cause  of  action  for 
deceit^  but  surely  it  cannot  alter  the  effect  of  the  contract 
itself.    And  if  it  be  said  that  the  rule  depends  upon  an 
implied  condition  resulting  from  the  general  understand- 
ing of  vendors  and  purchasers  (which  is  the  ground  taken 
by  Parke  J.  in  Moore  v.  Walker  {c),  and    I   think  the 
true  one)^  and  that  the  usage  is  such  that  this  implied 
condition  excludes  such  cases  as  Hopkins  v.  Grazebrook, 
I  think  that  it  will  b^  worthy  of  the   consideration 
of  any  Court  competent  to  review  that  case^  whether  the 
strong  opinion  of  Lord  St.  Leonards,  repeated  in  his 

(tf)  6  A  #  C.  31.  (b)  17  Catn.  B.  600. 

{c)  10  D.  #  C  420. 


XXV.  VICTORIA.  595 

13th  edition  of  Vendors  and  Purchasers,  p.  301^  does  not       I86I. 
shew  that  the  general  understanding  of  conveyancers  has       sikeT^" 
been  misapprehended.  YiiLi>. 

Howeyer,  it  is  enough  for  the  decision  of  the  case 
before  us  that  it  is  not  brought  within  that  excep- 
tion, however  it  is  understood.  The  defendants  here 
were  not  out  of  possession,  nor  were  they  entirely 
without  title.  The  only  ground  for  imputing  mis* 
conduct  in  them  was  that  though  they  knew  that 
their  power  of  making  a  titie  free  from  incumbrances 
was  precarious,  as  depending  on  the  stability  of  the 
lady's  mind,  they  nevertheless  put  up  the  property  for 
sale;  but  the  jury  have  found  that  this  was  done  bonft 
fide  and  done  reasonably,  and  it  is  impossible,  I  think,  to 
say  as  a  matter  of  law  that  there  is  misconduct  in  putting 
property  up  to  sale  without  disclosing  every  material 
&ct,  as  if  it  was  a  case  of  marine  insurance.  And  lastly, 
though  the  defendants  had  not  the  complete  legal  title 
at  the  time  they  put  the  property  up  for  sale,  Pounsett 
V.  FuUer  (a)  is  a  distinct  authority  that  in  the  absence  of 
misconduct  that  does  not  bring  the  case  within  the  ex- 
ception. 

I  am,  therefore,  of  opinion  that  the  rule  must  be 
made  absolute,  and  in  this  judgment  my  brother 
WiciHTBCAN  concurs. 

CocKBtjRN  C.  J.  I  regret  that  I  am  unable  to  concur 
with  my  learned  brothers  in  holding  that  this  rule  should 
be  made  absolute  in  favour  of  the  defendants.  I  cannot 
bring  myself  to  think  that  the  immunity  which  the  law 
allows  to  a  party  contracting  to  seU  real  estate  in  the 
event  of  his  being  imable  to  make  out  a  title,  from  all 
liability  on  the  breach  of  his  contract  beyond  the  ex- 
(a)  17  Com.  B.  (560. 
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1861.       penses  incurred  in  investigating  tbe  title^  can  properly  be 

"^^^       extended  to  a  case  Kke  the  present 

^^^^  That  immunity  is  in  itself  an  anomaly.    .It  probably 

had  its  origin  in  the  difficulty  in  which^  in  the  com- 
plicated and  highly  artificial  state  of  our  law  relating  to 
real  property^  an  owner  of  real  estate  having  contracted 
to  sell  is  too  frequently  placed  from  not  being  able  to 
make  out  a  title  such  as  a  purchaser  would  be  bound  or 
willing  to  take.  The  hardship  which  would  be  imposed 
on  a  bon&  fide  vendor  if,  upon  some  legal  flaw  appearing 
in  his  title,  he  were  held  liable  in  all  the  consequences 
which  would  attadi  upon  a  breach  of  contract  relating 
to  personalty,  and  the  difficulty  which  might  be  thrown 
in  the  way  of  bringing  real  property  into  the  market 
if  the  full  liability  attached  in  such  a  case,  have  pro- 
bably, by  an  understanding  and  usage  among  those 
engaged  in  the  transfer  of  estates,  led  to  this  exception 
to  the  general  law.  But  I  can  see  no  reason,  in  the 
absence  of  authority,  for  extending  the  exception  to 
parties  who,  knowing  that  they  have  not  any  present 
estate  to  convey,  take  upon  themselves  to  sell,  in  the 
speculative  belief  that  they  will  be  able  to  procure  an 
interest  and  title  before  they  are  called  upon  to  execute 
the  conveyance.  There  is  an  obvious  difference  between 
an  owner  who  knows  that  he  alone  is  entitled  to  an 
estate  and  has  a  right  to  sell  it,  although  he  may  fail  to 
make  out  a  sufficient  title,  and  a  person  who,  not  having 
the  estate,  takes  upon  him  to  sell  on  the  expectation 
of  acquiring  the  estate  in  time  and  making  out  a  title. 
The  cases  of  Hopkins  v.  Grazebrook  (a)  and  Robinson  v. 
Herman  {b)  are  direct  authorities  for  saying  that  a  per- 
son disposing  of  real  estate  to  which  he  has  no  present 

(a)  6  A  ^  C.  31.  (6)  1  Exck.  850. 
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right,  although  under  a  bonft  fide  belief  that  the  right        1861. 
will  be  acquired  in  time  to  fulfil  the  contract,  will  be        si» 
liable  to  the  full  extent.    These  cases  appear  to  me  to       -wl'i^. 
be  directly  in  point.    Their  authority  does  not  appear  to 
hare  been  shaken  by  the  decision  of  the  Court  of  Com- 
mon Pleas  in  Pounsett  v.  Fuller  (a).     For-  although  in 
that  case  the  defendant,  who  was  held  not  to  be  liable  in 
the  iull  extent  of  damages,  had  been  unable  to  fulfil  his 
contract  in  consequence  of  not  having  the  legal  estate, 
he  was  in  possession  and  had  an  equitable  interest,  and 
believed  himself  under  the  circumstances  to  be  in  a  con- 
dition to  convey  according  to  his  agreement 

But  the  present  defendants  knew  themselves  to  have 
neither  the  legal  nor  the  equitable  estate  in  the  land 
which  they  contracted  to  sell  to  the  plaintiff^.  They 
were  trustees  under  a  devise  which  was  inoperative,  in 
consequence  of  the  land  of  which  the  devisor  had  taken 
upon  himself  to  dispose  being  vested  in  trustees  under  a 
settlement.  They  knew  that,  without  the  consent  of  the 
cestui  que  trust  (the  testator's  widow)  and  her  trustees 
to  abandon  the  settlement,  and  their  concurrence  in  the 
sale,  they  the  defendants  had  no  right  or  power  to  con- 
vey the  land ;  and  though  it  is  true  they  had  obtained 
the  assent  of  the  cestui  que  trust,  and  had  every  reason 
to  believe  that  that  assent  would  not  be  revoked,  and  that 
the  trustees  under  the  settlement  would  concur  in  the 
sale,  they  equally  knew  that  none  of  those  parties  were 
under  any  obligation,  legal  or  equitable,  to  join  in  the 
conveyance,  while  without  them  no  title  could  possibly 
be  made.  They  were,  therefore,  contracting  to  sell  at  a 
time  when  they  knew  they  had  no  power  to  sell,  and  no 
more  than  the  expectation  of  making  out  a  title.    The 

(a)  17  a  B.  660. 
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case  appears  to  me  not  within  the  nle  as  settled  in  Flu- 
reau  v.  ThornkUl  {a\  but  within  the  exception  engraflted 
on  that  rule  as  established  by  the  cases  of  Hophins  v. 
Grazebrook  (6)  and  Bobimon  y.  Harmon  {c),  to  which  I 
have  before  referred. 

In  my  opinion^  therefore,  the  plaintiff  is  entitled  to 
the  damages  assessed  by  the  jury  in  respect  of  the  loss 
he  has  sustained  by  the  non-completion  of  the  sale. 

Bule  absolute. 


(a)  2  iV,  Bl.  1078. 


(c)  1  Exch,  850. 


(b)  ^B,^a  31. 
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The  Irish  Peat  Company  against  Phillips. 

The  declaration  stated  that  the  defendant  was  the  holder  of  fifty 
shares  in  the  plaintiffs'  Company,  and  indebted  in  respect  of  seven  calls, 
whereby  an  action  had  accrued  to  the  plaintiffii  against  him  under  and 
byyirtneof  their  deed  of  settlement  Fleas.  1.  Never  indebted.  2.  That 
the  defendant  was  not  the  holder  of  the  shares.  3.  That  the  deed  was 
not  his  deed.  Replication  to  the  third  plea»*  setting  out  the  charter  of 
incoiporation,  whereby  Her  Mig'esty  willed  that  the  capital  should  be 
120»(X)0;.  divided  into  6000  shares :  that  all  the  proprietors  of  the  stock 
of  the  corporation  should  execute  a  deed  of  settlement  whereby  the 
capital  should  be  divided  into  those  shares,  to  be  numbered  in  regular 
succession,  beginning  with  1,  and  whereby  they  should  enter  into 
covenants  for  pavment  of  the  sums  subscribed  1^  them  when  called 
for :  that  such  a  deed  was  executed  (various  clauses  were  set  forth),  and 
that  the  defendant  was  a  shareholder  and  had  paid  certain  calls. 
Before  the  charter  was  eranted  the  brokers  to  the  Company  put  down 
the  name  of  the  defendant,  without  his  authority,  as  an  applicant  for 
shares,  and  the  promoters  allotted  to  him  fifty  shares,  and  sent 
an  allotment  letter  informinff  him  thereof  and  reauiring  a  deposit 
of  1/.  per  share,  adding,  "  and  on  your  execution  of  the  deed  prepared 
in  conformi^  with  the  provisions  of  the  Royal  charter,  you  wUl  be 
entitled  to  fifty  share  certificates  of  the  Company."  The  defendant 
paid  the  deposit  of  \l.  a  share.  The  charter  was  afterwards  granted, 
and  the  deed  prepared  and  executed  by  many  shareholders,  but  not  by 
the  defendant  In  the  deed  were  the  followinff  clauses,  which  were 
substantially  the  same  as  those  contained  in  The  Companies  daoses 
Consolidation  Act^  1845,  8  &  9  Vict.  c.  16. :— 3.  The  shares  shall  be 
numbered  in  regular  succession,  beginning  with  1 ;  and  every  share 
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shflll  be  diflting^hed  by  its  separate  number. — 5.  Every  person  who  1861. 

shall  haye  sub^ibed  the  preecribed  sum  to  the  capital,  or  shall  otherwise    ' 

haye  become  entitled  to  a  share  of  the  same,  and  whose  name  shall  have  «  jj^u^  Pkat 
been  entered  on  the  re^ster  of  shareholders,  shall  be  deemed  a  share-        Companv 
holder.— 6.  The  corporation  shall  keep  a  book  to  be  called  '*  The  Register  *^  ^ 

of  Shareholders,"  in  which  shall  be  entered  the  names  of  the^  persons 
entitled  to  shares,  together  with  the  number  of  shares  to  whick  such 
persons  are  entitled,  (Ostinguishing  each  share  by  its  number,  and  the 
amoant  of  instalments  paid  on  such  share. — 8.  A  certificate  of  ownership, 
under  the  corporation  seal,  shall  be  delivered  to  each  shareholder;  and 
such  certificate  shall  specif  the  share  in  the  undertaking  to  which 
such-  shareholder  is  entitleo.— ^.  In  an  action  for  calls,  it  shall  be 
sufficient  to  declare  that  the  defendant  is  owner  of  one  share  or  more 
"(stating  the  number  of  shares),"  and  is  indebted  in  respect  of  one  call 
or  more,  whereby  an  action  hath  accrued  to  the  corporation  by  virtue  of 
the  deed. — 66.  On  the  trial  it  shall  be  sufficient  to  prove  that  the  de- 
fendant, at  the  time  of  the  call,  was  a  holder  of  one  share  or  more. — ^It 
was  represented  by  the  prospectus  issued  shortly  before  the  date  of 
the  charter,  and  by  the  letter  of  allotment,  that  no  more  than  three  calls 
should  be  made  until  the  Company's  works  should  be  in  o^ration.  The 
defendant  had  paid  four  calls,  but  refused  to  pay  the  calls  m  question. 

1.  Held  by  tnis  Court,  and  affumed  by  the  Exchequer  Chamber,  that 
shares  were  not  created  so  as  to  make  the  alleged  owner  liable  to 
calls. 

2.  Held,  by  the  Exchequer  Chamber,  that  the  defendant  was  not  a 
shareholder,  as  he  had  not  executed  the  deed  of  settlement 

3.  Sembie^  that  after  acceptance  of  the  shares  and  payment  of  the 
calls,  emedally  the  call  made  after  those  specified  in  the  prospectus  and 
letter  of  allotment^  and  the  correspondence  in  which  he  wa^  treated  as 
a  holder  of  shares,  and  as  he  Imew  of  t^e  existence  of  the  charter  and 
the  deed,  the  defendant  could  not  say,  as  against  the  other  shareholders 
and  the  Company,  that  he  was  not  a  sluureholder  by  reason  of  the 
stipulations  in  the  prospectus  and  letter  of  aQotment  not  having  been 
earned  out 


T^HIS  waa  an  action  to  recover  692/.  Qs.  Hi,  alleged 
to  be  due  from  the  defendant  to  the  plaintiffs  for 
calls  upon  shares  in  the  plaintiffs'  Company  of  which  the 
defendant  was  alleged  to  be  the  holder^  and  for  interest 
npon  the  calls  in  arrear.  By  consent  a  case  was  stated 
for  the  opinion  of  the  Court ;  the  pleadings  were  to  form 
part  of  the  case. 

The  declaration  stated  that  the  defendant  was  the 
holder  of  fifty  shares  in  The  Irish  Peat  Company,  and 
was  indebted  to  the- corporation  in  600/.,  in  respect  of 
seyen  calls  upon  each  of  the  said  fifty  shares,  whereby  an 
action  had  accrued  to  the  plaintiffs  against  the  defendant 
under  and  by  virtue  of  the  deed  of  settlement  of  the 
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1861.       I^f^  P^^^  Company  J  dated  &c.    There  were  also  counts 
Ieibh  Peat  ^^^  interest,  and  on  account  stated. 
Company         pj^^  (among  others):  1.  To  the  whole  declaration, 
Phillips.     Never  indebted.    2.  To  the  first  count,  that  the  defend- 
ant was  not  at  the  times  of  the  making  of  the  calls  the 
holder  of  the  shares.     3.  To  the  first  count,  that  the 
deed  of  settlement  was  not  his  deed. 

Replication  to  the  third  plea.  That  the  plainti£b  were 
a  corporation  incorporated  by  Her  Majesty^s  Boyal 
charter  of  incorporation  under  the  great  seal  of  the 
United  Kingdom,  bearing  date  the  12th  April,  1851  \ 
and  by  the  said  Eoyal  charter  Her  Majesty  (among 
other  things)  willed  that  the  capital  or  joint-stock 
of  the  corporation  to  be  used  and  applied  in  estab- 
lishing and  carrying  on  the  imdertaking,  and  for  the 
purposes  therein  mentioned,  should  consist  of  the  sum 
of  120,000/.,  divided  into  6,000  shares  of  20/.  each;  and 
Her  Majesty  thereby  further  directed  that  J.  M.,  fV*  D, 
O,,  and  J.  JV,,  and  all  other  the  proprietors  for  the  time 
being  of  the  stock  of  the  said  corporation,  should,  within 
six  calendar  months  of  the  date  of  the  said  charter,  enter 
into  and  execute  a  proper  deed  of  copartnership  and 
settlement,  whereby  the  capital  of  flie  Company  should 
be  divided  into  the  aforesaid  number  of  shares,  to  be 
numbered  in  regular  succession,  beginning  with  1,  and 
whereby  all  the  proprietors  for  the  time  being  of  the 
stock  of  the  corporation  should  enter  into  proper  cove- 
nants for  the  payment  of  the  sums  subscribed  for  by 
them  respectively,  and  which  should  then  remain  un- 
paid, as  and  when  the  same  should  be  called  for  by  the 
Board  of  Directors  having  the  management  of  the  affaira 
of  the  corporation,  and  whereby  provision  should  be 
made  for  the  registration  of  the  names  of  all  the  proprie- 
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tors  of  the  corporation  firom  time  to  time  in  proper 
books  to  be  provided  for  that  purpose,  &c.     And  Her ' 
Majesty  did  thereby  farther  declare  that  the  several  re- 
gnktions  to  be  contained  in  the  said  deed  should  be 
taken  to  be  the  existing  regulations  of  the  corpora- 
tion excepting  so  far  as  the  same  might  be  varied  ,or 
altered,  or  might  be  repugnant  to  the  provisions  of  the  said 
Boyal  charter,  or  to  the  laws  and  statutes  of  Her  realm. 
Averment  (among  others),  that  the  proprietors  at  the 
time  being  of  the  stock  of  the  corporation  did,  within 
the  time  limited,  enter  into  and  execute  a  proper  deed 
of  settlement  in   accordance  with  and  as  directed  by 
tie  Royal  charter.      [The  replication  then   set  forth 
the  5th,  6th,  63rd,  64th,  and  65th  clauses  or  regulations 
contained  in  the  deed.]     Averment,  that  at  the  time  of 
the  said  calls  being  made  and  becoming  payable,  and  of 
the  commencement  of  this  suit,  the  defendant  was  a 
shareholder  of  the  corporation  within  the  meaning  of 
the  first-mentioned  clause  or  regulation,  and  had  paid 
certain  other  instalments  of,  and  calls  upon,  the  said 
shares. 
Issue  thereon. 

The  Irish  Peat  Company  are  a  corporation  incorpo- 
rated by  Eoyal  charter,  dated  the  12th  April,  1851,  for 
the  manufacture  and  sale  of  the  chemical  products  de* 
rived  from  the  manu&cture  of  peat.  The  charter,  which 
ather  party  was  to  be  at  liberty  to  refer  to,  as  if  it 
formed  part  of  the  case,  contained,  among  others,  a 
clause  incorporating  the  Company;  a  clause  directing 
that  the  Board  of  Directors,  to  be  constituted  as  provided 
by  the  deed  thereinafter  directed  to  be  executed,  should 
have  power  and  authority,  among  other  things,  "to  do 
aU  acts  which  they  shall  considef  necessary  for  the  well 
ordering  of  the  affairs  of  the  corporation,  and  to  execute 
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1861.       all  the  powers^  in  relation  to  the  said  corporation^  as  if 
I&I8H  Peat    ^^^  same  were  done  with  the  assent  of  the  whole  body, 
^iP^y      so  far  Bs  the  same  be  done  in  conformity  to  the  pro- 
PaiLups.     visions  of  these  presents  and  of  the  deed  hereinafter 
mentioned,  or  any  supplemental  deed.''  Also  the  follow- 
ing clauses  or  provisions : — 

''And  we  will  that  the  capital  or  joint  stock  of  the  cor- 
poration to  be  used  and  applied  in  establishing  and  car- 
rying on  the  undertaking,  and  for  the  purposes  afore- 
said, shall  consist  of  the  sum  of  120,000/.  sterling, 
divided  into  6,000  shares  of  20/.  each,  and  of  such  fiir- 
ther  sum  not  ejLceeding  in  the  whole,  with  the  said  sum 
of  120,000/.,  the  sum  of  300,000/.,  as  may  be  determined 
on  by  the  shareholders  of  the  said  corporation  at  any 
special  general  meeting  to  be  convened  for  the  said  pur- 
pose under  the  authority  for  that  purpose  to  be  con- 
tained in  the  deed. 

"  And  we  do  hereby  further  direct  that  the  sum  of 
60,000/.  at  the  least  of  the  original  capital  or  stock  of 
the  said  corporation  shall  be  subscribed  for  within  six 
calendar  months  from  the  date  of  these  presents,  and 
that  12,000/.  of  such  sum  of  60,000/.  at  the  least  shall 
be  paid  up  within  such  period ;  and  that  such  subscrip- 
tion and  payment  of  capital  shall  be  in  addition  to  any 
part  of  the  capital  which  may  be  taken  in  payment  for 
the  purchase  of  the  said  patent  right,  according  to  the 
provisions  of  the  deed  to  be  executed  as  after  men- 
tioned. 

''And  we  do  hereby  direct  that  the  said  J.  M., 
W.  D.  O,  and  «/*.  fF.,  and  all  other  the  propiietora 
for  the  time  being  of  the  stock  of  the  said  corpora- 
tion shall,  within  six  calendar  months  from  the  date 
of  these  presents,  enter  into  and  execute  a  proper  deed 
of  copartnership  and  settlement,  whereby  the  capital 
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of  the  said  Company  shall  be  divided  into  the  aforesaid        18C1. 
number  of  shares^  to  be  numbered  in  r^ular  succession,    Ibmh  Peat 
beginning  with  1,  upwards^  and  whereby  all  the  pro-     Coinpany 
prietors  for  the  time  being  of  the  stock  of  the  said     Phim^w. 
corporation  shall  enter  into  proper  covenants  for  the 
payment  of  the  sums  subscribed  for  by  them  respectively, 
and  which  shall  then  remain  unpaid,  as  and  when  the 
same  shall  be  called  for  by  the  Board  of  Directors  having 
the  management  of  the  affairs  of  the  said  corporation, 
and  whereby  provisions  shall  be  made  for  the  registration 
of  the  names  of  all  the  proprietors  of  the  corporation 
from  time  to  time  in  proper  books  to  be  provided  for 
that  purpose,  and  for  the  management  of  the  affairs  of 
the  said  corporation  by  a  Board  of  Directors  to  be  named 
first  in  the  said  deed,  and  thereafter  to  be  elected  by  the 
shareholders  in  general  meeting  assembled  as  therein  to 
be  provided,  and  wherein  shall  be  also  inserted  all  such 
other  clauses  and  provisions  as  may  be  usual  and  ex- 
pedient in  the  like  cases. 

"And  we  do  hereby  further  declare  that  the  several 
regulations  to  be  contained  in  the  said  deed  or  in  any 
supplemental  deed  to  be  made  and  executed  as  in  the 
said  deed  hereby  directed  to  be  entered  into  shall  be 
provided,  shall  be  taken  to  be  the  existing  regulations 
of  the  said  corporation,  excepting  so  far  as  the  same 
may  be  altered  or  varied,  or  may  be  repugnant  to  the 
provisions  of  this  our  Boyal  duirter,  or  the  laws  and 
statutes  of  our  realm. 

''And  further  we  hereby  will  and  declare  that  in  case 
the  said  corporation  shall  &il  to  enter  into  and  execute 
such  deed  of  settlement  as  aforesaid,  and  to  deposit  a 
copy  thereof  within  the  period  before  limited  in  that 
behalf,  or  in  case  such  parts  of  the  capital  as  is  herein- 
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1861.        before  provided  for  shall  not  be  subscribed  for  and  paid 


laiau  Peat  up  respectively  as  is  bereinbefbre  provided ;  or  in  case 
™^^  the  said  corporation  shall  not  comply  with  all  other  the 
""^^''  directions  and  conditions  in  these  our  letters  patent 
contained;  or  in  case  the  President  of  the  said  Board  of 
Trade  shall  at  any  time  report  to  us  that  the  said  cor- 
poration has  departed  from  or  is  not  fulfilling  the  pur- 
poses for  which  the  same  has  been  incorporated,  it  shall 
be  lawful  for  us,  our  heirs  and  successors,  by  any  writing 
under  the  great  seal  or  under  the  sign  manual  of  us,  our 
heirs  and  successors,  to  revoke  and  make  void  this  our 
Royal  charter,  and  every  clause,  matter  and  thing  therein 
contained,  either  absolutely  or  under  such  terms  and 
conditions  as  we  or  they  shall  think  fit/' 

The  deed  of  copartnership  and  settlement  regulating 
the  Company  (which  either  party  was  to  be  at  liberty 
to  refer  to  as  if  it  formed  part  of  the  case)  bore  date 
the  8th  July  1851,  and  contained  (among  others;  the 
following  articles  or  clauses. 

'^  1.  That  the  capital  or  joint  stock  of  the  corporation 
shall  consist  of  the  sum  of  1 20,000/.  sterling,  divided  into 
6000  shares  of  20/.  each,  and  of  such  further  sum  not 
exceeding  in  the  whole,  with  the  said  sum  of  120,000/., 
the  sum  of  300,000/.,  as  may  be  determined  on  by  the 
shareholders  as  after  mentioned. 

"  3.  That  the  shares  shall  be  numbered  in  regular  suc- 
cession, beginning  with  1 ;  and  every  share  shall  be 
distinguished  by  its  separate  number;  and  all  shares  in 
the  capital  stock  of  the  corporation  shall,  in  equity,  as 
between  the  shareholders  and  their  real  and  personal 
representatives,  be  considered  as  personal  estate,  and  be 
transmissible  as  such. 

"  5.  That  every  person  who  shall  have  subscribed  the 
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prescribed  8um  or  upwards  to  the  capital  of  the  corpora-        1861. 
tion,  or  shall  otherwise  have  become  entitled  to  a  share    iruh  Peat 
of  the  same^  and  whose  name  shall  have  been  entered        on^pa^y 
on  the  register  of  shareholders^  shall  be  deemed  a  share-      P^i-ww- 
holder  of  the  corporation. 

''6.  That  the  corporation  shall  keep  a  book  to  be 
called  'The  Begister  of  Shareholders/  in  which  shall 
be  distinctly  entered,  firom  time  to  time,  the  names  of 
the  several  corporations,  and  the  names  and  addresses, 
titles,  professions,  trades  or  businesses  of  the  several  per- 
sons entitled  to  shares  in  the  corporation,  together  with 
the  number  of  shares  to  which  such  corporation,  or  such 
persons,  shall  be  respectively  entitled,  distinguishing 
each  share  by  its  number,  and  the  amount  of  instal- 
ments paid  on  such  shares,  and  the  surnames  or  cor- 
porate names  of  the  said  shareholders  shall  be  placed  in 
alphabetical  order  in  an  index  to  such  book,  and  such 
book  shall  be  authenticated  by  the  common  seal  of  the 
corporation  being  affixed  thereto,  and  such  authentica- 
tion shall  take  place  at  the  first  annual  general  meeting, 
or  at  the  next  subsequent  meeting  of  the  corporation, 
and  so  firom  time  to  time  at  every  annual  general  or  next 
snbaequent  meeting ;  but  in  case  at  any  time  it  shall  hap- 
pen that  any  authentication  shall  be  required  of  such  book 
in  snch  urgency  as  to  time  as  to  make  it  inconvenient 
or  injurious  to  the  interests  of  the  corporation  to  wait 
for  the  same  being  made  at  such  annual  general  meet- 
ing, then  it  shall  be  lawful  for  the  board  to  affix  such 
seal,  and  to  make  such  authentication  of  their  own 
authority  at  any  meeting  of  the  board  whereat  not  less 
than  five  members  shall  be  present,  and  such  authenti- 
cation shall  be  valid  and  e£Pectual  to  all  intents  and 
purposes ;  but  such  book  shall  be  produced  for  authen- 
2  s  2 
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1861.       tication,  and  be  authenticated,  at  the  next  annnal  general 
Iribh  Pbat   ^^  ^^^^  subsequent  meeting  of  the  corporation  in  the 
Company     ^^^  ^^^  ^  jf  ^^^li  authentication  by  the  council  had 
Philups.    not  taken  place,  and  the  reasons  for  such  special  au- 
thentication shall  be  then  stated  or  reported  to  such 
meeting. 

*'  8.  That  a  certificate  of  ownership  (which  may  be  in 
the  form  set  forth  in  the  Schedule  A.  to  these  presents), 
under  the  corporation  seal,  shall  be  delivered  gratis  to 
each  shareholder,  upon  application  for  the  same  at  the 
office  of  the  secretary;  and  such  certificate  shall  specify 
the  share  in  the  undertaking  to  which  such  shareholder 
is  entitled ;  and,  if  such  certificate  shall  be  proved  to  be 
lost  or  destroyed,  the  council  may  grant  a  new  one^  or, 
if  it  shall  be  worn  out  or  damaged,  the  board  may  order 
it  to  be  cancelled,  and  grant  a  new  one,  and  for  each 
such  substituted  certificate  the  corporation  may  demand 
any  sum  not  exceeding  2s. ;  and  every  such  substitated 
certificate  shall  be  entered  by  the  secretary  in  the  share- 
holders' register,  and  such  certificate  shall  be  primi 
facie  evidence  of  the  title  of  the  shareholder,  his  exe- 
cutors, administrators,  successors  or  assigns,  to  the  share 
therein  specified :  nevertheless  the  want  of  such  certifi- 
cate shall  not  prevent  the  holder  of  any  share  firom 
disposing  thereof. 

'^  9.  That  it  shall  be  lawful  for  every  shareholder  and 
every  person  claiming  in  his  or  her  right  in  any  way 
howsoever  (with  the  consent  of  the  board  as  hereinafter 
provided  by  clause  16  of  these  presents),  until  the  sum 
of  5/.  shall  be  paid  thereon,  and  after  the  sum  of  5/. 
shall  be  paid  thereon,  then  at  his  or  her  absolute  dis- 
cretion, to  sell  and  transfer  by  deed  duly  stamped,  in 
which  the  consideration  shall  be  truly  stated,  and  which 
deed  of  transfer  may  be  in  the  form  in  Schedule  B.  to 
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these  presents  annexed  (or  such  other  form  as  the  board        1861. 
shall  prescribe,  or  as  the  board  shall  think  fit  in  any    i^^h  Peat 
particQlar  case  to  permit),  any  shares  to  which  he  or      Company 
ihey  shall  be  entitled,  or  any  of  them,  to  any  person     Phiiup«- 
or  persons,  subject  nevertheless  to  the  conditions  or 
restrictions  herein  contained,  and  the  same  when  duly 
executed  shall  be  delivered  to  the  secretary  or  other 
proper  officer  of  the  corporation,  and  be  kept  by  him ; 
and  he  shall  enter  a  memorial  thereof  in  a  book  to  be 
kept  at  the  offices  of  the  corporation  aforesaid,  and  to 
be  called  '  The  Register  of  Transfers/  and  shall  endorse 
sach  entry  on  the  deed  of  transfer,  and  shall  on  demand 
deliver  a  certificate  of  such  transfer  to  the  purchaser  in 
tiie  form  in  the  Schedule  C.  to  these  presents  annexed, 
or  to  the  like  efiect ;  and  for  every  such  entry,  together 
with  such  endorsement  and  certificate,  the  corporation 
shall  be  entitled  to  a  sum  not  exceeding  2s,,  and  such 
deed  so  endorsed  shaU  be  sufficient  evidence  of  the  con- 
sent of  the  l)oard,  and  until  such  transfer  has  been  so 
delivered  to  the  secretary  as  aforesaid  the  vendor  of  the 
share  shall  continue  liable  to  the  corporation  for  any 
calls  that  may  be  made  upon  such  share,  and  the  pur- 
chaser of  the  share  shall  not  be  entitled  to  receive  any 
part  of  the  profits  of  the  institution,  or  to  vote  in  respect 
of  such  share.    But  no  shareholder  shall  be  entitied  to 
transfer  any  share,  after  any  call  shall  have  been  made 
in  respect  thereof,  until  he  shall  have  paid  such  call  and 
all  other  calls  for  the  time  being  due  on  every  share 
hdd  by  him.    And  it  is  hereby  declared  that  every 
porchaaer  or  transferee  of  shares  shall,  in  respect  of  the 
shares  purchased  by  or  transferred  to  him,  and  at  his 
own  expense,  when  required  by  the  said  board,  execute 
this  deed,  or  enter  into  a  deed  of  covenant  with  the 
corporation  to  observe,  fidfil  and  perform  all  the  clauses, 
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conditions  and  stipulations  herein  contained  as  by  the 
said  board  shall  be  required;  and  until  he  shall  do  so, 
his  rights  and  privileges  of  voting  and  receiving  dividends 
shall  remain  in  suspense :  but  from  the  time  of  his  name 
being  entered  on  the  register  of  shareholders  or  register 
of  transfers,  he  shall  be  liable  to  all  calls  thereafter  in 
respect  of  his  share  or  shares,  and  to  all  dutiea  and 
obligations  in  respect  thereof  (a). 

21.  [Directions  as  to  convening  extraordinary  meet- 
ings and  special  general  meetings  of  shareholders.]] 

28.  [Directions  as  to  the  notice  to  be  given  of  meet- 
ings whether  annual  general,  special  general,  or  extraor- 
dinary.] * 

''  68.  That  it  shall  be  lawful  for  the  board  from  time 
to  time  to  make  such  calls  upon  the  shareholders,  in 
respect  of  the  amount  of  capital  subscribed  or  owin^  by 
them,  as  they  shall  think  fit.  Provided  that,  as  r^ards 
the  first  call,  ten  days'  notice  at  least  be  given,  and,  as 
regards  all  other  calls,  twenty-one  days'  notice  at  the 
least  be  given  of  each  caU,  and  that  the  first  call  sliall 
not  exceed  the  amount  of  5/.  on  every  share,  and  that 
each  subsequent  call  shall  not  exceed  the  amount  of  S/. 
on  every  share,  and  that  successive  calls  be  not  made  at 
less  than  an  interval  of  two  calendar  months. 

''64.  That  the  several  persons  who  now  have  or 
hold,  or  shall  at  any  time,  or  from  time  to  time,  have  or 
hold,  any  share  or  shares  in  the  said  corporation,  shall 
pay  the  sum  or  sums  of  money  by  them  respectively 
subscribed,  or  such  part  or  parts  thereof  as  shall  re- 
spectively from  time  to  time  be  called  for  pursuant  to  or 
by  virtue  of  the  powers  and  directions  of  these  presents, 
at  such  times  and  places,  and  to  such  persons  and  in 

(a)  This  article,  and  the  Schedules  B.  and  C.  therein  referred  to,  were 
not  set  out  in  the  ca^Ci  but  were  referred  to  in  the  argument. 
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such  manner^  as  shall  be  ordered  and  directed  bj  the        1861. 


board  for  the  time  being ;  and  in  case  any  shareholder    Iruh  Pxat 
or  shareholders  shall  neglect  or  refdse  so  to  do^  it  shall         ™P^7 
be  lawful  for  the  said  corporation  to  sue  for  and  recover     "'"•'"• 
the  same  (together  with  interest  at  the  rate  of  5/.  per 
cent,  per  annum),  from  such  appointed  time  for  payment 
and  till  payment  from  such  shareholder  or  shareholders 
lespectively^  and  his,  her,  or  their  heirs,  executors  or 
administrators;  and  in  those  cases  where  two  or  more 
shareholders  shall  be  jointly  possessed  of  any  one  or 
more  share  or  shares  in  the  said  corporation,  then  from 
all,  any  or  either  of  such  shareholders,  his,  her,  or  their 
heirs,  executors,  or  administrators. 

"  65.  That  in  any  action  or  suit  to  be  brought  by  the 
corporation  against  any  shareholder,  to  recover  any 
money  due  from  any  call,  it  shall  not  be  necessary  to 
set  forth  the  special  matter;  but  it  shall  be  sufficient 
for  the  corporation  to  declare  that  the  defendant  is  the 
owner  of  one  share  or  more  in  the  corporation  (stating 
the  number  of  shares),  and  is  indebted  to  the  cor- 
poration in  the  sum  of  money  to  which  the  calls  and 
arrears  shall  amount,  in  respect  of  one  call  or  more, 
upon  one  share  or  more  (stating  the  number  and  amount 
of  each  such  calls),  whereby  an  action  hath  accrued  to 
the  corporation,  by  virtue  of  these  presents. 

"  66.  That,  on  the  trial  or  hearing  of  such  action  or 
suit,  it  shall  be  sufficient  to  prove  that  the  defendant,  at 
the  time  of  making  such  call,  was  a  holder  of  one  share 
or  more  in  the  undertaking,  and  that  such  call  was  in 
fact  made,  and  such  notice  thereof  given,  as  is  directed 
by  these  presents;  and  it  shall  not  be  necessary  to  prove 
the  appointment  of  the  board  who  made  such  call,  nor 
any  other  matter  whatsoever;  and  thereupon  the  corpo- 
ration shall  be  entitled  to  recover  what  shall  be  due 
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1861.       ^?on  such  call^  with  interest  thereon,  luiless  it  shall 
Irish  Pbat    ^PP^^  either  that  any  such  exceeds  the  hereinbefore 
prescribed  amount,  or  that  due  notice  of  snch  call  was 
not  given,  or  that  the  interval  prescribed  between  the 
successive  calls  had  not  elapsed. 

88.  [Directions  as  to  the  mode  of  giving  notices 
or  sending  letters  to  shareholders,  and  of  convening 
meetings.] 

Schedule  A.,  referred  to  in  Article  8,  is  in  the  follow- 
ing form : — 

"  Number  Form  of  Certificate  of  Share. 

"  Irish  Peat  Company. 

''This  is  to  certify  that  A.  B.,  of  ,  is 

the  holder  of  the  share  Na         of  The  Irish  Peat  Camr 
pany,  subject  to  the  regulations  of  the  said  Company. 

"  Given  under  the  common  seal  of  the  said  Company* 
the        day  of  a.d.  185  ." 

Schedule  B.,  referred  to  in  Article  9,  is  in  the  follow- 
ing form  :— 

"  Form  of  Transfer  of  Shares  or  of  Stock. 

"  I,  A.  B.  of  a  shareholder  of  the 

corporation  called  The  Irish  Peat  Company,  in  con- 
sideration of  the  sum  of  paid  to  me  by  C.  D. 
of  do  hereby  transfer  to  the  said  C.  2>. 
share  (or  shares)  numbered  in  the  said  cor> 
poration  called  The  Irish  Peat  Company,  standing  in 
my  name  in  the  books  of  the  same  corporation^  to  hold 
to  the  said  C.  D.,  his  executors,  administrators  and 
assigns  (or  successors  and  assigns),  subject  to  the  several 
conditions  on  which  I  held  the  same  at  the  time  of  the 
execution  thereof;  and  I  the  said  C.  D,  do  hereby  agree 
to  take  the  said  share,  subject  to  the  same  conditions. 

"  As  witness  our  hands  and  seals,  the        day  of 
185  /' 
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Schedule  C.^  referred  to  in  Article  9,  is  in  the  follow-        1861. 
mgform:—  Irii  h  Pbat 

"  Form  of  Certificate  of  Transfer.  Company 

"  Transfer,  No.         .  PhuIips. 

"  If  A.  B.,  secretary  of  the  corporation  incorporated 
by  Royal  charter,  by  the  name  and  style  of  The  Irish 
Ptat  Company,  hereby  certify  that  a  deed  of  conveyance 
No.         ,  transfer  shares  in  the  said  corporation 

bearing  the  following  numbers,  yis.,  from  to 

indnsiye,  has  been  deposited  and  registered  in  the  books 
of  tbe  corporation,  this  day  of  186  • 

"  Secretary/' 

In  the  month  of  March,  1851,  after  all  the  arrange- 
ments had  been  made  for  the  Royal  Charter  of  Incor* 
poration  being  granted,  and  the  terms  of  the  charter  had 
been  settled,  shortly  before  the  actual  date  of  the  charter, 
the  promoters  of  the  Company  issued  preliminaiy  pros- 
pectuaeSi  and  invited  applications  for  shares. 

One  of  these  prospectuses  came  to  the  hands  of  the 
doGendant  before  he  was  informed  that  his  name  had 
been  placed  on  the  list  hereinafter  mentioned. 

The  prospectuses  so  issued  contained,  among  other 
things,  the  following  statements. 

''Capital,  120,000/.,  in  6000  shares  of  20/.  eadi,  with 
hberfy  to  increase  to  600,000/. 

''  Deposit  on  allotment  of  shares,  25. 

''Call  on  each  share  on  obtaining  the  charter,  two 
pounds;  two  months  afterwards  a  further  call  of  one 
pound,  and  one  pound  more  at  the  end  of  six  months 
from  the  date  of  the  charter.  No  further  call  until  the 
works  are  in  operation,  nor  then  without  the  approval 
of  a  majority  in  value  of  the  shareholders, 

"  In  carrying  out  the  views  of  The  Irish  Peat  Comr 
pony,  it  is  computed  that  a  capital  of  10,000/.  will  be 
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adequate  tb  the  erection  of  an  establishment  provided 
with  all  suitable  apparatus  for  operating  on  100  tons  of 
peat  daily,  or  86,600  tons  per  annum,  and  that  it  will 
also  be  sufficient  to  provide  the  means  of  carrying  on 
the  current  expenses  of  the  manufactory.  The  remain- 
ing portion  of  the  capital  would  therefore  be  expended 
in  the  establishment  of  similar  works  in  different  parts 
of  the  country." 

The  defendant  did  not  himself  make  any  application 
for  shares  in  the  Company ;  but  Messrs.  Hutchinson  8f 
Co.,  who  were  the  brokers  to  the  Company,  without  any 
authority  from  the  defendant,  placed  the  defendant's 
name  on  a  list  with  other  names,  as  a  person  to  whom 
shares  might  be  allotted.  Messrs.  Hutchinson  Sf  Co.  had 
not  at  the  time  any  direction  or  express  authority  to 
place  the  name  of  the  defendant  on  this  list,  or  to  apply 
for  shares  for  him,  but  they  shortly  afterwards  informed 
the  defendant  that  they  had  so  done,  and  he  did  not 
repudiate  or  object  to  what  they  had  done. 

Upon  this  the  Board  of  Directors  allotted  to  the  de- 
fendant 50  shares,  and  communicated  the  fact  to  him  in 
the  following  letter  of  allotment,  which  was  written  on 
the  day  it  bears  date,  and  was  received  by  the  defendant 
on  the  following  day. 

''  9,  Old  Jewry  Chambers,  LondoUf 
"  Thelrish  Peat  Company,  "  March  24th,  1851. 

"  Incorporated  by  Boyal  Charter. 

''  Letter  of  Allotment. 

'^Sir.  With  reference  to  your  application  for  shares 
in  The  Irish  Peat  Company^  I  am  directed  to  acquaint 
you  that  the  board  having  now  obtained  a  Boyal 
charter  incorporating  the  Company,  and  having,  with 
the  sanction  of  the  Board  of  Trade,  purchased  Mr. 
Beec^s  patent  and  all  future  improvements  thereof  for  a 
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sixth  of  tlie  shares  in  the  Company  (to  be  held  by  him        1861. 
as  paid  up)^  they  have  allotted  to  yon  50  shares  in  this    Ibish  Pkat 
Company,  snbject  to  the  payment  of  a  deposit  of  1/.  per         mp«»y 
share,  amonnting  to  50/.,  which  sum  I  hare  to  request     I*"!**""- 
you  will  pay  to  The  Royal  British  Bank,  either  at  the 
Head  Office,  16,  Tokenhouse  Yard,  London,  or  the  West 
End  Branch,  429,  Strand,  fFestminster,  when  this  letter 
must  be  produced,  and  the  above  mentioned  payment 
made,  on  or  before  the  4th  day  of  April,  1851,  or  this 
letter  will  be  void ;  and  also  subject  to  the  following  calls 
for  payment  in  respect  of  each  share,  viz.,  IL  on  1st  May 
next,  1/.  on  1st  July  next,  and  IL  on  1st  September  nesxt, 
but  to  no  further  call  until  the  works  are  in  full  opera- 
tion, nor  then  without  the  approbation  of  the  majority 
in  yalue  of  the  shareholders. 

''  This  letter  must  be  delivered  up  to  the  Bank  on  pay- 
ment of  the  deposit,  but  on  the  production  of  the  bankers' 
receipt  (in  the  form  annexed),  and  on  your  execution  of 
the  deed  prepared  in  conformity  with  the  provisions  of 
the  Boyal  charter,  you  will  be  entitled  to  50  share  cer- 
tificates of  the  Company. 

"lam.  Sir, 

"  Tour  most  obedient  servant, 
"  Thomas  M*Quige,  Secretary. 
"John  E.  PhaUps,  Esq.'' 

Upon  the  4th  April,  1851,  the  defendant  paid  the 

deposit  of  1/.  per  share  upon  the  number  of  shares  so 

allotted  to  him,  amounting  to  &01,  into  The  Royal 

Pri^h  Bank,  and  delivered  up  to  the  Bank  the  said 

i^r  of  allotment     Upon  the  80th  April,  1851,  the 

a^fendant  paid  to  the  Company  the  first  call  of  IL  per 

1^  upon  all  the  said  shares,  being  that  mentioned 

^  the  letter  of  allotment  as  payable  on  the  1st  May, 

1B51.    Upon  the  24th  July,  1851^he  paid  the  second 
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1861.       call  of  IZ.  per  share  upon  all  the  said  shares,  being  that 

Irmh  Pbat    iQcntioned  in  the  letter  of  allotment  as  payable  on  the 

Company      ^^  of  Jufy,  1851,  and  npon  the  5th  Sq^ember,  1851,  he 

Philufi.     puid  i}^Q  third  call  of  1/.  per  share  npon  all  the  said 

shares,  being  that  mentioned  in  the  letter  of  allotment  as 

payable  on  the  Ist  September,  1851. 

On  the  29th  July,  1852,  a  further  call  was  made  of 
2L  per  share,  payable  by  two  instalments  of  IL  each,  the 
first  on  the  1st  September,  1852,  and  the  second  on  the 
1st  Ntmember,  1852.  Due  notice  of  this  call  was  giyen 
to  the  defendant,  and  he  paid  the  first  instalment  of 
the  call,  upon  the  number  of  shares  so  allotted  to  him 
as  aforesaid,  upon  the  4th  September,  1852,  and  the 
second  instalment  upon  the  80th  October,  1852. 

The  defendant  made  these  several  payments  in  the 
beUef  that  the  statements  contained  in  the  said  prospectus 
and  letter  of  allotment,  as  to  the  times  when  calls  beyond 
the  first  4/i  would  be  made,  would  be  acted  upon  by  the 
C!ompany. 

Shortly  after  the  incorporation  of  the  Company,  and 
after  payment  of  the  said  deposit  and  first  call,  the  name 
of  the  defendant  .was  entered  by  the  secretary  of  the 
Company  upon  the  register  of  shareholders  in  the  fol- 
lowing form : — 


BEGISTEB  OF  SHABEHOLDEBS. 

BBGumtxD  Shabbs. 
Residence. 
Stock 


Begister.         Name. 

No.  100.  JohnKPhillipslExchaiige. 

Calls  Paid. 
I  1,  2,  d»  4^  5,  6,  7,  8,  8.         I  Remarks. 


Deecription.!  No.  •£  i   Numbered 

Shares.         from 
Stockbroker     50    |  to 


I  SO,  60.  60,  60,  60,  60 
Seal  of  Company. 

And  subsequently  the  name  of  the  defendant  was  en- 
tered upon  a  second  register  in  the  following  form  : — - 


|No.l,f 
11. 
Idth 
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REGISTER  OF  SHAREHOLDERS.  ^^^1' 

Rbotstebbd  Shabbs.  Irish  Pbat 

Regi«ter.|        Name.        |Re8idence.iDe«aiption.|  No.  of  I    Numbered  Compuiy 

Stock  Sharee.         from  „    ^• 

Na83.    iJohnE-Phillipe  Exchange,  [Stockbiokerl    60    |         to  Phiujw. 

E.C. 
Calu  Paid. 

,8,9,10.  Ist;  10,2nd;  |  Remarki. 

,  let;  11,  2nd,  12th, 
Idth,  14th 

(L.8.)" 

No  other  registers  were  ever  kept  bj  the  Company ; 
but  these  registers  have  been  from  time  to  time  regu- 
larly authenticated,  as  requirecl  by  the  deed  of  settle- 
ment, and  the  second  register  is  that  kept  by  the  Com- 
pany as  the  register  of  the  present  shareholders  of  the 
Company. 

Except  in  the  above  two  instances  the  defendant's 
name  does  not  appear  in  the  register  books  of  the  Com- 
pany, and  there  are  no  statements  in  such  registers  of 
the  times  when  the  defendant's  name  was  entered  in 
them  respectively. 

The  defendant  never  attended  any  meeting  of  the 
Company,  nor  ever  interfered  in  any  way,  nor  did  any- 
thing whatever  in  respect  of  the  affairs  of  the  Company, 
except  making  the  several  payments  hereinbefore  men- 
tioned. 

He  never  executed  the  deed  of  settlement,  nor  was  he 
asked  to  do  so  till  the  26th  day  of  March,  1856.  He 
never  saw  or  knew  the  contents  of  the  charter  or  deed 
of  settlement  till  after  the  commencement  of  this  action. 
He  never  applied  for  or  received  the  certificates  for  any 
shares,  and  no  particular  or  numbered  shares  were  ever 
allotted  to  him,  or  ever  stood  in  his  name  in  the  register 
of  shareholders  or  in  any  books  of  the  Company. 

A  sum  exceeding  60,000/.  of  the  original  capital  of 
the  Company  was  subscribed  for  within  six  calendar 
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months  from  the  date  of  the  charter ;  but  12,000/.  of 
such  sum  was  not  paid  within  that  period,  nor  had  that 
amount  been  paid  until  the  month  of  July^  1852. 

This  £act,  and  the  extent  to  which  the  Company  had 
carried  on  business,  and  the  position  of  their  works  at 
the  time,  were  communicated  by  the  directors  to  the 
shareholders  at  a  special  general  meeting  of  the  Com- 
pany on  the  4th  Matfy  1858,  duly  convened  for  the  fol- 
lowing purposes ;  viz. 

"  To  read  the  report  of  the  directors  upon  the  pro- 
gress of  the  enlarged  works,  their  present  state,  and  the 
position  and  prospects  generally  of  the  Company. 

''The  report  of  the  late  auditors  upon  the  Com- 
pany's accounts  up  to  July,  1862. 

"  And  to  appoint  auditors  for  the  current  year.'' 

The  statements  in  the  above  report  relating  to  the 
amount  subscribed,  and  to  the  extent  to  which  the 
Company  had  carried  on  business,  and  the  position  of 
their  works,  at  the  time  when  the  said  report  was  mad^ 
are  as  follows : — 

''  From  10,000/1  to  12,000/1,  being  considered  a  suffi- 
cient sum  to  test  the  commercial  value  of  the  patent  in 
furnaces  of  sufficiently  lai^  dimensions,  calls  amount- 
ii^  to  4/.  per  share  were  made  upon  8425  shares,  being 
the  number  upon  which  deposits  were  paid  by  the 
subscribers. 

'*  These  calls  produced  about  12,000/.  up  to  JvJy  last. 

"  Up  to  last  Summer  the  works  were  on  a  scale,  which, 
while  they  were  intended  to  admit  of  enlargement,  was 
calculated  for  little  more  than  experiment,  and,  being 
experimental,  they  did  not  go  on  continuously  for  any 
length  of  time;  and,  from  last  July,  when  their  en- 
lai^ment  was  determined  on,  they  have,  of  course* 
been  but  little  worked. 
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''It  should  be  kno¥ni  that  these  erections  and  ma- 
chinery compose  a  whole  which  can  only  be  worked 
together,  and  therefore,  from  the  month  of  August  or- 
September  last,  they  have  wholly  ceased  working.  When 
th^  are  recommenced,  however,  a  few  weeks  only  need 
elapse  before  all  the  results  of  a  commercial  undertaking 
may  be  reasonably  expected.'' 

In  the  auditors'  report,  from  the  commencement  of 
the  Company  to  the  30th  June,  1852,  which  formed 
part  of  the  report  read  at  the  above  meeting,  is  the 
foUowing  paragraph : — 

''The  200/.  given  to  Mr.  Hills  as  part  payment  of 
calls  on  the  fifty  shares  held  by  him,  for  his  experiments 
at  Dartmoor,  and  to  obtain  his  services  as  a  director, 
being  a  peculiar  application  of  the  capital  of  the  Com- 
pany, we  think  it  should  be  brought  under  notice, 
although  we  are  satisfied  the  directors  formed  the  reso- 
lution on  this  subject  with  the  best  intentions." 

The  defendant  did  not  attend  this  meeting,  but  subse- 
quently received  a  printed  report  of  it,  and  then  for  the 
first  time  became  aware  of  the  above  facts  mentioned  in 
the  said  reports. 

[The  case  then  stated  that  between  October,  1852,  and 
January,  1858,  seven  further  calls  were  made.] 

The  works  of  the  Company  were  not  in  full  operation 
till  the  month  of  January,  1855,  and  all  the  last  seven 
calls  were  made  by  the  directors,  and  not  by  a  general 
meeting,  or  by  the  vote  of  the  mqority  in  value  of  the 
shareholders. 

Due  notice  of  the  seven  last  calls  was  given  to  the 
defendant,  but  he  did  not  pay  any  of  them,  and  the 
plaintiffii  daimed  from  him  in  this  action  the  amoimt 
of  those  seven  calls,  except  the  second  instalment  of  the 
last  of  them,  and  also  interest  at  the  rate  of  5/.  per  cent. 


1861. 
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per  annum  from  the  daji  when  the  same 
tively  payable* 

The  various  applications  for  pajrment  bj  tl 
through  their  Becretaries  or  attorneys  for  the 
and  the  replies  of  the  defendant  through  hi 
Messrs.  C  ^  J.  A.  Morgan^  are  shewn  by 
letters  ;^^ 

'^  61,  Moorgate  Street,  3d  Nm 
*'  Sin  I  am  instructed  by  the  court  of 
The  Irish  Peat  Company  to  apply  to  you  fa 
payment  of  the  sum  of  50/*,  being  the  amo 
upon  the  shares  you  now  hold  in  that  Compa 
inform  you  that  unless  that  sum,  together  wi 
mj  charge  for  this  application,  be  paid  t 
course  of  this  weekj  legal  proceedings  will  i 
commenced  against  you  for  the  recovery  then 
fiirther  notice, 

"  I  am.  Sir,  your  obedient  b 
"U^Emp 
''Agent  for  iMnliijis 
'^  Solicitors  to  the  C 
'' jQhn  K Philiips^Esq., 
'*  Stockbroker,  Stock  Exchange/' 

''  15j  OM  Jewry,  4th  Novi 
''  Sir.  Mr  J  E,  Phillips  has  handed  us  y. 
him  of  yesterday's  date,  demanding  payment 
calls  due  to  The  Irish  Peat  Campang  in  tmgei 
held  by  him  in  that  Company,  In  answ< 
apphcation,  we  have  to  inform  you  that  U 
declines  to  pay  any  further  calls  unless  legally 
as,  from  the  report  of  the  directors  of  the  4t 
it  appears  that  the  Company  is  not  constitu 
basis  of  the  prospectus  under  wluch  he  was 
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take  sliares,  aad  that,  in  making  the  calls,  the  directors        igei. 

are  departing  from  the  terms  of  such  prospectus.  Under    jmsh  Pbat 

such  drcumstances,  and  being  of  opinion  that  the  funds      <^ompan7 

of  the  Company  already  subscribed  have  been  most  in-      Phiiuw. 

judiciously  expended,  Mr.  FhtUips  has  instructed  us  to 

defiend  any  action  the  directors  may  think  proper  to 

bring  against  him  for  calls  made  since  the  report  referred 

ta    You  will  be  kind  enough^  therefore,  to  send  any 

process  to  us  you  may  be  instructed  to  issue  against 

Mr.  PhUKpSf  to  which  we  will  give  an  undertaking  to 

appear. 

"  H.  Empson,  Esq.,  "  We  are,  &c., 

"  61,  MoorgaU  Street:'  "  C.^J.A.  Morgan^' 

"  November  24th,  1858. 
'*  Sir.  I  am  instructed  to  inform  you  that,  by  a  reso- 
lution of  the  board  of  directors  passed  at  a  meeting 
held  here  on  Tuesday  the  22d  instant,  your  shares  held 
of  this  Company  will  be  forfeited,  for  nonpayment  of 
calls,  unless  the  calls  due  upon  the  said  shares  are  paid 
on  or  before  the  29th  instant 
J  "  I  am.  Sir,  your  very  obedient  servant, 

.  «/.  E.  Phillips,  Esq.''  "  T.  M'Quiffe,  Secretary." 

]  "  15,  Old  Jewry,  25th  November,  1853. 

"  Irish  Peat  Company^ 
"  Sir.  Mr.  •/.  E.  Phillips  has  handed  us  your  letter  to 
Urn  of  the  24th  instant,  informing  him  that,  unless  the 
calls  due  upon  the  shares  held  by  him  in  this  Company 
are  paid  by  the  29th  instant,  such  shares  will  be  forfeited. 
''In  answer  to  such  intimation,  we  have  to  inform 
you  that  Mr.  Phillips  declines  paying  any  further  calls 
on  the  fifty  shares  held  by  him,  on  the  grounds  set 
forth  in  our  letter  to  your  solicitor  of  the  4th  instant 

VOL.  I.  2  T  B.  &  s. 
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Puirura, 


1B61.  '*Mr,  Phillips  i»j  however,  ready ^  and  lici 

IiuBa^jsAT    ^^  liand  over  his  shares  to  the  Company  npo 

CumpAuy      back  the  200/.  paid  by  Inm  on  snch  shan 

have  to  inform  you  that  he  requu'ea  such  sun: 
repaid  him  hy  tiac  30ili  iustaut,  or  he  will  he 
necessity  of  instituting  proecedings  for  thi 
thereof. 

^^  We  are^  Sir^  your  ohedient 
"  Tho$.  M'Qitige,  Esq.,  '*  C.  ^  J.  A, 

"  Secretary  Irish  Peat  Company^ 

"  10,  Old  Jewry  Chambers.'' 

[Other  letters  were  set  out,  the  last  of  which 
the  defendant's  attorney  to  the  secretary  of  thtf 
dated  23rd  Oetuher,  1858.] 

The  Court  was  to  have  the  power  of  drawin, 
ences  of  fact  which  a  jury  ought  properly  to 

The  question  for  the  opinion  of  the  Court 
ther  the  defendant  was  liable  in  this  aetion 
inent  of  the  calls  remaining  unpaid,  or  any 
thera. 

If  the  Court  should  be  of  opinion  that  t 
ant  was  liable  in  this  action  to  the  paymen 
calla,  or  any  part  of  them,  jiulgment  was  to 
for  the  plaintiffs  for  the  amount  of  such  call 
he  was  liable  herein^  M*ith  interest.  If  otln 
judgment  was  to  lie  entered  for  the  defendan 

The  ease  was  argued,  on  Jantmr^  25th,  befl 
ion  and  Hill  J  J,,  by 

Lmh,  for  the  plaintiffs. — The  defendant  m 
these  calk*     He  contends  that  he  is  not  a  s 
because  the  Company  has  been  constituted  ii 
different  from  that  stated  in  the  prospectus, 
prospectus  was  merely  preliminary  to  the  m 
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tion  of  the  Company  by  charter^  in  wbicli  charter  the       ^gg^^ 
Crown  had  the  right  to  introduce  what  terms  it  pleased,    j^^jga  pb^t* 

It  is  true  that  the  defendant  has  never  executed  the  deed     Company 

▼, 

of  settlement.  But  it  was  in  his  power,  and  it  was  his  Phillips. 
duty,  to  do  so ;  and  he  cannot  now  avail  himself  of  his 
own  neglect  in  that  respect,  having  treated  himself  in 
other  respects  as  a  member,  by  taking  shares  and  pay- 
ing calls;  BurnesY.  Pennell  {a)  ;  T/ie  Cheltenham  and 
Great  Western  Union  Railway  Company  v.  Daniel  (b). 
Even  if  he  had  been  induced  to  become  a  shareholder 
by  taise  representations,  that  would  be  no  answer  to  his 
liability  to  the  Company,  unless  they  had  made  those 
representations,  and  had  so  caused  him  to  enter  into 
the  contract ;  The  Deposit  and  General  Life  Insurance  , 
Company  v.  Ayscouffh{c);  Clarke  v.  Dickson  {d),  [He 
was  then  stopped  by  the  Court] 

Pliipson,  for  the  defendant — ^The  defendant  has  a 
material  defence  to  this  action.  He  has  never  executed 
the  deed  of  settlement  It  is  true  that  he  agreed  to 
take  shares,  after  his  name  had  been  entered  on  the 
allotment  list,  though  it  had  been  so  entered  without 
his  authority.  But  he  must  be  held  to  have  agreed  to 
take  them  upon  the  terms  mentioned  in  the  letter  of 
allotment  subsequently  sent  to  him;  and  cannot  be 
boimd  by  other  and  inconsistent  terms  in  the  deed 
of  settlement.  The  terms  of  the  letter  of  allot- 
ment have  not  been  carried  out;  for  that  document 
states  that  no  calls  beyond  the  three  there  specified 
would  be  made,  in  any  case,  until  the  works  were  in 
full  operation.     If  he  had  signed  the  deed  he  wOuld  no 

(a)  2  H.  L.  Ca,  497.  (b)  2  Q.  B.  281. 

(c)  6  E.  4-  B,  761.  (d)  E.  B.  #  E,  148. 

2  T  2 


622  [HILARY  VACATION, 

1861.       doubt  be  liable ;  but,  not  liaving  done  so^  he 
Irish  Pe^t    t^^*^^c^  ^  ^  shareboUler ;   The  Gaimmzed  Iron 


Company 


] 


V,  Westohy  (o),     [Crampton  J.     Is  he  not  &fiha: 
His  name  m  on  the  register*]     That,  by  itself 
sufficient*     The  5th  clause  of  the  charter,  whi 
Tides  that  every  person  whose  name  shall  ha 
entered  on  the  register  of  shareholders  shall  be 
to  be  a  ah aiTh older,  must  be  read  in  conucetion 
6th  clause  J  which  provides  that  every  share  in  the  re 
is  to  be  distitiguished  by  its  number,  and  with  th 
clause^  wliicb  provides  that  each  shareholder  is 
a  certificate  of  ownership,  specifying  the  share  in 
dertaking  to  which  be  is  entitled.  The  defcndanf 
are  not  so  numbered  in  the  register,  nor  has  he 
any  certificate.  He  cannot j  therefore,  be  eonside 
shareholder  until  he  has  signed  the  deed  i  and 
not  bound  to  sign  a  deed  which  was  not  sncli  as,  in 
formity  with  the  letter  of  allotment,  he  could  be  pa 
called  upon  to  sign  ;  Ashpitel  \,  Sercomhe  (A).      [O 
ion  J.  But  here,  after  the  Company  has  been  establi 
the  defendant  acts  as  a  shareholder  by  paying  the  c 
In  The  New  Brunswick  and  Canada  Eailway  Compi 
Muggeridge{c)^  where  the  defendant  bad  agreec 
cept  shares,  and  a  certain  number  were  allotted 
and  his  name  was  placed  on  the  register  of  sharch 
but  he  had  not  signed  the  memorandum  of  assoc 
it  was  held  that  he  was  not  a  shareholder.     [CVdw 
There  the  defendant  had  never  acted  as  a  sharehold 
the  allotment,]    That  case  was  taken  into  the  Exc 
Chamber,  and  the  judgment  affirmed  (d).      Yi 
Case  (e)  was  there  cited  by  the  counsel  for  th© 

{«)  8  Erck  17.  (6)  6  Eaeck  HZ 

(f)  r>  ikG.fS.3&5;  $,€.  on  ftpp<?flV  21  L  J.  CL  852. 
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tifb :  and  fFUles  J.  said,  p.  582  :  ''  The  question  there 
was,  whether  the  petitioner  was  liable  as  a  contributory. 
A  person  may  be  a  contributory,  though  not  a  share- 
holder.   When  the  case  came  before  the  Court  of  appeal. 
Lord  Cranworth  treated  the  petitioner  as  not  being  a 
shareholder,  and  expressly  said  that  he  was  not  liable  at 
law.*'    Moreover,  as  has  been  already  urged,  the  defend- 
ant here  could  not  be  a  shareholder  at  all  until   his 
shares  had  been  numbered  in  the  register,  and  he  had 
received  his  certificate.    No  specific  shares  have  ever 
been  assigned  to  him.     77te  Southampton  Dock  Company 
V.  Richards  (a)  and  77^  London  Grand  Junction  Railway 
Company  v.  Freeman  {b)  shew,  by  implication,  that  Such 
an  irregularity  avoids  any  liability  as  a  shareholder  on 
the  part  of  the  particular  person  irregularly  entered  in 
the  register.     And  in  Hie  Wolverhampton  New  Water" 
works  Company  v.  Hawksford  (c)  it  was  expressly  decided 
that  a  document,  sealed  as  a  register  of  shareholders,  in 
which  names  were  entered,  but  which  contained  no 
numbering  or  specific  appropriation  of  shares,  is  not 
sujficient  evidence  that  the  persons  named  therein  are 
shareholders.     [Hill  J.     In  the  letter  written  by  the 
defendant's  attorney,  on  25th  November  1853,  there  is 
a  distinct  admission  that  the  defendant  is  a  shareholder.] 
The  whole  letter,  taken  together,  clearly  repudiates  any 
liability  in  that  character. 


1861. 


Ibish  Peat 

Company 

V. 

Phillips. 


Lush,  in  reply. — It  was  the  duty  of  the  defendant  to 
take  up  the  shares ;  and,  until  he  had  done  so,  the  Com- 
pany could  not  number  them.     The  Company  could  not 


(a)  1  3f.  ^  6?.  448;  1  Scott  N.  R.  219. 
(6)  2  AT.  ^  (y.  606 ;  2  Scott,  N,  B,  705. 
(r)  7  C.  B.  N.  8.  795.  813. 
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hai^  resisted  a  claini  br  the  defendant  for  a 
tbe  gToa&d  that  tbe  abaits  were  tboi  mmibeTed 
would  be  botmd  to  consider  bim  as  a  abarebol 
this  objectioii  be  Tabd^  the  defenilaiit  coold  hm 
it  ereD  after  he  had  mgned  tbe  deed.  7^ 
amiptem  D^k  Company  v,  EkksrdM  {a%  and  7^ 
Gramd  JmmeHem  Rmihmy  Company  t.  Freeman  (i 
fivcmr  of  tbe  ptaiptil&  |  for  they  ahew  that  srn 
ekma  m  these  leqiectiEig  tbe  numbaFing  and  a] 
tiim  of  tiie  shares  are  only  ditiectcify.  Ai  to 
being  iiKxmsistetit  with  the  terms  of  the  charter 
letter  of  aDotmecit,  that  objectioti  is  taken  too  ] 
defendant  could  hare  inspected  the  charter  and 
of  settlement,  and,  if  he  had  found  them  m\ 
with  the  letter  of  aUotment^  could  have 
liabilitj :  bat  he  not  oulj  took  no  steps  towj 
inspection,  but  acted  as  a  ^hajeholder  br  pa; 
after  the  Company  had  been  repilarljr  constitui 


1 


Cbomftox  J.  {Fd^ruary  13th)  deliTered  the  jud 
of  the  Court. 

This  was  an  action  to  recover  the  amount 
calls  alleged  to  be  due  from  the  defendant  as 
holder  in  The  Irixh  Peat  Company^  This  Comp 
established  under  a  charter  from  the  Crown,  an 
rccjuired  by  the  chartej^  the  provisions  of  whi 
substantially  the  same  as  those  contained  in  Tl 
panics  Clauses  ConsoUdation  Act,  1845*  Th© 
of  the  deed  neoesaary  to  be  noticed  are  the  3rd,  j 
8th,  65th,  and  66th.     [His  Lordship  then 

(tf)  IJf.  #  (?.  448:  I  a^tL  MB.  2ia 
(*)  2  M  #  a  006 ;  2  &^l-  3?:  S.  ?0&, 


Company 

V. 

Pbilups. 
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clauses.]     It  appeared  upon  the  special  case  that  the        1861. 
defendant  had  assented  to  fifty  shares  having  been  allotted    imsd  Peat 
to  him,  and  that  he  had  paid  the  deposit  and  four  calls 
upon  these  shares. 

Three  objections  were  made  on  the  part  of  the 
defendant:  first,  that  it  was  represented  by  the  pro- 
spectus and  letter  of  allotment  that  no  calls,  except 
certain  specified  ones  which  had  been  paid  by  the  de- 
fendant, should  be  made  until  the  Company's  works 
should  be  in  operation.  If,  however,  the  defendant  had 
become  a  member  of  this  corporation,  we  do  not  think 
that  after  the  payment  of  calls,  and  especially  of  the  one 
call  made  after  the  calls  specified  in  the  prospectus  and 
letter  of  allotment,  and  after  the  correspondence  in 
which  he  is  clearly  treated  as  a  holder  of  shares,  he 
would  be  allowed,  as  against  the  other  shareholders  and 
the  Company,  to  say  that  he  was  no  shareholder  for  the 
purpose  of  liability  to  calls,  on  the  ground  that  the  calls 
were  not  authorized  by  the  representations  in  the  pro- 
spectus and  letter  of  allotment.  The  calls  in  question 
were  authorized  by  the  charter  and  the  deed :  he  knew 
of  the  existence  of  the  charter  and  of  the  deed ;  and,  if  he 
chose  to  become  a  shareholder  under  its  provisions,  he 
must,  we  think,  be  liable  to  all  the  calls  authorized  by 
the  charter  and  the  deed*  After  acceptance  of  the  shares 
and  payment  of  the  deposit  and  the  calls,  and  especially 
of  that  call  made  after  those  mentioned  in  the  prospectus 
and  letter  of  allotment,  he  cannot  say,  as  against  the 
other  shareholders,  that  he  was  not  a  shareholder  by 
reason  of  the  stipulations  in  the  prospectus  and  letter  of 
allotment  not  being  carried  out. 

The  second  objection  was,  that  the  defendant  had  not 
signed  the  deed.  A  shareholder  is  defined,  in  the  5th 
clause,  as  a  person  who  shall  have  subscribed  the  pre- 
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1861.       scribed  sum  to  the  capital  of  the  corporation,  &c.,  and 
Irish  Peit    whose  name  shall  have  been  entered  on  the  register  of 
ompany     ghareholders.    The  provision  in  this  case  is  for  subscrib- 
PaiLLiPi.     jjjg  ^|jg  g^^ .  ^i^gjg  ^ng  HQ  subscribers'  contract,  and  the 
meaning  of  the  subscription  in  this  clause  seems  to  be 
that  the  parties  should  have  agreed  to  pay  the  subscrip- 
tion ;  and,  as  well  from  the  construction  of  the  5th  clause 
as  from  the  authorities  cited  on  the  argument,  we 
should,  if  it  had  been  necessary  to  pronounce  an  opinion 
on  this  point,  have  been  disposed  to  think   that  this 
objection  fails.     It  is,  however,  unnecessary  to  decide 
upon  either  of  these  two  points,  as  a  third  point  was 
suggested  on  the  part  of  the  defendant  to  which  we  feel 
boimd  to  yield,  according  to  a  recent  decision  of  the 
Court  of  Common  Pleas. 

This  third  objection  was,  that  no  specific  shares,  iden- 
tified by  numbers,  had  ever  been  appropriated  to  the 
defendant.  The  register  merely  shewed  an  entry  as  to 
the  defendant's  shares  in  this  form.  [His  Lordship  then 
read  the  entry  as  set  out  in  the  special  case.] 

We  thought  that  an  inspection  of  the  register  might 
have  thrown  some  light  upon  this  point ;  but  we  find  in 
this,  as  in  many  other  instances  in  this  book  of  registry, 
that  a  certain  number  of  shares  merely  are  entered  as 
belonging  to  the  defendant  and  other  individuals,  with- 
out any  specific  numbered  shares  being  appropriated. 
•  The  fifty  shares  entered  as  belonging  to  the  defendant 
are  not  numbered  themselves,  nor  do  they  follow  or 
precede  any  numbered  shares;  and  it  is  impossible,  by 
any  implication,  to  make  out  that  any  specifically  num- 
bered shares  were  ever  appropriated  to  the  defendant : 
and  indeed  it  is  expressly  found  in  the  special  case  that 
^'  no  particular  or  numbered  shares  were  ever  allotted  to 
him,  or  ever  stood  in  his  name  in  the  register  of  share- 
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kolders,  or  in  any  books  of  the  Company/'  In  the  ig^i. 
absence  of  any  adjudged  case,  it  might  have  admitted  of  ibhh  p»l»" 
considerable  argument  whether  the  clauses  providing  ^^P^7 
what  is  to  be  alleged  and  proved  in  an  action  for  calls  I^Hiujpfc 
might  not  have  been  satisfied  by  proof  of  general  owner- 
ship of  shares  entered  in  the  register,  in  the  name  of  the 
alleged  owner,  with  an  accompanying  statement  of  the 
number  of  caUs  paid  up  on  such  shares.  The  clause  as 
to  the  mode  of  declaring  speaks  of  the  ownership  of 
shares,  and  not  expressly  as  to  the  being  a  shareholder 
as  defined  by  the  earlier  section :  and  the  word  '*  number" 
mentioned  in  that  clause  clearly  refers  to  the  number  of 
shares  held,  and  not  to  the  specific  number  of  the  shares, 
and  it  may  be  difficult  to  see  why  the  entry  of  fifty 
shares  in  the  defendant's  name,  with  a  statement  of  the 
number  of  paid  up  calls,  would  not  be  sufficient  for  the 
purpose  of  calls,  dividends,  or  transfers;  and  it  might, 
but  for  the  case  we  have  referred  to,  have  been  a  ques- 
tion how  fiur  this  part  of  the  regulations  might  not  be 
considered  as  directory  only,  as  well  as  the  requirement 
that  the  party  should  sign  the  deed  in  some  of  the  cases 
referred  to.  It  must,  however,  be  remembered  that  the 
signing  is  the  act  of  the  party,  whilst  the  creation  and 
appropriation  of  the  specifically  numbered  shares  is  a  duty 
expressly  thrown  on  the  Company.  We  find,  however, 
that  in  the  case  of  7^  Wolverhampton  New  Waterworks 
Company  v.  Hawktford  (a),  the  Court  of  Common  Pleas 
have  really  decided  the  question  before  us,  and  we  feel 
bound  by  their  decision.  They  say,  p.  812, 813, 814 :  **  As 
to  the  first  question,  the  facts  proved  must  be  taken  to  be, 
that  theCompany  had  assented  to  appropriate  one  hundred 

(a)  7  a  B.  N.  8,  796. 
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1861*  shares  to  the  defendaot,  and  that  he  assented 
I&i$H  pEjiT  ^^^"^  r  but  no  shares  had  been  numbered^  and  no  sp 
shares  had  been  appropriated.  The  defendant's 
with  others  had  been  put  down  on  a  sheet  of  pap< 
this  had  been  sealed  as  a  register  of  shai*eholdet! 
y^B  have  already  expressed  our  opinion  that  it 
register^  not  having  any  of  the  essentials  required 
the  Act,  and  not  appearing  to  have  been  intende< 
a  register.  Upon  these  facts,  we  think  that  the 
ant  is  not  liable  to  the  calls  made  after  January ^ 
He  is  not  shewn  to  be  the  holder  of  any  special 
within  the  meaning  of  sect*  27,  giving  the  act 

calls**' *' Although,  as  above  said^  the 

must  be  numbered  and  specifically  appropriated 
this  process  r^uires  the  formation  of  a  book  anal< 
to  a  register,  stiU  it  may  be  done  without  authea 
by  sealing  at  an  ordinary  meeting.^^  •  .  ,  ,  "  Wi 
the  statute  contemplated  the  process  above  desci 
numbering  and  appropriating,  and  may  well  I 
tended  that  an  inchoate  register  book^  bona  fide  ii 
to  be  valid,  might  be  taken  for  this  purpose  as  a 
de  factOj  although  not  properly  sealed/'  This 
decision  that  shares  are  not  created,  so  as  to  m 
alleged  owner  a  shareliolder  liable  to  calls  thereo: 
the  shares  are  specifically  numbered  and  appropru 
number. 

We  feel  ourselves  bound  by  this  decision  of 
of   co-ordinate  jurisdiction,  and   accordingly  5^ 
this  objection;  and  our  judgment,  therefore^  is 
defendant. 

Judgment  for  the  defend] 
(a)  The  c&so  m  the  Qupeo'a  Beuch  is  jep<wf  cd  by  I¥smu  JS2 
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1861. 


IN  THE  EXCHEQUER  CHAMBER.         f^^^ 
The  Irish  Peat  Company  against  Phillips. 

For  head  note,  see  ant^,  p.  598. 

'PHE  plaintiffs  having  alleged  error  in  the  above 
judgment. 

In  Easter  Vacation,  May  10th,  the  case  was  argued ; 
before  Williams,  Willes,  Byles  and  Keating  JJ.,  and 
Bramwell  and  Channell  BB. 

It  was  agreed  that  this  Court  should  look  at  the 
register  of  shares,  in  order  to  see  the  form  in  which  it 
was  kept,  as  the  Court  of  Queen^s  Bench  had  done. 

Horace  Lloyd,  for  the  plaintiff.— In  the  argument  in 
the  Court  below  three  objections  were  made  on  the  part 
of  the  defendant.    [Phipson,  for  the  defendant,  said  that 
he  intended  to  rely  only  on  two  points — first,  that  the 
defendant,  not  having  signed  the  deed  of  settlement,  was 
not  liable  to  be  sued  as  a  shareholder;  and,  secondly, 
that,  no  specific  numbered  shares  having  been  allotted  to 
him,  he  was  not  a  shareholder  within  the  definition  in 
the  deed.]    As  to  the  first  of  these  points,  the  Court  of 
Queen's  Bench  was  in  favour  of  the  plaintiflfe.     They 
said  (ante,  p.  626) :  ^'  As  weU  from  the  construction  of  the 
5th  clause  as  from  the  authorities  cited  on  the  argu- 
ment, we  should,  if  it  had  been  necessary  to  pronounce 
an  opinion  on  this  point,  have  been  disposed  to  think 
that  this  objection  fails.'' 
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1861.  -Ajb  to  the  ohjeetion  that  the  shares  allotted  to 

^iLtsB  Pbat    f*^iid^*it  are  not  numbered  in  the  register  of  sharehc 
Compftnj       rfjj^  ^^^  ^^^^^^  ^f  ^^^  j^^j  ^f  settlement  cont: 

conditions  in  order  to  a  person  being  deemed 
holder.  He  must,  by  subscribing  the  prescribed 
otherwise^  have  become  entitled  to  a  share,  and 
must  have  been  entered  on  the  register  of  sham 
The  Court  of  Queen^s  Bench,  in  deciding  that 
fendant  was  not  a  shareholder  liable  to  calls^ 
specific  shares  identified  by  numbers  had  bee 
priated  to  hinij  yielded  to  the  authority  of  The 
Hampton  New  Waterworks  Crmtpan^  v.  Ilawks} 
But  in  that  case  there  was  no  sealed  register,  a 
shares  were  not  created,  but  in  process  of  fa 
only.  In  this  action  the  Company  have  only  to  > 
that  the  defendant  may  be  treated  as  the  prop: 
the  shares.  In  T7ie  London  Grand  Junction 
Campant/  v.  Freeman  {l*}  one  point  was,  whet 
production  of  the  register  was  suflScient  evidence 
defendant  being  a  proprietor,  the  Act  of  the  O 
having  made  it  so  if  it  was  kept  according  to 
visions;  and  it  was  contended  that  the  regis 
duced  was  not  evidence,  because  it  was  ke 
manner  by  no  means  conformable  to  the  Act ; 
Court  held  that  it  was  admissible,  provided  it 
bona  fide  with  the  intention  of  doing  what 
directed,  and  in  essentials  complying  with  its  di: 
the  pronsions  of  the  Act  as  to  all  the  details 
eluded  in  the  book  being  to  a  great  extent  mere 
tory.  [Channell  B.  By  sect  8  of  The  Co 
Clauses  Consolidation  Act,  1845,  8  &  9  VtcL  e. 

(a)  7  a  B.  K  a  795. 

{b)  2  Mm.  fG.em2  Scotf  X  E.  705. 


XXV.  VICTORIA. 

which  statute  The  Wolverhampton  New  JVaterworks  Com- 
pany V,  Hawkstford  (a)  was  decided^  every  person  who  shall 
''have become  entitled  toa  share  in  the  Company^  and  whose 
name  shall  have  been  entered  on  the  register  of  share- 
holders hereinafter  mentioned^  shall  be  deemed  a  share* 
holder  of  the  Company ;  *'  but  there  are  no  n^ative 
words.     Section  9  directs  that  in  the  register  shall  be 
entered  the  names  of  the  persons  entitled  to  shares^ 
'*  together  with  the  number  of  shares  to  which  such 
shareholders  shall  be  respectively  entitled^  distinguishing 
each  share  by  its  number/'     Wilde  B.    Sect.  16  of  The 
Joint  Stock  Companies  Act,  1856, 19  &  20  Vict,  c.47., 
contains  a  similar  direction;  and  by  sect,  19  every  per* 
son  who  has  accepted  any  share  in  a  Company  registered 
under  this  Act,  and  whose  name  is  entered  in  the  ras- 
ter of  shareholders,  and  no  other  person shall 

for  the  purposes  of  this  Act  be  deemed  to  be  a  share- 
holder/'] In  this  case  the  book  kept  was  intended  to 
be  a  register  of  the  shareholders,  and  it  contains  all  the 
requisites  mentioned  in  clause  6,  except  that  the  shares 
of  the  defendant  are  not  nxunbered;  though,  upon  an 
inspection  of  the  register,  it  appears  that  in  some  in- 
stances the  shares  of  other  persons  are  numbered.  It  is 
a  matter  of  convenience,  for  the  purpose  of  effecting  a 
transfer  of  the  shares,  that  they  should  be  distinguished 
by  heing  numbered,  but  they  can  be  traced  without 
being  numbered.  [Byles  J.  Suppose  the  owner  of  two 
shares  sells  them  to  different  persons,  one  for  60/.  and 
the  other  for  50/.,  and  the  buyers  differ  as  to  which  share 
each  is  entitled  to,  is  not  that  a  difficulty  if  the  shares 
are  not  numbered  ?]  They  are  the  same  shares,  whether 
numbered  or  not.  The  creation  of  the  shares  is  inde- 
(a)  7  a  B.  N.  a.  796. 
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pendent  of  numbering  them,  and  the  numberiii 
is  not  essential  to  the  original  registration*     I 
■w'ould  be  paid  upon  tliem^  and  the  holder  wouli 
respect  of  them  at  meetings  of  the  Compan| 
they  were  not  numbered.     In  this  case  calls 
in  respect  of  the  defendant's  shares^  and  he  I 
upon  them* 


Phipson,  for  the  defendant. — First,  it  isn 
there  should  be  an  appropriation  of  specified  j 
an  allottee^  and  a  registration  of  them^  to  nfl 
shareholder  under  this  deed  of  settlement ;  and 
substantial,  not  a  formal  objection*      The  Com] 
created  hy  eharter^   and  that  charter  did  not 
fiharesj  but  contained  regulations  in  pnrsuani 
they  were  to  be  created.    The  capital  is  to 
by  the  deed  into  shares,  and  then  the  shares 
By  clause  64,  a  pei*son  must  be  a  fiharehold 
to  be  liable  to  be  sued  for  calls  ^  and  a  sharel 
person  whose  name  is  put  upon  the  register  u 
of  the  identical  shares  allotted  to  him^  each 
distiugidshed  by  its  proper  number.    The 
by  appropriatioUj  allotment,  and  registration 
ferred  to  clauses  3,  5,  and  6,]     The  certificat 
whichj  by  clause  8j  is  to  be  giten  to  a 
does  not  create  the  shares,  but  only  identifies 
bcrcd  sliared  which  have  been  allotted  to  i 
Until  the  shares  are  appropriated  a  person  is  i 
of  shares  within  the  meaning  of  the  deed, 
as  such  to  be  sued  for  calls,  though  he  may 
to  have  shares.     A  person  cannot  be  a  shf 
he  haa  no  shares  which  can  be  transferred 
secretary  cannot  make  an  entry  of  the  transfe: 
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unless  they   are  numbered.     The  "Form  of  Transfer       1861. 
of  Shares,"  and  the  "  Form  of  Certificate  of  Transfer/'    Irish  Put 
prescribed  by  clause  9,  and  given  in  Schedules  B.  and     ^^^7 
C,  contemplate  that  the  number  of  the  shares  shall  be     Philups. 
mentioned  in  them.     Unless  the  shares  are  numbered 
there  is  no  security  against  an  over  issue  of  shares. 
[Bramtoell  B.     Suppose  shares  numbered  with  the  same 
number  are  aUotted  to  different  persons^  and  then  they 
by  deed  transfer  them  to  C  D.  and  K  Z,  respectively.] 
The  person  whose  name  was  first  entered  on  the  register 
would  be  the  owner  of  the  shares;  the  second  allotment 
would  be  void.      The  omission  to  appropriate  specific 
numbered  shares  to  the  defendant  is  the  default  of  the 
Company.     [Bramtoett  B.     Suppose  an  owner  of  shares, 
numbered  from  1  to  20,  duly  transferred  them,  but  by 
mistake  they  were  described  in  the  deed  of  transfer  as 
shares  numbered  from  10  to  20.]     That  would  be  falsa 
demonstratio,  quae  non  nocet.     In   The  London  Grand 
Junction  Railway  Company  v.  Freeman  {a)  the  defend- 
ant's shares  were  properly  numbered,  and  therefore  the 
renter  was  good  as  against  him,  though  the  shares 
were  not  aD  distinguished  by  their  proper  number;  but 
Lord  Denman  C.  J.,  in  delivering  the  judgment  of  the 
Court  (i),  said,    "  It  is  essential  for  the  purposes  of  the 
action  for  calls  that  the  names  and  number  of  shares 
shall  be  shown  in  evidence.^'     The  Wolverhampton  New 
Waterworks  Company  v.  Hawhsford  (c)  does  not  neces- 
sarily decide  this  point.     But  the  observations  of  the 
Court,  in  their  considered  judgment,  are  in  favour  of 
the  defendant  (p.  814)  : — '*  We  think  the  statute  con- 
templated the  process  above  described  of  numbering  and 

(a)  2  Man.  ^  6?.  G06;  2  Scott  K  R.  706. 

(b)  2  Man.  #  G.  636;  2  Scott  N.  B.  748. 

(c)  7  C.  B.  N.  S.  795. 
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I&18H  P«AT    ^^^  clauses  in  question  are  directory  or  peremptory.] 
Company      ijij^g  terms  in  this  charter  are  more  compulsory  than 
those  in  sect.  9  of   The  Companies  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict.  c.  16. 

Secondly,  the  defendant  never  executed  the  deed 
of  settlement,  and  therefore  is  not  liable  in  this 
action.  The  letter  of  allotment  concludes  thus:  — 
''On  the  production  of  the  bankers'  receipt  (in  the 
form  annexed),  and  on  your  execution  of  the  deed, 
prepared  in  conformity  with  the  provisions  of  the  Royal 
charter,  you  will  be  entitled  to  fifty  share  certificates  of 
the  Company.'^  The  defendant  subscribed  on  the  faith 
of  the  letter  of  allotment  and  the  prospectus;  he  was 
not  a  shareholder  under  the  provisions  of  this  deed; 
though  the  Court  of  Queen's  Bench,  in  deciding  upon 
the  first  objection,  said  (antd,  p.  625),  that  he  ''had 
become  a  member  of  this  Corporation,'^  and  that  "  he 
chose  to  become  a  shareholder  under  the  provisions''  of 
the  deed.  The  plaintiffs,  in  their  declaration,  treat  this 
as  a  call  under  the  provisions  of  the  deed  of  settlement. 
The  declaration  concludes,  "whereby  an  action  hath 
accrued  to  the  plaintiffs  against  the  defendant,  under 
and  by  virtue  of  their  deed  of  settlement''  The  defend- 
ant cannot  be  estopped  from  denying  that  he  is  bound 
by  the  deed,  by  reason  of  his  having  paid  money  whicdi 
he  was  not  liable  to  pay.  A  party  can  only  be  estopped 
by  his  act,  when  it  is  one  from  which  he  has  received  a 
benefit  In  Bumes  v.  Pennett  (a)  it  was  held  that 
performance  of  the  acts  required  to  be  done  by  the 
purchaser  of  shares,  in  order  to  constitute  him  a  mem- 
ber  of  the  Company,  was  a  duty  cast  upon  him  for  the 
benefit  of  the  Company,  and  that  his  non-performance 

(a)  2  H.  L,  Ca.  497. 
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of  some  of  them  did  not  enable  him  as  respected  the       1861. 

Company,  to  zetire  from  his  contract.     That  case  is  not  i^,gH  P*at 
an  authority  for  holding  that  the  defimdant  is  liable  as  a     ^""P^J 
shareholder^  thongh  he  has  not  signed  the  deed.  Philmw. 

Horace  Lhyd,  in  reply. — As  to  the  objection  that  the 
defendant  has  not  executed  the  deed  of  settlement. 
The  charter  constitutes  a  Company  or  corporate  body, 
consisting  of  all  persons  who  are  holders  of  shares. 
There  is  nothing  in  the  charter  to  make  it  necessary 
that  a  person  should  become  a  shareholder  by  signing 
the  deed:  the  only  question  under  it  is,  whether  the 
defendant  is  a  holder  of  shares.  (He  cited  The  Bn^ 
mingham,  Bristol  and  Thames  Junction  Raiboay  Com" 
pany  v.  LoeAe  (a).  The  London  Grand  Junction 
Bailway  Company  v.  Graham  (ft)  and  The  Cheltenham 
and  Great  Wutem  Union  Raiboay  Company  y.  DameH€)J\ 
In  the  latter  case  CressweO,  arguendo,  said  (p.  290), 
''It  has  been  decided  that,  where  a  person  intentionally 
mduces  a  Company  to  take  some  step  recogmsing  him 
as  a  proprietor,  he  cannot,  as  against  Ihe  Company, 
deny  that  he  is  one''  (referring  to  The  Sheffield  and 
Manchester  Railway  Company  v.  Woodeoch  (d)  and 
The  London  Grand  Junction  Raiboay  Company  v. 
Freeman  (e).  {^Channett  B.  Clause  65,  which  permits 
flie  plaintiff  in  an  action  for  calls  to  declare  briefly, 
oonduding  ''whereby  an  action  hath  accrued  to  the  cor- 
poration by  rirtue  of  these  presents,''  means  that  th6 
deed  is  the  basis  of  the  action,  though  not  set  out  in  the  de- 
claration. Supposing  the  argument  on  the  other  side  to  be 

(tf)  1  Q.JJ.266.  (b)  Id.  271. 

(c)  2  Q.  B.  281.  (<0  7  -af.  #  W.  574. 

(«)  2  Man,  #  Q.  605. 

VOL.   I.  2   U  B.    &   S. 
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1861.  correct^  would  it  be  saffident  to  allege  that  the  defend* 
Irish  Prat  ^^^  assented  to  the  deed,  or  held  himself  out  as  a 
shareholder,  if  clause  65  did  not  enable  the  plaintiffs  to 
declare  briefly  ?]  The  Company  can  sue  the  defendant 
independently  of  any  provision  of  the  deed  enabling 
them  to  do  so.  The  defendant  became  a  shareholder 
in  the  Company  as  constituted,  and  is  therefore  sub- 
ject to  the  regulations  of  the  deed,  because  he  has  agreed 
that  they  shall  be  the  regtilations  of  the  Company. 

As  to  the  other  objection.  Suppose  there  was  no  index 
to  the  roister  as  directed  by  clause  6;  if  the  shares 
were  numbered,  could  it  be  objected  that  they  were  not 
numbered  in  the  register?  The  shares  are  created  by 
the  deed  of  settlement ;  so  that  the  omission  of  the  Com- 
*pany  to  affix  a  number  to  each  share  does  not  undo 
what  had  been  done  when  the  niunber  of  shares  to  be 
issued  was  declared.  Besides  shares  could  be  transferred 
without  being  numbered.  It  is  not  necessary  to  adopt 
the  form  of  transfer  given  by  the  deed :  the  defendant 
could  go  to  the  office,  and  ask  for  the  certificate  of  bis 
shares,  which  would  contain  the  number  of  each,  and 
then  he  could  write  the  number  into  the  transfer.  Also 
the  certificate  is  not  absolutely  necessary ;  it  is  only  con- 
venient  evidence  of  the  ownership  of  shares. 

Cur.  adv.  vult 


Channell  B.  {Jufy  8th)  delivered  the  judgment  of 
the  Court. 

The  material  circumstances  in  this  case  are  as 
follows.  • 

The  declaration  stated,  ''The  defendant  is  a  holder  of 
fifty  shares  in  the  Company,  and  indebted  to  them  in 
600/.  in  respect  of  seven  calls,  whereby  an  action  has 
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aocrued  to  them  against  him  under  and  by  virtue  of  their       1861. 
deed  of  settlement.''    The  defendant  pleaded:  First,    imsh Pbat 
Never  indebted.    Second.  That  he  was  not  a  holder  of     ^"P*°y 
the  shares.    Third.  That  the  deed  was  not  his  deed.     P=""»- 
The  replication  to  the  third  plea  set  out  the  charter  of 
incorporation^  whereby  Her  Majesty  willed  tbat  the 
capital  should  be  120,000/.^  divided  into  6000  shares; 
that  all  the  proprietors  of  stock  of  the  Corporation  should 
execute  a  deed  of  settlement^  whereby  the  capital  should 
be  divided  into  those  shares^  to  be  numbered  in  regnkr 
succession,  and  whereby  they  should  enter  into  cove- 
nants for  payment  of  the  amounts  subscribed  by  them 
when  called  for.     The  replication  shows  that  such  a 
deed  was  executed,  and  sets  forth  various  clauses,  and     • 
then  allies  that  the  defendant  was  a  shareholder,  and 
had  paid  certain  other  instalments  and  calls.    On  this 
the  defendant  took  issue. 

The  charter  is  dated  April  12th,  1861.  Before  it  was 
granted  the  brokers  of  the  persons  engaged  in  promo- 
ting the  Company  put  down  the  name  of  the  defendant 
as  an  applicant  for  shares,  and  the  promoters  allotted  to 
him  fifty  shares,  and  sent  him  an  allotment  letter,  in- 
forming him  thereof  and  requiring  a  deposit  of  1/.  per 
share,  adding,  ''And  on  your  execution  of  the  deed 
prepared  in  conformity  with  the  provisions  of  the  Boyal 
charter,  you  wiU  be  entitled  to  fifty  share  certificates 
of  the  Company.^'  The  defendant  paid  the  deposit  of 
17.  a  shore.  The  charter  was  afterwards  granted,  and 
the  deed  prepared  and  executed  by  many  shareholders, 
but  not  by  the  defendant.  Various  calls  were  made,  and 
paid  by  the  defendant,  but  he  refused  to  pay  a  sub- 
sequent call  made  in  May^  1853,  which,  with  others 
2  u  2 
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Company 

▼. 
Phillips. 


1861.  made  since^  are  sought  to  be  recovered  in  this  actioiL 
Irish  Peat  ^  ^^^  ^^^  ^^  *^6  following  clauses  (8,  5,  6,  8)  {a). 
[His  Lordship  read  them.]  In  pursnance  of  these 
clauses  a  register  was  prepared,  in  which  the  names 
of  shareholders  were  entered,  the  defendant's  among 
them;  but  against  his  name  in  the  column  for  the 
number  of  the  shares  was  a  blank.  His  shares  had 
never  been  numbered. 

The  Court  of  Queen's  Bench  gave  judgment  for  the 
defendant.  The  ground  on  which  they  proceeded  was 
that  this  case  was  concluded  hj  that  of  The  Wohet" 
Hampton  New  Waterworks  Company  v.  Hawksford  (i), 
and  they  indicated  very  considerable  doubt  of  the  pro- 
priety of  that  decision.  In  that  doubt  we  do  not  concur, 
as  it  does  not  seem  to  us  that  the  decision  was  such  as 
supposed  by  the  Court  below.  What  was  decided  there 
was  that  there  was  no  sealed  register  at  the  time  of  the 
fii*8t  calls,  and  that  unless  there  was  the  defendant  was 
not  then  a  shareholder  liable  to  calls.  The  remark  that 
the  defendant  was  not  the  owner  of  specific  shares  is 
only  in  furtherance  and  illustration  of  the  remark  that 
there  was  no  sealed  register.  We  think  that  case  was 
rightly  decided,  but  that  it  was  no  authority,  as  sup- 
posed, for  the  decision  in  the  Court  below ;  and  some  of 
us  concur  in  that  part  of  the  doubt  there  indicated,  viz., 
whether  the  want  of  niunbering  the  shares  in  the  register 
would  of  itself  be  a  bar  to  this  action. 

But  it  is  not  necessary,  to  decide  that  question,  as 
there  is  another  objection  taken  by  the  defendant  on 
which  we  think  him  entitled  to  judgment.    The  deda- 


(a)  See  ante,  p.  604^-606. 


(6)  7C.B.N.S.796. 
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ration  and  the  replication  to  the  third  plea  both  assert^ 
the  former  in  part  by  implication^  the  latter  in  words^ 
that  the  defendant  was  a  shareholder  at  the  time  of  the 
calls,  and  indebted  by  virtue  of  the  deed  of  settlement. 
We  think  he  was  not ;  the  cases  cited  are  inapplicable. 
There  is  no  statute  laying  down  an  arbitrary  rule  to 
govern  this  case.  The  question  is  at  common  law,  and 
we  are  of  opinion  he  is  not  liable  as  alleged,  unless 
he  had  executed  the  deed.  There  may  be  evidence  that 
he  agreed  with  the  promoters  to  become  a  shareholder 
to  execute  the  deed,  or  even  that  he  so  agreed  with  the 
plaintiff,  but  that  is  not  the  case  put  forward  in  the 
declaration.  Nor  is  this  a  mere  formal  objection.  Had 
the  defendant;  been  charged  on  such  an  agreement  the 
question  would  be  wholly  different,  the  defence  might 
be  different,  the  damage,  if  any,  different. 
We  think  the  judgment  should  be  affirmed. 

Judgment  affirmed* 


1861. 

Ibibb  Peat 
Company 

▼. 
Phiujps. 
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MEMORANDA. 

In  this  Vacation, 

John  Baron  Campbell,  Lord  High  Chancellor,  died 
suddenly  on  the  morning  of  Sunday,  the  23d  June,  at 
hifl  residence,  Stratheden  House,  KnighUbridge, 

Sir  Richard  Bethell,  Attorney  (General,  was  thereupon 
appointed  Lord  High  Chancellor,  and  was  created  a  peer 
by  the  title  of  Baron  Wedbury,  of  fVestbury,  in  the 
county  of  Wilts. 

Sir  WtUiam  Atherton,  Solidtor  General,  succeeded  to 
the  o£Sce  of  Attorney  General :  and  Boundell  Palmer 
Esq.^  one  of  Her  Majestjr^s  Counsel,  was  appointed 
Solicitor  General.  He  afterwards  received  the  honour 
of  knighthood. 

JEdunn  John  James  Esq.,  one  of  Her  Majesty's 
Counsel,  was  disbarred  by  the  benchers  of  the  Honourable 
Society  of  the  Inner  Temple. 


END   OF  TRINITY  VACATION. 
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ABGUED  AND  D£T£BMIIf£D 


THE  QUEEN'S  BENCH, 
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*  *^©  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COGKBUBN  C.  J.         j        BliACKBUBN  J. 
WiGHTMAN  J.  I 

Hill  J.  was  absent  during  the  whole  Term,  owing  to 
iU  health. 


WiixsMEB  against  Jacklin.  aaturda^, 

November  2L 


1.  Under  the  Insolvent  Debtore  Act,  1  &  2  Vict,  c.  110.,  it  is  not  a  Insolveni 
ooodition  on  the  non-Testing  in  the  assignees  of  privileged  articles  of  debtor, 

the  msolrent  not  exceeding  the  value  of  20/.,  that  those  articles  be   ^  #  2  Viet, 
specified  by  him  in  his  schedule.  ^'  1 10' 

2.  Quare,  when  the  value  of  such  articles  exceeds  20i,  PrivUeffed 

articles, 

T^HIS  was  an  action  for  the  conversion  of  the  plain- 
tiff's goods;   to  which  the.  defendant  pleaded  the 
general  issue  and  a  traverse  of  the  plaintiff's  possession. 
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1861.  On  the  trials  before  WWiama  J.,  at  the  Surreif  Sum- 

WiLUMKR  ^^  Aflflizes^  1861^  it  appeared  that^  on  the  26th  July, 
Jackuv.  1860^  the  plaintiff,  according  to  the  proyisionB  of  the  1  &  2 
Vict.  c.  110.,  petitioned  the  Ckrart  for  the  relief  of  in- 
solvent  debtors  to  be  discharged  from  his  liabilities.  A 
Testing  order  was  made  accordingly,  and  the  defendant 
appointed  trade  assignee ;  and  on  the  9th  Jtcj/ a  final  order 
was  made  for  the  discharge  of  the  plaintiff  at  the  expira* 
tion  of  nine  months  firom  the  date  of  the  vesting  curder. 
The  defendant  having,  as  assignee,  taken  possession  of  the 
plaintiff's  property,  and  sold  it  for  the  benefit  of  the 
creditors,  nnder  section  4Sl  of  the  statute,  the  plaintiff 
brought  the  present  action  against  him  to  recover  the 
value  of  certain  privileged  articles,  alleged  to  have  been 
sold  among  the  rest.  In  his  schedule,  however,  the 
plaintiff  had  not  specified  any  articles  which  he  claimed 
to  retain  as  privileged.  Under  these  drcumstanoes  a 
verdict  was  taken  for  the  plaintiff  for  9/.,  with  leave 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Hawkins  now  moved  accordingly. — There  was  no  evi- 
dence to  shew  that  these  articles  were  excepted  finom 
the  operation  of  the  Insolvent  Debtors  Act,  1  &  2  VicL 
c.  110.  Sect.  87  of  that  statute  enacts:  ''Upon  the 
filing  of  such  petition  by  such  prisoner,  or  on  the  filing 
of  such  petition  by  such  creditor  or  creditors  as  afore- 
said, and  the  evidence  in  support  thereof,  as  .the  case 
may  be,  it  shall  be  lawful  for  the  said  Court  for  the 
Belief  of  Insolvent  Debtors,  and  such  Court  is  hereby 
authorized  and  required,  to  order  that  all  the  real  and 
personal  estate  and  effects  of  such  prisoner,  both  within 
this  realm  and  abroad,  except  the  wearing  apparel^  bed- 
ding, and  other  such  necessaries  of  such  person  and  his 
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fiunily,  and  the  working  took  and  implements  of  such        i86l. 

prisoner^  not  exceeding  in  the  whole  the  value  of  20/. ;     Wihuum 

and  all  the  fbtore  estate^  right,  title,  interest,  and  trust      j^^^^ 

of  such  prisoner  in  or  to  any  real  and  personal  estate 

and  ejffects  within  this  realm  or  abroad  which  such 

prisoner  may  purchase,  or  which  may  revert,  descend, 

be  devised  or  bequeathed,  or  come  to  him,  before  he 

dudl  become  entitled  to  his  final  discharge  in  pursuance 

of  this  Act,  according  to  the  adjudication  made  in  that 

behalf;  &c.,  and  all  debts  due  or  growing  due  to  such 

prisoner,  &c,  shall  be  vested  in  the  provisional  assignee 

for  the  time  being  of  the  estates  and  effects  of  insolvent 

debtors  in  England^  &c. ;  and  such  order  when  so  made 

shall,  without  any  conveyance  or  assignment,  vest  all 

the  real  and  personal  estate  and  effects  of  such  prisoner, 

and  all  such  future  real  and  personal  estate  and  effects  as 

aforesaid,  of  eveiy  nature  and  kind  whatsoever,  &c., 

in  the  said   provisional  assignee,   &c.''     That  section 

must,  however,  be  read  in  connection  with  sect.  69, 

which  enacts :  ''  Every  prisoner  whose  estate  shall,  by 

an  order  to  be  made  under  this  Act,  be  vested  in  the 

pxorisional  assignee  of  the  said  Court  for  the  relief  of 

insolvent  debtors  (whether  upon  his  own  petition  or 

on  the  petition  of  any  such  creditor  as  aforesaid), 

shall,  within  the  space  of  fourteen  days  next  after  such 

(Oder  shall  have  been  made,  or  next  after  notice  in 

ipiiting  of  such  order  having  been  made  shall  have 

been  given  to  him,  in  case  such  order  shall  not  have 

heen  made  on  his  own  petition,  or  within  such  further 

time  as  the  said  C!ourt  shall  think  reasonable,  deliver 

in  to  the  said  Court  a  schedule,  containing  a  fiill  and 

fair  description  of  such  prisoner,  as  to  his  name  or 

names,  trade  or  trades,  profession  or  professions,  to- 
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1861.  gether  with  the  last  usual  place  of  abode  of  such 
MTiLUMBR  prisoner^  aud  the  place  or  places  where  he  has  resided 
jAOKLa.  d^^^^^u^  ^^^  time  when  his  debts  were  contracted;  and 
also  a  full  and  true  description  of  all  debts  due  or 
growing  due  from  such  prisoner  at  the  time  of  making 
such  order^  &c.;  and  also  a  full,  true,  and  perfect 
account  of  all  the  estate  and  effects  of  such  prisoner, 
real  and  personal;  .  •  .  •  and  also  shall  fully  and  truly 
describe  the  wearing  apparel,  bedding,  and  other  neces- 
saries of  such  prisoner,  and  his  or  her  fisunily,  and  the 
working  tools  and  implements  of  such  prisoner,  not 
exceeding  in  the  whole  the  value  of  20Z.,  which  may 
be  excepted  by  such  prisoner  from  the  operation  of  this 
Act,  together  with  the  values  of  such  excepted  articles 
respectively;''  &c.  The  object  of  the  statute  was  to 
vest  in  the  assignee  by  the  vesting  order  all  the  property 
of  the  insolvent,  except  such  articles  of  wearing  apparel, 
working  tools  and  implements,  not  exceeding  20/.  in 
value,  as  should  be  expressly  specified  by  the  insolvent 
in  his  schedule.  Now  the  property  in  respect  of  which 
this  action  is  brought  was  not  so  specified,  and  conse- 
quently became  vested  in  the  assignee.  If  this  were 
not  so,  in  whom  would  the  property  in  those  articles 
be  vested  in  the  interval  between  the  vesting  order 
and  filing  the  schedule?  Besides,  suppose  the  insol- 
vent possessed  articles  of  the  privileged  class  to  an 
amount  exceeding  20il,  how  would  it  be  possible  to  tell 
which  of  those  articles  vested  in  the  assignees  and  which 
remained  in  the  insolvent?  Moreover,  an  insolvent  may 
not  desire  to  exercise  his  right  of  claiming  any  articles. 
In  Lea  v.  Telfer  (a)  it  was  held,  under  the  old  Insolvent 
Debtors  Act,  1  G.  4.  c.  119.,  that  an  insolvent  could  not 

(a)  1  Car.  #  P.  146. 
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majntain  an  action  for  property  which  he  had  before  his  1861. 
insolyency^  even  though  the  assignee  did  not  interfere  to  Wilmmee^ 
prevent  him.  The  more  recent  Act,  7  &  8  Vkt  c.  96.,  jackum. 
''to  amend  the  hiw  of  insolvency,  bankruptcy  and 
execation,"  by  sect  9  enacts;  ''The  wearing  apparel, 
bedding,  and  other  necessaries  of  the  petitioner  and  his 
fiunily,  and  the  working  tools  and  implements  of  the 
petitioner,  not  exceeding  in  the  whole  the  valne  of  20/., 
may  be  excepted  by  the  petitioner  in  his  petition  from 
the  operation  of  the  said  recited  Act,''  (5  &  6  Vict  c.  116.), 
"and  of  this  Act,  and  in  such  case  shall  be  altogether 
excluded  from  the  operation  of  the  said  Acts :  Provided 
always,  that  such  excepted  articles,  with  the  values  thereof 
respectively,  to  be  ascertained  and  appraised,  if  the  Com- 
missioner shall  think  fit,  in  such  manner  as  he  shall  direct, 
be  folly  and  trulydescribed  by  the  petitioner  in  his  sche- 
dule, but  otherwise  the  exception  thereof  shall  be  of  no 
fiirce  as  to  any  part  of  the  same.''  In  Taylor  v.  Roberts  (a), 
imder  that  statute,  where  an  insolvent  claimed  as  ex- 
cepted articles  "  Sundry  articles  of  furniture,  worth  in 
my  estimation  about  16/.,"  it  was  held  insufficient,  as  he 
was  bound  to  specify  each  article,  and  state  its  value. 

CocKBUKN  C.  J.  I  am  of  opinion  that  there  ought  to 
be  no  rule  in  this  case.  The  87th  section  of  the  Insol- 
vent Debtors  Act,  1  &  2  Vict.  c.  110.,  expressly  excepts 
from  vesting  in  the  provisional  assignee  imder  the  vest- 
ing order  articles  of  wearing  apparel,  and  working 
tools  and  implements  of  the  insolvent,  to  the  amount 
of  20/.  It  is  true  the  69th  section  requires  that  in  his 
schedule  the  insolvent  shall  state  if  he  claims  the  benefit 
of  the  exception  which  the  statute  gives  in  respect  of 

(a)  1  H,  #  N.  96. 
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1861.  privileged  articles^  but  it  does  not  make  his  doing  so  a 
WitLgMBa  condition  on  vhieh  the  qtiestion  whether  section  37  is  to 
Jaokuv.  ^™®  "^^  operation  or  not  is  to  depend ;  and  as  snch 
a  condition  is  not  to  be  found  in  any  other  section  of 
the  statute^  -we  cannot  construe  it  as  containing  one. 
And^  although  it  may  be  urged  that  this  construction  of 
the  statute  will  enable  insolvents  to  work  frauds  on 
their  creditors,  it  is  not  for  us  to  supply  what  the 
Legislature  has  not  supplied. 

WiOHTMAN  J.  I  think  it  may  be  taken  for  granted, 
though  it  is  not  directly  admitted,  that  there  is  notiiing 
here  to  shew  that  the  value  of  the  excepted  articles  claimed 
by  the  insolvent  exceeded  20/. ;  consequently  the  insol- 
vent is  entitled  to  claim  articles  to  that  amount ;  and 
those  articles  have  not  vested  in  the  assignees  under 
section  87  of  the  1  &  2  Fict.  c.  110.,  as  the  rest  of  the 
property  of  the  insolvent  has  done.  It  is  unnecessary 
to  consider  the  case  put  by  Mr.  Hawkms,  namely,  sup- 
posing these  articles  were  mixed  with  others  of  the  same 
kind,  the  total  value  of  the  whole  amounting  to  a  sum 
exceeding  20L,  so  that  the  question  would  be  which  are 
the  goods  claimed  by  the  insolvent.  Some  difficulty 
might  arise  there ;  but  in  the  present  case  there  is  none, 
the  only  point  being,  did  these  articles  vest  in  the 
assignees  or  not  ? 

Blackburn  J.  The  87th  section  of  stat.  1  &  2  Viet 
c.  110.  vests  in  the  assignees  all  the  personal  estate  of 
the  prisoner,  except  wearing  apparel,  working  tools  and 
implements,  not  exceeding  the  value  of  20L  Now,  if 
the  fact  were  that  the  working  took,  &c.,  of  the  inaol- 
vent  did  exceed  the  value  of  20/.,  the  question  might 
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ariae^  which  portion  of  them  not  exceedmg  the  valne        1861. 
of  20Z.  ahonld  belong  to  the  prisoner^  and  which  to  the     Wilmmbk 
assignees.     I  am  not  prepared  to  express  an  opinion  on      j^o^uir. 
that.     It  is  unnecessary  to  do  so^  for  on  the  evidence  as 
it  stands  the  whole  of  the  working  tools^  Sec*,  of  the  insol- 
vent are  not  shewn  to  have  exceeded  the  value  of  20/. 
Then  the  only  question  is^  whether  the  69th  section  of 
this  Act  makes  it  a  condition  on  the  non- vesting  of  these 
kinds  of  property  in  the  assignees  that  the  insolvent 
shall  truly  describe  in  his  schedule  the  articles  which 
he  dflims.     Such  words  are  found  in  stat.  7  &  8  f^tct 
e.  96.  #.  9.,  which  was  dted  by  Mr.  Hawkins;  but  they 
are  not  in  this  Act ;  though  it  might  have  been  more 
convenient  if  they  had  been  inserted. 

Bule  refused. 


The  Queen  against  Kirby.  nursday, 

KavemberlilL 

Where  a  itenon  is  aaMased  to  the  poor  rate  in  respeot  of  hia  own  Voting  in 

property,  and  ia  also  executor  of  a  person  whose  executors  are  assessed  vestry. 

m  respect  of  propertj  of  the  deceased,  he  is  entitled  to  vote  at  a  yestty,  5S  G.3,  c  69. 

under  58  G.  3.  c.  69.,  if  the  two  assessments  amount  to  25^.  Joinin 

TTUDDLESTON  had  obtained  a  rule,  in  Trimty 
Term^  calling  on  George  Kirby  to  shew  cause  why 
an  information,  in  the  nature  of  a  quo  warranto,  should 
not  be  exhibited  against  him,  to  shew  by  what  authority 
he  claimed  to  exercise  the  office  of  vestry  clerk  of  the 
parish  or  township  of  Bicester  Market  End,  in  the  county 
of  Oxford,  on  the  ground  that  he  had  not  a  legal  ma- 
jority of  votes  at  the  election  to  that  office. 

It  appeared  that  the  provisions  of  stat  13  &  14  Vict. 
c.  57.,  relative  to  the  appointment  of  vestry  clerks,  had 


qualificatiofu. 
£kecutar. 


648  MICHAELMAS  TERM. 

1861.  ^^^^^  applied  to  and  were  in  force  in  the  pariah  or  town- 
The  QuEEH  ^P  ^^  Bicester  Market  End;  and  that^  at  a  meeting  for 
KiBBT  ^^^  purpose  of  electing  a  vestry  derk  under  section  6  of 
that  Act^  George  Kirby,  one  of  the  candidates^  obtained 
a  majority  over  his  opponent.  Some  of  the  votes  were 
disputed;  on  grounds  to  which  it  is  unnecessary  to 
refer ;  for  the  question  ultimately  resolved  itself  into 
this;  whether  WUham  Palmer^  who  voted  for  Kirby^  was 
entitled  to  one  vote  or  two.  He  was  assessed  to  the  last 
rate  for  the  relief  of  the  poor  for  27/.  lOf .  in  respect  of 
a  house  and  premised  in  his  occupation^  which  it  was 
admitted  gave  him  one  vote.  He  was  also  assessed  in 
212. 16«.  for  another  property,  and  was  also  one  of  the 
two  executors  of  W.  Finch,  whose  executors  were  rated 
at  12/.}  and  the  question  was  whether,  as  these  two  sums 
together  amounted  to  261,  he  thereby  became  entitled 
to  a  second  vote. 

Lush  and  Field  die  wed  cause. — The  third  section  of 
the  68  G.  8.  c.  69.,  "  For  the  r^ulation  of  parish  ves- 
tries/' enacts:  ''In  all  such  vestries  every  inhabitant 
present,  who  shall,  by  the  last  rate  which  shall  have  been 
made  for  the  relief  of  the  poor,  have  been  assessed  and 
diarged  upon  or  in  respect  of  any  annual  rent,  profit  or 
value,  not  amounting  to  60/.,  shall  have  and  be  entitled 
to  give  one  vote  and  no  more;  and  every  inhabitant 
there  present,  who  shall  in  such  last  rate  have  been 
assessed  or  charged  upon  or  in  respect  of  any  aj^mi^l 
rent  or  rents,  profit  or  value,  amoimting  to  50/.  or  up- 
wards (whether  in  one  or  more  than  one  sum  or  charge), 
shall  have  and  be  entitled  to  give  one  vote  fi>r  every 
25/.  of  annual  rent,  profit  and  value  upon  or  in  respect 
of  which  he  shall  have  been  assessed  or  charged  in  such 
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last  rate^  so  neyertheless  that  no   inhabitant  shall  be        1351. 

entitled  to  give  more  than  six  votes;  and  in  cases  where    jhe  Queen 

two  or  more  of  the  inhabitants  present  shall  be  jointly       ki^bt 

rated,  each  of  them  shall  be  entitled  to  vote  according  to 

the  proportion  and  amount  which  shall  be  borne  by 

him  of  the  joint  charge ;  and  where  one  only  of  the 

persons  jointly  rated  shall  attend  he  shall  be  entitled 

to  vote  according  to  and  in  respect  of  the  whole  of  the 

joint  chaise/*    The  question  here  has  never  been  raised 

before ;  but  there  is  no  reason  why  this  person  should  not 

join  the  property  he  holds  in  his  personal  with  that 

vhich  he  holds  in  his  representative  character,  so  as  to 

make  up  the  amount  which  entitles  him  to  vote.     The 

statute  does  not   say  that  the  property  in  respect  of 

which  a  man  votes  shall  consist  of  one  tenement  or 

many;  the  object  of  it  was   to  give  every  person  a 

number  of  votes  proportionate  to  his  stake  in  the  parish. 

The  provision  in  the  section  that,  where  two  or  more 

inhabitants  are  jointly  rated,  each  shall  be  entitled  to 

vote  according  to  his  proportion  of  the  joint  charge, 

favours  this  construction. 

It  does  not  appear  in  the  present  case  whether  the  co- 
executor  of  Palmer  was  present  at  the  meeting;  but, 
even  if  he  were.  Palmer  is  entitled  to  vote  in  respect  of 
half  the  property  of  his  testator,  which,  together  with 
lus  own,  will  make  up  the  qualification. 

HuddlesUm  and  Sawyer,  in  support  of  the  rule. — The 
statute  requires  the  party  voting  to  be  "  assessed  and 
charged^'  to  a  certain  amount.  Here,  as  to  part  of  the 
property,  he  is  not  ^'assessed  and  charged;'^  but  the 
assessment  and  charge  are  on  the  executors  of  a  person 
deceased.    The  Legislature  did  not  intend  that  qualifi- 

VOL.   I.  2  X  B.   &   s. 
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1861.  cations  in  different  rights  should  be  joined  for  this  pur- 

The  QuBEN  P^^'    '^^^  provision  in  the  section  relied  by  on  the  other 

KiRBT  ^^^  ^^y  applies  to  the  case  where  partners  are  rated. 

CockburnC.J.  This  rule  must  be  discharged.  It  turns 
entirely  on  the  question  whether  the  voter,  WiUiam 
Palmer^  was  entitled  to  two  votes  or  one.  It  is  admitted 
on  all  hands  that  he  was  entitled  to  one ;  so  that  the 
question  resolves  itself  into  this^  was  he  entitled  to  a 
second  on  the  facts  disclosed  ? 

It  appears  that  he  had  some  property  to  which  he  was 
assessed  to  the  poor  rate  in  his  individual  capacity^  but 
not  sufficient  to  make  out  a  qualification  for  a  second  vote, 
and  accordingly,  in  order  to  enable  him  to  give  a  second 
vote,  he  proposed  to  add  to  it  another  assessment  by 
which  he  was  assessed  to  the  poor  rate  as  executor  of  W. 
Finch.  The  two  qualifications  put  together  make  up 
more  than  enough  to  give  the  value,  and  the  point 
therefore  is  whether,  for  this  purpose,  property  held  by 
a  man  in  his  individual  capacity  can  be  added  to  that 
held  by  him  in  his  capacity  of  executor.  Looking  to 
the  statute  68  G.  8.  c.  69.,  on  which  this  question  turns, 
it  is  very  plain  that  the  intention  of  the  Legislature  was 
that  parties  assessed  to  the  poor  rate  should  vote  at  ves- 
tries in  respect  of  the  amount  of  the  property  to  which 
they  are  assessed ;  and  it  has  been  fidrly  admitted,  and 
may  be  taken  as  established,  that  properties  in  the 
same  right  may  be  put  together  to  make  up  the  neces- 
sary amount.  If  this  be  so,  what  is  there  to  prevent  an 
executor  voting  in  vestry  if  the  property  held  by  him  as 
such,  and  duly  assessed,  is  sufficient  in  value.  I  do  not 
see  anything  in  the  Act,  or  in  its  policy,  to  prevent 
that,  nor  any  reason  why  he  should  be  excluded.    His 


XXV.   VICTORIA.  651 

property  is  equally  liable  to  the  rate  with  that  of  any        iggi, 
other  person,  and  ought  to  be  represented  accordingly.  "xheQuwuT 
I  think  this  case  comes  within  both  the  letter  and  the       ^  ^* 

IklEBT. 

spirit  of  the  Act. 

WioHTMAN  J.  I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

Blackburn  J.  Although  the  name  of  fV.  Palmer 
does  not  appear  on  the  rate  for  a  portion  of  this 
property,  yet  JFSncA's  executors  are  charged  for  it,  and 
it  is  open  to  him  to  shew  that  he  is  one  of  them. 
I  cannot  see  any  difference  between  the  property  being 
stated  as  belonging  to  Finches  executors  and  its  being 
put  down  under  the  name  of  TF.  Palmer  and  that  of 
his  co-executor.  I  do  not  think  it  necessary  to  con- 
sider whether  the  co-executor  of  Palmer  was  present 
at  this  vestry;  for,  suppose  he  were  (so  as  to  reduce 
the  qualification  to  the  lowest  amount).  Palmer  would 
still  be  entitled  to  6/.  in  respect  of  this  property,  and 
that,  taken  with  what  he  has  in  his  own  right,  raises  the 
sum  above  25/.,  and  he  therefore  would  have  a  right  to 
a  second  vote  unless  there  is  something  in  the  statute  to 
prohibit  him.  The  words  of  the  statute  appear  to  me 
to  express  that,  although  a  person  is  jointly  charged,  he 
may  still  vote  if  his  proportion  of  the  joint  charge  added 
to  the  amount  of  his  own  property  is  sufficient. 

More  express  words  might  have  been  made  use  of,  but 
enough  is  stated  to  shew  that  intention ;  and,  as  my 
Lord  Chief  Justice  stdd,  this  construction  likewise  carries 
out  the  spirit  of  the  Act. 

Rule  discharged. 

2x2 
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[18G0.] 


[Tuesday,  SOMMERVILLE    agaiTlSt  WiLLTAM    MiREHOUSB    aiicl 

^^^']  another,  Esquires  (a). 

Church  rate. 

Limitation  of  Declaration  against  justices  of  the  peace  alleged  that  the  plaintiff  was 
comj'lahit.^  rated  to  a  church  rate,  which  was  demanded  on  the  8th  September  18o7: 
11  ^  12  Vict,  that  the  plaintiff  was  summoned  for  non  payment  thereof  on  the  6th 
c  4a  8.11.  Mat/  1859 ;  that  at  the  hearing,  on  the  12th  May  1859,  the  plaintiff  gaxe 

Action  against  evidence  that  the  rate  had  been  demanded  of  him  and  the  matter  of 
•^^^^j'^C  o  Tr  complaint  had  arisen  more  than  six  months  before  the  complaint^  and 
1 1  #  12  J  ict.  contended  that»  by  stat.  1 1  &  12  Vict.  c.  43.  *.  1 1.,  the  defendants  had  no 
c.  4 . .  ».  1.  jurisdiction :  yet  the  defendants  made  an  order  for  payment  of  the  rate, 

which  order  had  been  quashed.  Plea^  that  upon  the  hearing  of  the 
complaint  it  was  proved  that,  besides  the  demand  of  the  rate  in  the 
declaration  mentioned,  the  same  was  again  demanded  on  the  25th  March 
1859,  and  the  complaint  was  laid  within  six  calendar  months  firom  the 
time  of  that  demand.  Upon  demiurer,  held,  that  it  was  within  the  duty 
of  the  defendants,  as  justices,  to  determine  the  question  whether  a  com- 
plaint waa  made  within  the  time  limited ;  and  therefore,  b^  sect.  1  of  stat. 
11  &  12  Vict.  e.  44.,  the  action  was  not  maintainable  without  proof  of 
znalice  and  want  of  reasonable  and  probable  cause. 

^PHE  declaration  alleged  that  the  defendants  were 
two  of  Her  Majesty's  justices  of  the  peace  for  the 
county  of  Gloucester,  and  the  plaintiff  was  an  occupier 
of  a  paper  mill^  lands^  buildings  and  premises  in  the 
hamlet  of  Bitton,  in  the  parish  of  Bittouy  in  the  county 
aforesaid^  and  rated  in  respect  thereof  to  a  church  rate 
for  the  said  hamlet^  which  was  and  is  a  place  making 
its  own  church  rates^  in  the  sum  of  1/.  4^.  O^d,,  which 
church  rate  was  made  on  the  8d  February^  1857,  and 
was  duly  demanded  by  the  churchwardens  of  the  said 
hamlet,  from  the  plaintiff,  on  the  8th  September^  1857 ; 
and  which  church  rate  the  plaintiff  then  and  there 
refused  to  pay;  and  the  plaintiff  was  in  due  form  of  law 

(a)  Irhia  case  was  cited  in  the  next  case,  and  is  therefore  reported 
out  of  its  order. 
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required,  by  a  summons  in  that  behalf  under  the  hand       [i860.] 
and  seal  of  one  of  Her  Majesty^s  justices  of  the  peace  sommebviu.b 
for  the  said  county,  bearing  date  the  5th  Jlfoy,  1859,    -^^^^^^^^^ 
and  duly  served  upon  the  plaintiff,  to  appear  on  the 
12th  May,  1859,  before  Her  Majesty's  justices  of  the 
peace  for  the  said  county  at  the  Sessions  Room,  Law- 
fortfs  Gate,  in  the  said  county,  to  answer  to  the  com- 
plaint and  information  of  ^.  S,,  one  of  the  churchwardens 
of  the  said  hamlet,  that  the  plaintiff  had  neglected  and 
refused  to  pay  the  sum  aforesaid,  to  which  it  was  alleged 
in^the  summons  that  the  plaintiff  was  rated  in  the  said 
church  rate,  the  validity  of  which  rate  it  was  further 
alleged  in  the  summons  had  not  been  questioned  in  any 
Ecclesiastical  Court.     And  the  plaintiff  duly  attended 
in  obedience  to  the  summons,  at  the  time  and  place 
therein  mentioned,  before  the  defendants  then  and  there 
being  and  acting  as  two  of  Her  Majesty's  justices  of  the 
peace  for  the  county  of  Gloucester ;  and  the  matter  of 
the  complaint  and  information  was  then  entered  into 
and  heard  by  and  before  the  defendants  so  being  and 
acting  as  such  justices ;  and  evidence  was  given  to  the 
said  justices  by  and  on  behalf  of  the  said  A.  S,,  as  such 
complainant  as  aforesaid,  in  support  of  the  informa- 
tion and  summons ;  and  the  plaintiff  then  and  there 
proved  to  the  defendants  then  being  and  acting  as  such 
justices,  and  tendered  and  produced  evidence  before 
the  defendants  then  being  and  acting  as  such  justices, 
vhich  was  wholly  uncontradicted  and  undisputed,  and 
to  which  there  was  no  evidence  whatever  in  reply, 
that  the  said  church  rate  had  been  demanded  of  the 
plaintiff,  and  that  the  matter  of  the  complaint  and  in- 
formation aforesaid  had  arisen  more  than  six  calendar 
inonths  before  the  complaint  and  information  were  made 
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[I860.]      and  laid,  to  wit,  on  the  8th  September^  1857,  as  afore- 
80XXBBYILLB  ^^  j  and  the  plaintiff,  by  his  attorney,  then  read  to 
MiBBHoufB,    *^®  defendants,  then  being  and  acting  as  such  jus- 
tices, the  words  of  the  statute  in  that  case  made  and 
provided,  to  wit,  the  11  &  12  Vtct  c.  48.  *.  11.,  and 
told  the  defendants  that  they  had  no  jurisdiction,  as 
such  justices,  in  the  matter  of  the  complaint  and  infor- 
mation, for  the  reason  aforesaid,  and  required  them  to 
dismiss  the  simimons,  and  to  make  no  order  for  the 
payment  of  the  sum  thereby  demanded.    Yet  the  de- 
fendants, professing  and  assuming  to  act  as  such  jus- 
tices, but  having  no  right,  authority  or  jurisdiction  so 
to  do,  proceeded  to  make,  and  did  make,  an  order, 
under  their  hands  and  seals,  whereby  they  ordered  and 
appointed  the  plaintiff  to  pay  or  cause  to  be  paid  tmto 
the  churchwardens  of  the  hamlet  of  BUton,  the  sum  of 
1/.  4^.  O^d.f  and  the  fiirther  sum  of  10s,  for  such  costs 
and  charges  of  the  said  churchwardens  concerning  the 
premises,  as  upon  the  merits  of  the  cause  did  appear  to 
them,  the  defendants,  just  and  reasonable ;  which  order 
had  since  then  and  before  the  commencement  of  this 
action  been  duly  quashed  by  Her  Majesty's  Court  of 
Queen's  Bench  for  the  causes  aforesaid.    The  declara- 
tion, after  an  averment  that  all  things  had  been  done 
by  the  plaintiff  and  had  happened  to  entitle  him  to 
recover  in  this  action,  concluded  thus :  "And  the  plain- 
tiff says  that,  by  reason  of  the  unlawful  act  of  the  defend- 
ants in  professing  and  assmning  to  act  as  such  justices 
as  aforesaid,  and  in  making  the  said  order  in  the  matter 
aforesaid,  whereof  as  aforesaid  they  had  no  jurisdiction^ 
and  by  reason  of  the  plaintiff  being  hable  to  be  pro- 
ceeded against  further  in  the  matter  of  the  said  com- 
plaint and  information,  and  to  have  his  goods  distrained 
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upon  if  he  should  not  obey  the  order  as  aforesaid^  so      [I860.] 
long  as  the  same  remained  of  full  force  and  not  quashed,  Sommmvili* 
the  plaintiff  has  been  put  to  great  inconvenience  and   j£,„HoufB. 
annoyance,  and  has  also  been  put  to  great  loss  and  ex- 
poise,  and  has  necessarily  incurred  great  costs  in  and 
about    applying  to   Her  Majesty's  Court  of  Queen's 
Bench  for  a  writ  of  certiorari  to  remove  the  said  order 
into  the  said  Court,  and  for  a  rule  to  quash  the  said 
order,  and  in  and  about  the  proceedings  necessarily 
incidental  thereto." 

Plea^  that  upon  the  hearing  of  the  complaint  by  the 
defendants,  as  in  the  declaration  mentioned,  it  was 
proved  on  behalf  of  the  said  A.  S.,  to  them  the  defend- 
ants,  and  which  proof  was  undisputed  by  the  plaintiff, 
ibsi  besides  the  demand  of  the  rate  in  the  declara- 
tion mentioned,  the  same  was  again  demanded  by  the 
said  A.  &,  being  then  one  of  the  churchwardens  of 
the  said  hamlet,  on  the  25th  March,  1859,  and  that 
the  plaintiff  then  again  neglected  and  refused  to  pay 
the  same,  and  that  the  said  last  mentioned  information 
and  complaint  was  laid  within  six  calendar  months  firom 
the  time  when  the  last  mentioned  demand  and  refusal 
took  place,  and  the  said  A.  S.  on  the  said  hearing  relied 
on  the  last  mentioned  demand,  and  neglect  and  refusal, 
as  the  ground  of  this  complaint. 

The  defendants  also  demurred  to  the  declaration. 

Issue  on  the  plea,  and  demurrer  thereto. 

Joinder  in  demurrers. 

Gray,  for  the  defendants. — Assuming  that  the  cause 
of  complaint  was  complete  on  the  first  demand  of  the 
rate,  bM  that  a  second  demand  could  not  be  made  so  as 
to  take  the  case  out  of  sect.  11  of  stat.  11  &  12  Vict 
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[I860.]  ^*  43.,  and  therefore  the  order,  being  made  without  juris- 
SoMMEBTiLLB  dlction,  was  properly  quashed,  still  this  action  will  not  lie. 
MiRKHoviE.  ^^^f  ft^  action  will  not  lie  against  justices  for  making 
an  invalid  order,  if  they  honestly  made  a  mistake  in  law ; 
Harman  v.  Tappenden  (a),  Ackerley  v.  Parkinson  (b),  per 
Lord  Kenyan.  Secondly,  the  plaintiffs  are  protected  by 
stat.  11  &  12  VicL  c.  44.  The  action  cannot  be  main- 
tained under  sect.  1^  because  the  declaration  does  not 
allege  that  the  act  which  is  the  cause  of  action  was 
done  maliciously,  and  without  reasonable  and  probable 
cause.  Sect.  2  enacts,  that  ''for  any  act  done  by  a 
justice  of  the  peace  in  a  matter  of  which  by  law  he 
has  not  jurisdiction,  or  in  which  he  shall  have  ex- 
ceeded his  jurisdiction,  any  person  injured  thereby,  or 
by  any  act  done  under  any  conviction  or  order  made  or 
warrant  issued  by  such  justice,'^  may  maintain  an  action 
against  such  justice,  "  as  he  might  have  done  before  the 
passing  of  this  Act,  without  making  any  allegation  in  his 
declaration  that  the  act  complained  of  was  done  mali- 
ciously, and  without  reasonable  and  probable  cause/' 
But  that  section  only  reserves  the  right  of  action  for 
any  act  done  under  the  order,  and  was  not  intended  to 
give  a  new  cause  of  action  against  justices.  The  costs 
of  bringing  up  the  order  for  the  purpose  of  quashing  it 
constitute  a  damnum,  absque  injuria. 
The  Court  then  called  upon 

Lvshy  for  the  plaintiff. — The  justices,  in  making  their 
order  upon  a  complaint  made  more  than  six  montlis 
from  the  first  demand  and  refusal,  acted  without  juris- 
diction ;  for,  although  they  had  jurisdiction  over  the  sub- 
ject matter,  it  appeared  in  the  course  of  the  inquiry 
(«)  1  East,  656.  661,  562.  (6)  3  M.  f  S.  411. 
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before  them  that  they  had  none  to  make  the  order.  [1860.] 
[Cockbum  C.  J.  They  made  a  judicial  mistake  in  de-  sommbrvillb 
dding  that  a  sufficient  complaint  was  made  within  the  ^  ^* 
time  limited  by  sect.  11  of  stat  11  &  12  Vict.  c.  43. : 
the  principle  of  immunity  for  judicial  acts  applies  to 
this  cas&  mil  J.  The  rule  is  laid  down  thus  in  Lin- 
ford  V.  Fitzroy  (a) :  "  The  broad  line  of  distinction  is 
this;  that  unless  the  duty  of  the  magistrate  is  simply 
and  purely  ministerial^  he  cannot  be  made  liable  to  an 
action  for  a  mistake  in  doing  or  omitting  to  do  any 
thing  in  the  execution  of  that  duty,  unless  he  can  be 
fixed  with  malice.^'  [^Cockbum  C.  J.  It  was  within  the 
duty  of  the  justices  to  determine  the  question  which  was 
raised  in  this  case  before  them :  indeed  that  question 
was  a  matter  which  they  were  bound  to  decide.  Hill  J. 
If  anything  had  been  done  under  the  order  it  might  be 
different :  as  soon  as  an  invalid  order  is  acted  upon  a  • 
trespass  is  committed.]  The  point  as  to  jurisdiction  is 
the  same  whether  the  order  is  acted  upon  or  not. 
[Hm  J.  There  is  no  injuria  until  a  seizure  of  the  plain- 
tiff's goods  is  made  in  execution  of  the  order.  Cock- 
bum C.  J.  There  was  a  good  cause  of  complaint  before 
the  justices,  but  a  statute  of  limitations  prevented  it 
from  being  proceeded  upon.]  If  justices  decide  wrongly 
as  to  their  jurisdiction  they  are  liable  to  an  action  for 
an  act  which  they  do  in  consequence. 

Per  CuBiAM  (CocKBURN  C.  J.  and  Hill  J.) 

Judgment  for  the  defendants. 

(a)  13  C  B,  240.  247. 
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Friday, 
November  8th. 

Church  rate. 

53Gf.3.c.l27. 

e.7. 

Validity  of 

rate  dieputed. 

Quaker, 

Anstion  against 

juatiees, 

11  #  12  Vict. 

e.  44.  M.  1, 2. 


Pease  and  others  against  Henry  Chaytor, 
Esquire,  and  another. 

Declaration  againBt  justices  of  the  peace  alleged  that  the  plaintiffi 
were  rated  to  a  church  rate,  the  vahdity  of  which  rate  was  disputed  by 
them ;  that  they  were  summoned  for  non  payment  of  the  rate ;  ibaX  at 
the  healing  before  the  defenduits  the  plaintiffi,  in  good  faith  disputing 
the  Taliditj  of  the  rate,  gave  the  defendants  notice  thereof :  yet  the 
defendants,  not  acting  honk  fide  in  the  belief  that  they  were  acting  in 
conformity  to  law,  and  when  they  well  knew  that  they  had  not  juris- 
diction to  proceed,  made  an  order  for  payment  of  the  rate,  whidi  order 
was  afterwards  quashed,  and  issued  their  warrant  of  distress^  by  Tirtue 
of  which  the  goods  of  the  plainti£&  were  distrained.  Plea^  as  to  Ihe 
distraining  of  the  goods  of  me  plaintiflfe ;  that  the  warrant  was  issued 
on  the  appHcation  of  the  churchwardens,  and  executed  by  their  direction 
as  well  as  by  the  command  of  the  defendants ;  and  that  the  plaintiifi 
afterwards  recovered  judgment  in  replcTin  against  the  churchwardens. 
Upon  demurrer,  held, 

1.  That  the  allegations  in  the  declaration  sufficiently  shewed  that  the 
defendants  knew  that  the  validity  of  the  rate  was  honk  fide  disputed, 
and  that  proper  notice  thereof  was  given  to  them ;  and  therefore,  by  the 
proviso  to  sect  7  of  stat.  53  G.  3.  c.  127.,  they  acted  without  jurisdiction 
u  making  the  order  and  warrant 

2.  The  action  was,  therefore,  by  sect  2  of  stat  11  &  12  Vict.  e.  44., 
maintainable  without  proof  of  malice  and  want  of  reasonable  and  pro- 
bable cause. 

3.  Semltle,  per  BlacJAum  J.  If  the  defendants  act«d  erroneously 
under  the  belief  that  the  validity  of  the  rate  was  not  honk  fide  disputed, 
the  action  would  be  within  sect  1  of  stat  11  &  12  Vict,  c.  44. 

4.  The  proviso  in  sect  7  of  stat  53  G,  3.  c.  127.,  which  takes  away 
the  jurisdiction  of  justices  where  the  validity  of  the  rate  is  bon&  fide 
disputed,  extends  to  Quakers. 

^HE  first  coimt  of  the  declaration  (dated  27th  June 
1859)  alleged  that  the  defendants  were  two  justioes  of 
the  peace  for  the  county  of  Durham,  and  the  plaintiffs  were 
lessees  and  occupiers  of  a  colliery  and  premises  in  the 
chapelry  of  St.  HelerCs,  Auckland,  in  the  said  oonnty^  and 
the  plaintiffs^  by  a  certain  name  or  style^  that  is  to  say 
*' Joseph  Pease  and  others^  or  Company^  owners  of  St 
Helenas  Colliery,*'^  were  rated  to  a  church  rate  for  the 
said  chapelry^  in  a  certain  sum,  that  is  to  say,  8{.»  the 
yaUdity  of  which  rate  was^  at  the  time  of  the  making  of 
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the  rate^  and  from  thence  hitherto  has  been  and  still  is,  1861. 
disputed  by  the  plaintiflb ;  that  the  plaintiffs  were  sum-  -jhuM 
moned  to  answer  a  complaint  that  they  had  refused  to  pay  chatiob. 
the  sum  of  SL  6$.  M.,  being  the  amount  of  the  said  sum 
of  8/.,  together  with  another  sum  of  55.  4d.j  to  which 
the  plaintifib  had  also  been  rated  in  like  manner  as 
aforesaid  to  the  said  church  rate,  the  validity  of  which 
they  disputed ;  that  they,  by  their  agent,  attended  pur* 
suant  to  the  summons,  and  the  hearing  of  the  com- 
plaint was  adjourned  to  the  6th  January^  a.  d.  1859, 
and  upon  that  day  they  again  attended  by  their  agent 
before  the  defendants,  and  the  matters  of  the  complaint 
were  then  entered  into  and  heard  by  the  defendants. 
''  And  the  plaintiffs  say,  that  at  the  time  of  the  hearing 
of  the  matters  of  the  said  complaint,  they  the  plainti£b 
in  good  faith,  truth  and  sincerity,  disputing  and  intend- 
ing to  dispute  the  validity  of  the  said  rate,  upon  the 
hearing  of  the  said  complaint  by  their  said  agent,  gave 
to  the  defendants,  then  being  and  acting  as  such  justices 
as  aforesaid  notice,  that  they  the  plaintiffs  disputed  the 
validity  of  the  said  rate,  and  required  the  defendants,  as 
such  justices  as  aforesaid,  to  forbear  from  and  not  to  give 
judgment  in  respect  of  the  matters  of  the  said  complaint 
And  the  plaintiffs  further  say  that,  upon  the  said  hear- 
ing of  the  said  complaint  by  the  defendants  as  such 
justices  as  aforesaid,  there  was  not  evidence  given  to  or 
before  the  defendants  that  th^  the  plaintiffs  did  not,  in 
fzgA»  or  in  good  faith,  dispute  the  validity  of  the  said  rate, 
or  that  they  did  not  give  such  notice  to  the  defendants 
as  aforesaid.  Yet  the  plaintiffs  in  fact  further  say  that 
the  defendants  afterwards;  and  not  acting  bona  fide  in 
the  belief  that  they  were  acting  as  such  justices  as 
aforesaid,  or  that  they  were  acting  in  conformity  to 
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1861.  law,  but  wilftilly,  •wrongfiilly  and  of  set  purpose  disre- 
PjB^gg  garding  the  said  notice,  and  the  duty  of  the  defendants 
Chattoh.  ^  ®^^^  justices  as  aforesaid,  and  knowingly  and  wilfully 
disregarding  and  disobeying  the  statute  in  such  case 
made  and  provided,  and  wrongfully  and  oppressiyely, 
and  contrary  to  law,  assuming  to  act  as  such  justices  as 
aforesaid  in  the  matters  of  the  said  complaint  when 
they  had  not,  and  when  they  well  knew  they  had  not, 
jurisdiction  to  proceed  farther  thereupon,  or  to  make  or 
give  any  order,  direction  or  judgment  upon  the  said 
matters  of  the  said  complaint,  and  notwithstanding 
such  disputing  by  the  now  plaintiffs,  and  such  notice 
thereof  to  them  the  defendants  given  as  aforesaid; 
proceeded  to  give,  and  did  give,  judgment  in  respect  of 
the  matters  of  the  said  complaint,  and  did  theh  make 
a  certain  order  in  writing,  under  the  hands  and  seals  of 
them  the  defendants,  for  the  payment  by  the  plaintifis 
of  the  said  sum  of  8/.,  together  with  a  sum  of  money 
for  costs,  in  which  order  the  plaintiffs  were  described 
by  the  name  or  style  of  ^Joseph  Pease  and  others,  owners 
of  Saint  Helen's  Colliery ;'  and  which  said  order  by  the 
defendants  so  made  as  aforesaid  was  as  follows.''  [The 
order  was  set  out,  dated  the  6th  January  1869.]  That 
the  said  order  was  removed  into  this  Court  by  certiorari, 
and  before  the  commencement  of  this  suit  was  quashed. 
"  That  after  the  making  of  the  said  order  by  the  de- 
fendants so  made  unlawfuHy  and  without  jurisdiction  as 
aforesaid,  and  before  the  removal  thereof  into  the  said 
Court  here  as  aforesaid,  the  defendants,  having  notice  of 
the  premises  aforesaid,  and  that  the  said  order  was  null 
and  void,  and  of  no  force  or  effect  in  law,  and  that  they 
the  defendants,  as  such  justices  as  aforesaid,  had  no 
jurisdiction,  power  or  authority  to  act  further  in  the 
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matters  of  the  said  complaint  as  aforesaid^  and  no  juris-  1861. 
diction,  power  or  authority  by  distress  and  sale  of  the  p^j^s^ 
goods  of  the  plaintiffs  or  otherwise  howsoever  to  levy  chaytob 
the  said  sums  of  money  by  the  said  order  of  the  de- 
fendants, so  wrongfully  and  unlawfully  ordered  to  be 
paid  by  the  plaintiflfe  as  aforesaid.  Yet  the  plaintifis 
in  fact  fiirther  say  that  the  defendants  further,  wilfully, 
wrongfully  and  unlawfully  assuming  to  act  as  such  jus- 
tices as  aforesaid,  and  for  the  purpose  of  unlawfully  and 
wrongfully  levying  the  amount  of  the  said  sums  of 
money  in  and  by  the  said  order  so  unlawfully  and 
wrongfully  ordered  to  be  paid  as  aforesaid  by  distress 
and  sale  of  the  goods  of  the  plaintiffs,  by  their  warrant 
under  the  hands  and  seals  of  them  the  defendants,  and 
directed  to  the  constable  of  West  Auckland  and  all  other 
peace  officers  in  the  said  county  of  Durham^  did  wrong- 
iuUy  and  unlawfully  command  the  said  constable  and 
peace  officers  in  Her  said  Majesty's  name  forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  plaintiffs, 
who  were  therein  described  as  Joseph  Pease  and  others,  and 
which  said  warrant  of  the  defendants  was  and  is  in  these 
words/'  [The  warrant,  which  was  set  out,  was  dated  the 
Zdi  February  1859,  and  described  the  plaintiffs  as  "  Joseph 
Pease  and  others,  owners  of  St  Helen's  Colliery,  in  the 
said  county,  being  persons  commonly  called  Quakers.''] 
^' And  by  virtue  of  which  said  warrant  of  the  defendants 
80  wrongAilly  and  unlawfully  made  and  issued,  and 
delivered  to  the  said  constable  and  peace  officers  as 
aforesaid/'  divers  of  the  cattle,  goods  and  chattels  of 
the  plaintiffs  were  unlawfully  and  wrongfully  seized, 
taken  and  distrained,  whereby  the  plaintiffs  were  obliged 
to  apply,  and  did  apply  for  and  obtain,  a  writ  of  certiorari 
to  remove  the  said  order  into  this  Court,  and  were  also 
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1861.       obliged  to  apply  and  did  apply  for  and  obtain  a  rule  to 

Fbase       quash  the  said  order,  and  were  also  obliged  to  cause  the 

Chittoe.     said  order  to  be,  and  the  same  was,  accordingly  quashed ; 

and  the   plaintiffs  were    put    to  and   incurred   great 

expences,  costs  and  charges  &c. 

Second  plea,  to  so  much  of  the  causes  of  action  in 
the  first  count  of  the  declaration  mentioned  as  relates 
to  or  were  occasioned  by  the  seizing,  taking  and  dis- 
training of  the  cattle,  goods  and  chattels  of  the  plaintiff 
as  in  the  said  count  mentioned  :  the  defendants  say  that 
the  said  warrant  by  virtue  of  which  the  said  cattle,  goods 
and  chattels  were  so  seized,  taken  and  distrained  was 
applied  for  and  was  issued  on  the  application,  at  the 
instance  and  on  the  behalf  of  D.  V.  and  T.  S.,  then 
being  the  churchwardens  of  the  said  chapelry,  and 
the  said  warrant  was  executed,  and  the  said  cattle, 
goods  and  chattels  were  so  seized,  taken  and  distrained, 
by  and  by  the  direction  and  order  and  on  the  behalf  of 
the  said  D.  V.  and  7.  S..,  as  well  as  by  the  command 
of  the  defendants.  And  the  defendants  further  say  that^ 
after  the  cattle,  goods  and  chattels  were  so  seized,  taken 
and  distrained,  the  plaintiffs  commenced  and  levied  a 
plaint  or  action  of  replevin  in  the  county  court  of  Dur- 
hamy  holden  at  Bishop  Auckland,  in  the  said  county^ 
against  the  said  D.  V.  and  T.  &,  for  and  in  respect  of 
the  said  seizing,  taking  and  distraining  of  the  said  cattle, 
goods  and  chattels,  and  the  damages  thereby  occasioned 
to  the  plaintifis,  and  thereupon,  by  virtue  of  certain  pro- 
cess issued  out  of  and  by  the  last  mentioned  court,  the 
said  cattle,  goods  and  chattels  were  replevied  and  re^ 
delivered  to  the  plaintiffs;  and  such  proceedings  were 
thereupon  had  in  the  said  plaint  or  action  that  after* 
wards  it  was  considered  in  and  by  the  last  mentioned 
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court  that  the  plaintifb  shotdd  recoTcr  against  the  said  1861. 
D.  Fl  and  T.  S.,  11.  18*.  for  the  said  seizing,  taking  and  pilili 
distraining  of  the  said  cattle,  goods  and  chattels  and 
damages^  and  2/.  3*.  4d,  for  the  costs  and  charges  of 
the  plaintiffs  in  and  about  the  last  mentioned  suit^  as 
by  the  proceedings  in  the  last  mentioned  Court  appears, 
which  said  judgment  still  remains  in  full  force  and 
effect  and  not  in  the  least  reversed  or  made  void. 

The  defendants  also  demurred  to  the  first  count. 

Demurrer  to  the  second  plea. 

Joinder  in  demurrers. 

Hindmarchf  for  the  plaintiffs. — Section  7  of  stat.  53  O. 
8.  c.  127.,  which  gives  power  to  justices  of  the  peace  to 
enforce  the  payment  of  a  sum  not  exceeding  10/.  due  upon 
a  church  rate,  contains  a  proviso  "that  if  the  validity  of 
such  rate,  or  the  liability  of  the  person  from  whom  it  is 
demanded  to  pay  the  same,  be  disputed,  and  the  party 
disputing  the  same  give  notice  thereof  to  the  justices,  the 
justices  shall  forbear  giving  judgment  thereupon,  and  the 
person  or  persons  demanding  the  same  may  then  proceed 
to  the  recovery  of  their  demand,  according  to  due  course 
of  law,  as  heretofore  used  and  accustomed.^'  The  effect 
of  the  proviso  is  that,  as  soon  as  it  appears  that  there  is 
a  question  as  to  the  validity  of  the  rate,  the  summary 
jurisdiction  is  at  an  end  (a).  It  is  alleged  in  the  decla- 
ration that,  at  the  hearing  of  the  complaint,  the  validity 
of  the  rate  was  bona  fide  disputed  by  the  plaintifib,  and 
that  is  admitted  by  the  demurrer  to  the  declaration. 
Consequently  the  act  of  issuing  the  warrant  of  distress 
upon  the  goods  of  the  plaintifib  was  not  an  act  done  by 

(a)  See  RieketU  y,  Bodenham,  4  ^  #  £L  433.  443. 
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1861.        the  justices  in  the  execution  of  their  duty  with  respect 
Pease        to  a  matter  within  their  jurisdiction,  which  is  protected, 
CflAYTOR      ^  ^^^  ^^^®  maliciously  and  without  reasonable  and 
probable  cause,  by  sect.  1  of  stat.  11  &  12  Vict.  c.  44 ; 
but  was  an  act  done  by  them  in  a  matter,  of  which  by 
law  they  had  not  jurisdiction,  and  therefore  the  action 
lies,  by  sect.  2,  without  an  allegation  in  the  declara- 
tion that   the  act   was   done  maliciously  and  without 
reasonable  and  probable  cause.     In  Leary  v.  Patrick  (a) 
there  was  a  conyiction  by  justices,  adjudging  the  plaintiff 
to  pay  a  penalty,  but  silent  as  to  costs,  and,  a  distress 
warrant  having  issued  for  the  penalty  and  costs,  it  was 
held  that  the  seizure  of  the  plaintiff's  goods  was   an 
excess  of  jurisdiction  for  which  an  action  of  trespass  lay 
under  sect.  2.  Lord  CampMl  said,  p.  272 :  "  Stat  11  &  12 
Vict  c.  44.  8.  2.  leaves  the  remedy  of  a  party  injured  the 
same  as  it  would  have  been  before  that  Act,  in  cases  in 
which  justices  have  acted  without  jurisdiction  or  have 
exceeded  their  jurisdiction,  provided  that  the  conviction 
has  been  quashed  before  actifen."     In  Barton  v.  Brick' 
neU(b),  a  conviction  of  the  plaintiff  directed  that  in  case 
of  non-payment  of  a  penalty  and  costs,  if  there  should 
not  be  sufficient  distress,  the  plaintiff  should  be  set  in 
the  stocks :  after  his  goods  were  distrained,  the  convic- 
tion was  quashed  on  account  of  the  illegal  alternative  as 
to  confinement  in  the  stocks ;  and  it  was  held  that  the 
defendant  was  protected  by  sect  1  of  stat  11  &  12  Vict, 
c.  44.  from  an  action  of  trespass  for  the  distress ;  but 
the  Judges  intimated  an  opinion  that,  if  the  plaintiff  had 
been  put  in  the  stocks  under  the  illegal  alternative,  an 
action  would  have  lain.     {^Cochbum  C.  J.    That  point 

(a)  16  Q.  B.  266.  {b)  13  Q,  B.  393. 
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vas  not  necessary  to  be  decided  in  that  case.  I  am  in-  1861. 
clined  to  think  that  sect.  1  goes  farther  than  the  Judges  teIbe 
there  thought  Wightman  J.  Section  1  applies  when  c^^yxoE. 
the  justice  acts  within  his  jurisdiction^  but  irregularly: 
section  2  when  he  acts  without  jurisdiction^  or  in  excess  of 
his  jurisdiction.]  Sect.  1  applies  where  a  justice  con- 
Tictfi  a  person  without  any  evidence  of  the  offence 
charged.  Sommerville  t.  Mirehouse  (a)  will  be  dted  for 
the  defendants.  In  that  case^  upon  a  complaint  to  jus- 
tices for  non-payment  of  a  church  rate,  it  was  contended 
that^  there  having  been  two  demands  of  the  rate,  the 
first  more  than  six  months  before  the  complaint,  the 
cause  of  complaint  was  at  an  end  when  that  demand  was 
made;  but  the  justices  held  that  the  second  demand,  which 
was  made  within  six  months,  might  be  relied  on  as  the 
ground  of  complaint,  and  made  an  order  for  payment. 
The  order  having  been  quashed,  this  Court  held  that  an 
action  against  the  justices  was  not  maintainable,  seeing 
that  it  was  within  their  duty  to  determine  the  question 
whether  there  was  a  complaint  within  six  months. 
[Cachbum  C.  J.  In  this  case  the  justices  would  have 
to  decide  whether  the  notice  that  the  validity  of  the 
rate  was  disputed  was  given  bona  fide.]  Upon  the 
pleadings  it  is  admitted  that  there  was  a  dispute. 
[Blachbum  J.  There  is  no  averment  in  the  declaration 
negativing  that  the  justices  adjudicated  on  the  ground 
that  they  did  not  believe  that  the  notice  was  honk  fide 
given.]  That  would  come  from  the  defendants  by  way 
of  plea.  The  judgment  of  the  justices,  that  notice  was 
not  given  bon&  fide,  would  not  be  conclusive.  \ Black" 
hum  J.  But  it  would  bring  the  case  within  sect.  1  of 
Stat  11  &  12  Vict.  c.  44.,  and  take  it  out  of  sect.  2. 
(a)  3  X.  T.  N,  8,  294,  Keported  supra,  p.  652. 
VOL.  I.  2  Y  B.    &   S. 
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1861.       Does  this  cotmt  charge  more  than  that  the  defendants^ 

Pg^gg       without  reasonable  and  probable  canse^  believed  that 

Chaytoe.     ^^^^  ^^  ^o  Twii^  fide  dispute  ?]      The  declaration 

negatiyes  everything  which  would  shew  that  there  was 

not  a  bona  fide  dispute^  and  therefore  the  issuing  the 

warrant  was  without  jurisdiction. 

Secondly,  it  will  be  said  that  the  warrant  of  dis- 
tress was  issued  against  the  plaintiffs  as  Quakers,  and 
therefore  the  proceeding  was  under  stat  7  &  8  fV.S. 
c.  34.  s.  4.  Sut  the  order  does  not  state  that  the 
plaintiffs  were  Quakers;  and  further  stat.  53  G.  3. 
c.  127.  s.  7.  applies  to  Quakers.  In  Backhouse,  app., 
The  Churchfoardens  of  Bishopwearmouth,  resps.  (a),  on  a 
case  stated  for  the  opinion  of  the  Court  of  Common 
Pleas,  it  was  held  that,  when  a  Quaker  was  summoned 
before  justices,  under  stat.  7  &  8  ^  8.  c.  34  «•  4.,  for 
non-payment  of  church  rate,  if  he  honk  fide  disputed 
the  validity  of  the  rate  the  jurisdiction  of  the  justices 
was  taken  away  by  stat  53  G.  3.  c.  127.  s.  7.  [He  did 
not  argue  in  support  of  the  demurrer  to  the  second 
plea.] 

Heath,  for  the  defendants.— First,  stat.  53  G.  3.  c.  127. 
gives  the  justices  a  general  jurisdiction  for  enforcing 
payment  of  a  sum  not  exceeding  10/.,  due  upon  a  church 
rate,  provided  the  validity  of  the  rate  or  the  liability  of 
the  person  from  whom  it  is  demanded  be  not  disputed. 
In  this  case  the  justices  must  have  determined  that  the 
validity  of  the  rate  was  not  bona  fide  disputed,  and 
therefore,  by  sect.  1  of  stat.  11  &  12  Vict  c.  44.,  the 
declaration  ought  to  have  alleged  that  the  acts  which 
are  the  causes  of  action  were  done  maliciously  and  with- 

(a)  9  a  J3,  N.  8.  315. 
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out  reasonable  and  probable  cause.     [He  dted  Tozer  v.        1861. 
CkSdy  in  error  (a),  Gamett  v.  Ferrand  (b),  Hamand  v.        Veabk 
HowelUc)^  there  cited.]     The  statements  in  the  dedara-     chattor. 
tion  are  not  equivalent  to  such  an  allegation. 

Secondly.  No  action  lies  against  justices  for  a 
judicial  act  done  by  them  in  the  execution  of  their 
office  within  their  general  jurisdiction;  that  is^  in  a 
case  where  they  had  jurisdiction  at  the  commence* 
ment  of  the  proceeding;  The  MarshaUea  Case  {d)^ 
BuskelTs  Case  (e),  per  Vaiyhan  C.  J.  In  Acberley  t.  Par- 
hauon  {f)y  where  the  defendant^  as  vicar  general  of  the 
Ushop^  had  excommunicated  the  plaintiff  for  not  taking 
upon  him  administration  of  an  intestate's  effects^  and  the 
citation  by  which  the  plaintiff  was  cited  was  void^  and  the 
proceedings  thereupon  had  been  set  aside,  and  there  was 
no  malice;  the  subject  matterof  the  judgment  being  within 
the  defendants  jurisdiction,  it  was  held  that  no  action 
would  lie.  [Wightman  J.  In  that  case  the  defendant 
bad  jurisdiction,  but  exercised  it  irregularly  and  erro- 
neously.] Barton  v.  Bricknell  {g)  decided  that,  though 
the  warrant  was  informal,  yet,  if  the  plaintiff  did  not 
suffer  the  portion  of  the  sentence  which  was  illegal  he 
could  not  maintain  an  action.  In  Sammervilk  v.  Mire" 
house  (h)  the  order  must  have  been  quashed  on  the  ground 
of  want  of  jurisdiction,  though  it  appears  that  no  cause 
was  shewn  against  the  rule  for  quashing  it.  [Blackburn  3, 
The  form  of  the  order  is  not  set  out  in  the  declaration 
in  that  case.    In  one  sense  there  was  want  of  jurisdic- 

(a)  7  £  #  ^.  377.  (4)  6  i?.  #  C.  611. 

ip)  1  Mod.  184;  2  Mod.  218.  (rf)  10  Rep.  686.  76a. 

(e)  Vaugh.  135. 138,  139;  T.  Jones,  13.  15. 
(/)  3  ilf.  #5.411.  {(f)  13  0.i?.3t>3. 

(A)  Reported  supra,  p.  652. 

2  Y  2 
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1861.       tion  in  the  justices  to  make  the  order ;  but  if  the  certio- 
P^gj       rari  is  not  taken  away  it  is  not  necessary^  in  order  to 
Chaytob      V^^^  ^'^  order,  that  want  of  jurisdiction  should  be  shewn 
on  the  face  of  the  order.     Cockbum  C.  J.  It  is  sufficient 
that  there  is  error  in  the  proceeding.    In  Sommervilk  v. 
Mirehouse,  it  being  required  by  sect.  11  of  stat.  11  &  12 
Vict  c.  43.,  that  the  complaint  should  be  made  within 
six  months  from  the  time  of  the  demand,  the  justices 
adjudicated  that  there  was  a  complaint  within  that  time. 
In  this  case,  by  sect.  7  of  stat  58  G,  3.  c.  127.,  the 
jurisdiction    of  the  justices  is  taken  away  under  the 
particular  circumstance  of  the  validity  of  the  rate  being 
disputed ;  and  it  does  not  appear  that  the  justices  de- 
cided that  there  was  no  bona  fide  dispute  as  to  the 
validity  of  the  rate.] 

Thirdly.  The  defendants  did  not  proceed  under  stat. 
53  6r.  3.  c.  127.  The  warrant  states  that  the  plaintifEs 
were  Quakers,  and  it  is  not  alleged  in  the  decla- 
ration that  they  are  not  Quakers.  [^Cockbum  C.  J. 
It  is  rather  a  startling  proposition  that  Quakers  are 
not  in  the  same  position  as  other  subjects  of  the 
realm  with  reference  to  the  enactment  enabling  per- 
sons summoned  before  justices  of  the  peace  for  non- 
payment of  church  rate  to  dispute  the  validity  of  the 
rate.]  Stat  7  &  8  fT.  3.  c.  84.  s,  4.  gave  a  sum- 
mary jurisdiction  to  enforce  payment  of  church  rates 
not  exceeding  10/.  against  Quakers,  and  in  that  statute 
there  is  no  such  proviso  as  in  sect.  7  of  stat.  53  G.  3. 
c.  127.  \^Cockbum  C.  J.  The  Quaker  cannot  be  de- 
prived of  the  benefit  of  stat.  58  G.  3.  c.  127.,  which 
applies  to  all  the  subjects  of  the  realm,  by  its  being  said 
that  the  proceeding  is  taken  under  the  former  Act. 
The  two  statutes  are  inconsistent  with  each  other,  and 
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therefore  the  latter  repeals  the  former.    The  plaintiff       .^^^  I 


T.  I 

I 
I 

! 
I 


did  not  refuse  payment  of  the  rate  on  the  ground  of       p^g^ 
scruple  of  conscience :  he  disputed  flie  validity  of  the      q^j^^q^ 
rate.]  It  is  submitted  that  the  two  statutes  are  not  incon- 
sistent.   And,  if  the  former  is  not  repealed,  the  justices 
were  not  without  jurisdiction,  although  they  might  in* 
tend  to  act  under  the  latter  statute.     [Blachbum  J.    In  I 

Backhouse,  app..  The  Churchwardens  of  Bishopwearmauthy  I 

resps.  (a),  the  order  for  payment  of  the  church  rate  was 
made  upon  the  appellant  as  a  Quaker;  and  therefore  it 
is  a  stronger  case  than  the  present.]  The  Court  will 
not  consider  itself  bound  by  that  decision,  because  there 
could  not  be  an  appeal  from  it  (A).  [^Cockburn  C.  J.  It 
\A  the  decision  of  a  Court  of  co-ordinate  jurisdiction, 
and  if  you  wish  it  to  be  reviewed  you  must  go  to  a 
Court  of  error.] 

Fourthly.  The  action  was  brought  too  late.  By  stat 
53  G.  3.  c.  127.  s.  12.,  every  action  brought  '^  for  anything 
done  in  pursuance  of  this  Act''  **  shall  be  commenced  with- 
in three  calendar  months  next  after  the  fact  committed.^' 
This  declaration  is  not  in  trespass  for  seizing  and  taking 
the  goods  of  the  'plaintiff;  but  alleges  ''by  virtue  of- 
which'  said  warrant  of  the  defendants,  so  wrongfully  and 
unlawfully  made  and  issued,^'  the  goods  and  chattels  of 
the  plaintiffs  ''were  unlawfully  and  wrongfully  seized, 
taken  and  distrained/'  [^Wightman  J.  The  declaration 
may  now  be  in  case;  though  formerly,  if  the  justices 
acted  without  jurisdiction,  it  would  have  been  in  tres- 
pass.] The  making  of  the  order  and  the  warrant  by  the 
defendants  constitute  the  cause  of  action  complained  of. 
[He  cited  Theobalds.  Crichmore(cy]  [CocAJiim  C.J.  The 

{a)  9  a  B,  N,  8.  315. 

(fj)  See  Candliah  v.  Simpsofiy  ante,  p.  367,  per  Crompton  J. 

(r)  1  B.  #  Aid.  227. 
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1861.       making  of  the  order  and  the  warrant  were  only  an  in- 
Pjj^jj       choate  caose  of  action,  which  was  not  complete  till  the 
Chaytob     S<^®  ^^  *^®  plaintiflFs  were  seized.] 

Fifthly.  If  the  seizure  of  the  goods  of  the  plaintiffs 
nnder  the  warrant,  although  not  expressly  alleged  to  have 
been  done  by  the  defendants,  is  the  cause  of  action,  the 
plea  of  judgment  recoyered  in  the  replevin  suit  against 
the  churchwardens,  who  were  concerned  jointly  with 
the  plaintiffii  in  that  seizure,  is  an  answer. 

Hindmarchy  in  reply. — The  order  should  have  shewn 
that  the  proceeding  was  against  a  Quaker,  if  the  justices 
did  not  act  under  stat.  53  G.  3.  c.  127.  As  to  the  action 
being  too  late,  it  is  not  shewn  on  the  record  that  the 
warrant  was  executed  and  the  costs  were  incurred 
more  than  three  months  fix>m  the  commencement  of 
the  action. . 

CocKBURN  C.  J.  I  am  of  opinion  that  the  declaration 
is  good,  and  that  the  demurrer  must  be  overruled. 

The  whole  question  turns  on  the  construction  of  stat. 
53  G.  3.  c.  127.  B.  7.,  with  reference  to  the  facts  as 
disclosed  in  the  declaration;  and  we  must  take  it  as 
admitted  on  the  record  that,  upon  this  complaint  against 
the  plaintiffs  for  non-payment  of  church  rate  coming  on 
to  be  heard  before  the  justices,  the  defendants,  the 
plaintiffs  bona  fide  disputed  the  validity  of  the  rat^ 
and  gave  the  necessary  notice  thereof  to  the  justices ; 
that  the  justices,  being  satisfied  that  such  notice  was 
given  and  that  there  was  a  bon&  fide  dispute  as  to  the 
validity  of  the  rate,  nevertheless  proceeded  to  adjudicate 
on  the  complaint.  Jurisdiction  in  the  matter  of  en- 
forcing payment  of  church  rate,  as  regards  all  the  sub- 
jects of  the  Queen  generally,  was  given  to  justices  for 
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the  first  time  by  stat.  68  G.  8*  c.  127.  s.  7. ;  and  in  the  1861. 
same  section  follows  this  proviso.  (His  Lordship  read  vu^m 
it.)  The  effect  of  this  enactment^  coupled  with  the  chaytob. 
proviso,  is  to  give  jurisdiction  to  justices  to  enforce 
payment  of  church  rate,  by  issuing  their  warrant  of 
distress  upon  the  goods  of  the  party,  except  where  the 
validity  of  the  rate,  or  the  liability  of  the  person  from 
whom  it  is  demanded,  is  disputed,  and  the  party  gives 
notice  thereof  to  the  justices.  I  admit  that  the  question 
whether  the  validity  of  the  rate  or  the  liability  of  the 
party  is  bona  fide  disputed,  and  whether  notice  of  the 
intention  to  dispute  it  has  been  properly  given  to  the 
justices,  is  a  question  on  which  it  is  competent  for  them 
to  adjudicate.  Such  an  answer  to  the  complaint  would 
be  in  the  nature  of  a  plea  to  the  jurisdiction  of  the 
Court,  and  therefore  within  the  competency  of  the  Court 
before  whom  that  plea  was  preferred  to  decide.  But 
on  the  demurrer  to  this  declaration,  it  must  be  taken 
that  the  justices  had  no  cause  to  believe  that  the  validity 
of  the  rate  was  not  bon&  fide  disputed;  nor  was  there 
any  ground  for  saying  that  due  notice  was  not  given  to 
them  of  the  intention  to  dispute  the  validity  of  the  rate. 
Therefore,  there  being  a  valid  plea  to  the  jurisdiction  of 
the  Court,  they  were  bound,  in  compliance*  with  the 
proviso  in  sect.  7,  to  forbear  giving  judgment  upon 
the  complaint,  and  were  in  the  same  position  as  if  the 
statute  which  gave  them  jurisdiction  had  never  passed : 
in  other  words,  they  were  deprived  of  jurisdiction  in 
the  matter.  Notwithstanding,  they  made  an  order  and 
issued  their  warrant,  imder  which  the  plaintiffs'  goods 
were  seized ;  therefore  this  action  may  be  maintained. 

WioHTMAN  J.     The  plaintiffs  in  their  declaration 
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1861.  complain  that  the  defendants^  as  justices^  not  having 
p^g,  jurisdiction  so  to  do,  issued  their  warrant  of  distress, 
Chittob  ^^^  caused  the  goods  of  the  plaintiffs  to  be  taken  for 
payment  of  a  church  rate.  The  question  is  whether,  in 
issuing  their  warrant  and  so  causing  the  goods  of  the 
plaintifib  to  be  taken,  the  justices  acted  without  juris- 
diction, or  whether  they  had  jurisdiction  to  issue  their 
warrant,  and  there  has  been  merely  a  want  of  form  or 
irregularity  in  the  proceeding,  which  would  make  it 
necessary,  in  order  to  maintain  an  action  against  them, 
to  allege  that  the  act  was  done  maliciously  and  without 
reasonable  and  probable  cause.  It  appears  to  me,  on 
the  £Eice  of  this  declaration,  that  though  in  the  first 
instance  the  defendants  had  jurisdiction  to  inquire  into 
the  complaint  made  by  the  applicants  for  a  warrant  of 
distress  for  payment  of  the  church  rate,  yet,  when  they 
found  that  the  plaintiffs  bona  fide  intended  to  dispute 
the  validity  of  the  rate,  their  jurisdiction  from  that  time 
ceased,  and  they  ought  to  have  held  their  hands  and 
forborne  from  giving  judgment  in  the  case.  If  it  had 
appeared  on  the  face  of  the  declaration,  or  might  be 
inferred  by  reasonable  construction  from  some  all^;a- 
tions  in  it,  that  they  had  reasonable  ground  for 
believing  that  the  plaintiff  did  not  bona  fide  dispute 
the  validity  of  the  rate,  the  question  might  have  been 
different  But  it  is  alleged  that  *'  the  plaintiffs,  in  good 
faith,  truth  and  sincerity  disputing  and  intending  to 
dispute  the  validity  of  the  said  rate  upon  the  hearing 
of  the  said  complaint,''  gave  notice  that  they  disputed 
the  validity  of  the  rate.  Moreover,  it  is  alleged  that 
the  defendants,  "  not  acting  bona  fide  in  the  belief  that 
they  were  acting  as  such  justices  as  aforesaid,  ojr  that 
they  were  acting  in  conformity  to  law,*'  ''and  when 
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they  well  knew  that  they  had  not  jurisdiction  to  proceed       1861. 
farther/'  neTcrtheless  made  an  order  and  issued  their       PkIm 
warrant  of  distress.    These  allegations  are  admitted  by     Chattob. 
the  demurrer^  and  shew  that  the  justices  were  proceed- 
ings notwithstanding  they  knew  that  there  was  a  bona 
fide  dispute  as  to  the  Talidity  of  the  rate.  Stat.  53  G.  3. 
e.  127.  8,  7.,  under  which  the  proceedings  were  taken^ 
contains  a  prohibition  against  their  so  proceeding,  and 
therefore  they  acted  without  jurisdiction  in  making  the 
order  and  in  issuing  their  warrant :  the  act  was  coram 
non  judice;  and,  consequently,  the  declaration  may  be 
supported,  without  an  allegation  that  the  warrant  was 
issued  maliciously  and  without  reasonable  and  probable 
cause. 

Blackburn  J.  I  am  also  of  opinion  that  judgment 
on  the  demurrer  to  this  declaration  ought  to  be  given  for 
the  plaintiffs.  Jurisdiction  is  given  to  justices  of  the  peace 
to  enforce  the  payment  of  church  rates  by  sect  7  of  stat. 
53  G,  3.  c.  127.,  unless  there  is  a  dispute  as  to  the 
validity  of  the  rate  or  the  liability  of  the  person  from 
whom  it  is  demanded  to  pay  it,  and  notice  thereof  be 
given  to  them.  It  appears  sufficiently  upon  the  &ce  of 
this  declaration  that  there  was  a  bona  fide  dispute  as  to 
the  validity  of  the  rate,  and  that  notice  thereof  was 
given  to  the  justices  by  the  party  disputing  the  same, 
.and  therefore,  according  to  the  terms  of  the  proviso  in 
that  section,  they  ought  to  have  forborne  giving  judgment. 
There  might  be  a  case  in  which,  though  there  was  a 
bona  fide  dispute,  the  justices  erroneously  came  to  the 
conclusion  that  there  was  no  bona  fides  and  that  a 
dispute  did  not  exist,  and  then  proceeded,  notwith- 
standing their  jurisdiction  was  taken  away.     In  such 
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1861.        &  case  I  should  think  that  their  judgment  would  be 
^^^       void,  because  in  fact  a  dispute  did  exist.    But  I  should 

Chaytob.  ^^  ^^^^  *^**'  ^  *^®y  adjudicated  under  a  belief  that 
a  dispute  did  not  exist,  they  would  be  acting  in  the 
execution  of  their  duty  as  justices  with  respect  to  a 
matter  within  their  jurisdiction,  and  consequently  would 
be  entitled  to  the  qualified  protection  of  sect.  1  of  stat 
11  &  12  Vict  c.  44.,  viz.,  that  in  an  action  brought 
against  them  it  should  be  aUeged  and  proved  that  the 
act  was  done  maliciously  and  without  reasonable  and 
probable  cause.  At  one  time  I  doubted  how  the  alle- 
gations in  this  declaration,  which  is  of  unneoessaiy 
length  and  prolixity,  were  to  be  understood ;  but  I  now 
agree  with  my  brother  Wighiman  that  those  allegations, 
as  admitted  on  the  demurrer,  must  be  read  as  asserting, 
not  that  the  justices  did  not  belieye,  though  wrongly, 
that  there  was  a  bona  fide  dispute  as  to  the  yalidity  of 
the  rate,  but  that  they,  knowing  that  there  was  such 
a  bona  fide  dispute,  disregarded  it  and  went  on  to  adju- 
dicate. Therefore  they  proceeded  without  jurisdiction, 
and  are  liable  to  this  action. 

Judgment  for  the  plaintiff  on  the 
demurrer  to  the  declaration. 

Judgment  for  the  defendants  on  the 
demurrer  to  the  plea. 
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1861. 


In  the  matter  of  a  plaint  between  Ann  Webb  ^onday, 

^  November  IBih, 

Young  and  The  Brompton,  Chatham,  Gil-  

UNGHAM  and  RocHESTEB  Waterworks  Com-  i9  4'2ovi^t 
pany  (limited).  70. 

Slay  of  action. 
Bond, 
By  stftt.  19  &  20  Viet,  e,  106.  e.  39^  in  certain  cases,  if  a  defendant    Corporation, 
objeetfl  to  the  action  being  tried  in  the  Countj  Court,  and  gives  security 
to  be  approved  of  b^r  the  r^^trar,  the  action  shall  be  sta;^ed ;  and  by 
wet  70  **sndi  security  shall  be  at  the  cost  of  the  party  giving  it,  and 
in  the  farm  of  a  bond,  with  sureties  to  the  other  party :"  and  in  the  form 

gVen  in  the  Schedule  of  Forms  to  the  Eules  of  Practice  of  the  County 
}iirtB,  the  bond  purports  to  be  executed  by  the  party  and  two  sureties : 
field, 

1.  That  the  registrar  could  not  decHne  to  approve  a  bond,  on  the 
groond  that  the  £fendant  was,  by  law,  incompetent  to  execute  a  bond. 

2.  That  where  the  defendants  were  an  incorporated  joint  stock  Company, 
limited,  it  waa  within  the  scope  of  their  general  authority  to  execute 
Budiabond. 

TN  this  Term  {November  2d)^  Prentice  obtained  a  rule 
calUng  upon  the  plaintiff  and  the  Registrar  of  the 
County  Court  of  Kenty  holden  at  Rochester,  to  shew 
cause  why  the  registrar  should  not  approve  and  receive^ 
as  of  the  Ist  November,  the  bond  tendered  to  him  by 
Hie  defendants^  under  stat.  19  &  20  Vict.  c.  108.  s.  39. 

It  appeared  from  the  affidavits  that,  on  the  23d 
October,  1861,  a  plaint  was  entered  by  the  plaintiff  in 
the  said  County  Court  against  the  defendants  for  the 
sum  of  50/.,  for  damages  sustained  by  the  plaintiff 
thicugh  the  negligence  of  the  defendants.  The  defend- 
ants objected  to  the  action  being  tried  in  the  County 
Ckmrt,  and,  in  pursuance  of  stat.  19  &  20  Vict 
c.  108.  s.  89.,  gave  the  notice  required  by  rule  134  of 
''  The  rules  and  orders  for  regulating  the  practice  of 
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1861.  the  County  Courts,  and  forms  of  proceeding  therein*'  (a) . 
Re  YouNo  O^  *^®  ^*y  appointed  by  the  registrar  for  the  execution 
Brompton&c  ^^  ^^®  bond,  the  attorney  for  the  defendants  tendered  to 
^om^^^^  the  registrar,  for  his  approval,  a  bond  in  the  form  set 
forth  in  the  *'  Schedule  of  Forms  to  the  rules  of  practice 
of  the  Couniy  Courts,  No.  81 "  (i),  under  the  common 
seal  of  the  Company,  and  executed  bj  the  two  parties. 
It  was  admitted  that  the  sureties  were  sufficient ;  but,  no 
specific  power  in  the  act  of  incorporation  of  the  Com- 
pany enabling  the  directors  to  give  the  bond  tendered 
being  shewn,  the  registrar  declined  to  approve  the  bond/ 
on  the  following  grounds :  1st,  that  the  Company  could 
not  give  such  a  bond;  2ndly,  that  money  might  be 
deposited;  and,  Sdly,  that  the  defendants  had  their 
remedy  by  certiorari,  and  consequently  were  not  damni- 
fied by  his  refusal. 

G.  Denman  and  F.  Russelhhewei  cause  for  the  registrar. 
— One  of  the  courses  which  a  defendant  objecting  to  the 
action  .being  tried  in  the  County  Court  may  take,  in 
order  to  remove  it,  is  prescribed  by  stat.  19  &  20  Fid. 
c.  108.  s.  89.,  which  enacts  that,  ^'  if  in  any  action  of  tort 
the  plaintiff  shall  claim  a  sum  exceeding  5/., ....  and  the 
defendant  shall  give  security,  to  beapproved  of  by  the  regis- 
trar, for  the  amount  claimed^  and  the  costs  of  trial  in  one 
of  the  superior  Courts  of  common  law,  not  exceeding 
in  the  whole  the  sum  of  150/.,  all  proceedings  in 
the  County  Court  in  any  Such  action  shall  be  stayed.'^ 
By  sect.  70,  "  Where  by  this  Act,  or  any  Act  relating  to 
the  County  Courts,  a  party  is  required  to  give  security, 
such  security  shall  be  at  the  cost  of  the  party  giving  it,  and 

(a)  See  Pollocka  Practice  of  the  County  Courts,  4th  ed.,  App.  to 
Part  I.,  p.  84.  (A)  See  Id.  p.  108. 
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in  the  form  of  a  bond,  with  siireties^to  the  other  party/'        186L 
But  this  latter  section  applies  only  to  cases  in  which     Ro  Y  ouho 
the  party  is  capable  of  executing  a  bond.  Another  course  BaoMProN  &c. 
is  open  to  the  defendants  under  sect.  71,  which  enacts,    Waterwopka 

*^  '  Company. 

that  "where  by  this  Act,  or  any  Acts  relating  to  the 
County  Courts,  a  party  is  required  to  give  security,  he 
may  in  lieu  thereof  deposit  with  the  registrar '*  '^a  sum 
equal  in  amount  to  the  sum  for  which  he  would  be  re 
quired  to  give  security.''  The  defendants  in  this  case 
could  not  give  a  valid  bond,  and  therefore  the  propei 
course  for  removing  the  cause  was  by  depositing  a  sum, 
under  sect.  71.  A  form  of  bond  is  given  in  the 
"Schedule  of  Forms  to  the  Rules  of  Practice  of  the 
County  Courts,  No.  81.^'  But  the  statute  does  not  con- 
template a  bond  being  executed  by  defendants  who  are 
not  at  liberty  to  bind  themselves.  It  would  not  be  fair 
on  the  sureties  to  take  such  a  bond,  and  the  registrar 
would  be  liable  to  the  plaintiff  if  he  took  a  bond  not 
according  to  the  statute.  IBlackbum  J.  If  the  taking 
of  the  bond  was  bona  fide  he  would  incur  no  liability.] 
A  corporation  can  only  execute  a  bond  when  it  is  within 
the  scope  of  their  general  authority.  [They  cited  Sill  v. 
The  Manchester  and  Salford  Waterworks  Company  (a).] 
[Blachbum  J.  In  that  case  the  bond  was  given  for 
money  borrowed.  Why  does  the  fact  of  the  party  being 
a  corporation  prevent  them  from  executing  this  bond  ? 
A  certiorari  to  remove  an  indictment  against  a  corpora- 
tion is  granted  upon  the  corporation  entering  into  a 
bond  under  its  corporate  seal.  The  words  in  sect  70, 
"  the  party  giving  it,"  viz.  the  bond,  mean  the  party  to 
the  action.  Cockbum  C.  J.  This  bond  is  necessary  for 
the  defence  of  the  corporation,  assuming  the  case  is  a 

(a)  5  i?.  #  Ad.  806. 


678  MICHAELMAS  TERM. 

1861.  proper  one  to  be  tried  in  a  superior  Court.  If  the  party^ 
Re  Young  being  a  pauper  or  innolvent^  proposes  to  give  a  bond  with 
Bboxpton&c.  sufficient  sureties^  the  registrar  would  be  bound  to 
^ompMi^  receive  it,  only  he  would  inquire  more  vigilantly  into  the 
sufficiency  of  the  sureties.  Wightman  J.  Otherwise  a 
pauper  could  not  remove  a  cause  from  the  County 
Court*  Suppose  an  action  against  a  minor,  who  would 
not  be  liable  on  the  bond,  still  sect.  70  says  that  'Hhe 
part/'  shall  give  a  bond.  Cockbum  C.  J.  If  a  defend- 
ant is  incompetent  to  execute  a  bond,  would  not  a  bond 
executed  by  the  sureties,  the  principal  not  being  a  party 
to  it,  be  sufficient?  Blackburn  J.  Corporations  are  de- 
prived of  the  benefit  of  being  examined  upon  interroga- 
tories by  an  oversight  in  stat.  1  TFilL  4.  c.  22.,  because 
a  corporation  cannot  take  an  oath ;  but  there  is  nothing 
in  stat.  19  &  20  Vict,  c.  108.  to  exclude  corporations 
from  the  benefit  of  that  Act] 

C.  G.  Addison  appeared  for  the  plaintifi^,  but  did  not 
argue. 

ly entice  was  not  heard  in  support  of  the  rule. 

CocKBUBN  C.  J.  Under  stat  19  &  20  VicL  c.  108. 
the  registrar  has  only  to  see  that  a  bond  is  executed  by 
the  party  to  the  action  with  sufficient  sureties.  Further, 
I  think  that  the  execution  of  this  bond  was  within  the 
scope  of  the  general  power  of  the  corporation. 

WioHTMAN  and  Blackburn  JJ.  concurred. 

Rule  absolute. 
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1861. 


The  Queen  against  The  Burial  Board  for  the  Wednesdat/, 


Parishes  of  St.  John,  Westgate,  and  Elswick, 

in  the  Borough  and  County  of  Newcastle  c,  128. «.  is. ' 

,_  Closed  burial 

UPON    ITNE.  ground. 

Repair, 

Stat  18  &  19  Vict.  e.  128.  $.  18.,  which  enacts  that,  in  erexr  case  in 
which  any  order  in  conndl  is  issued  for  the  discontinuance  of  burials  in 
any  churaiyard  or  burial  ground,  the  Burial  Board  or  Churchwardens 
Bhall  maintain  such  churchyard  or  burial  ground  of  any  parish  in  decent 
order,  and  also  do  the  necessaiy  repair  of  the  walls  and  other  fences 
thereof  and  the  expences  shall  be  repaid  by  the  oyerseers,  upon  the 
oertiflcate  of  the  Bunal  Board  or  Churchwardens,  out  of  the  poor  rate  of 
the  parish  or  place  in  which  such  churchyard  or  burial  ground  is 
situate,  unless  there  shall  be  some  other  fund  legally  chargeable  with 
such  expences,  does  not  apply  to  a  burial  ground  which  is  not  a  burial 
ground  of  any  parish,  but  is  me  property  of  private  persons. 

ItfANDAMUS  to  the  Burial  Board  for  the  parishes 

of  St.  John,  Westgate,  and  Elswick,  in  the  borough 

and  county  of  Newcastk  upon  Tyne.    The  writ  recited 

that^  on  the  18th  February,  in  the  year  of  our  Lord 

1854,  being  after  the  passing  of  stat.  16  &  17  Vict. 

c.  134.,  entitled  ''  An  Act  to  amend  the  kws  concerning 

the  burial  of  the  dead  in  England  beyond  the  limits 

of  the  metropolis,  and  to  amend  the  Act  concerning  the 

burial  of  the  dead  in  the  metropolis/'  it  appeared  to 

Her  Majesty  in  council,  upon  the  representation  of  one 

of  the  principal  Secretaries  of  State,  that,  for  the  pro 

tection  of  the  public  health,  burials  in  a  certain  burial 

ground  called  St  Pauls  Churchyard,  situate  and  being 

in  the  township  of  Westgate,  in  the  borough  and  county 

of  Newcastle  upon  Tyne,  should  be  wholly  discontinued, 

and  Her  Majesty  thereupon  did,  by  the  advice  of  her 

privy  council,  in  due  form  of  law  order  that,  after  i 
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1861.       ^™^  mentioned  in  the  said  order^    and    long   since 

elapsed,  that  is  to  say  the  Ist  Jfay,  1854,  burials  in 

▼•  the  said  burial  finx)und  should  be  wholly  discontinued. 

BurialBoardof  **  ,  .  i. 

St.  John,      That  all  things  had  been  done  and  happened  which 
Westoatb.  _       _  _         -  .  1       . 

were  necessary  to  be  done  and  to  happen  in  order  to 

authorize  and  empower  Her  Majesty  to  make  the  same 
order,  and  to  oblige  all  persons  whom  it  might  concern 
in  that  behalf  to  discontinue  to  bury  in  the  said  burial 
ground  after  the  1st  May  1854,  and  to  make  the  same 
order  binding  and  effectual  to  all  intents  and  purposes. 
That  the  township  of  Westgate  and  the  township  of 
Elswick  respectively  were  places  having  separate  overseers 
and  maintaining  their  own  poor  and  were  townships  for 
which  and  for  the  parish  of  St.  John,  such  joint  Burial 
Board  as  aforesaid  had  been  formed  by  the  name  of 
the  Burial  Board  for  the  parishes  of  SL  Joftn^  West' 
gate,  and  Elswick,  in  the  borough  and  county  of  New- 
castle  upon  Tyne ;  and  the  said  township  of  Westgale 
is  the  township  and  place  described  in  the  name  by 
which  the  said  Burial  Board  is  so  incorporated  as  the 
parish  of  Westgate.  That  the  said  burial  ground  at 
the  time  of  the  making  of  the  order  and  always  was 
a  burial  ground  to  which,  according  to  the  true  intent 
and  meaning  of  the  said  Act  of  Parliament,  the  order  ex- 
tended ;  and  that  the  said  burial  ground  was  not  a  burial 
ground  of  Quakers  or  Jews  within  sect  2.  That 
such  burial  ground  was  the  property  of  certain  private 
persons,  and  the  same  was  expressly  mentioned  in  such 
order.  That  the  said  burial  ground  was  not  a  ceme- 
tery within  sect.  5.  That,  since  the  making  of  the 
order,  burials  in  the  said  burial  ground  had  been  dis- 
continued in  obedience  to  the  order.    That,   at  the 
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time  of  the  making  of  the  order,  there  were,  and  1861. 
thence  continually  hitherto  had  been,  and  still  were,  xhe  Quebk 
certain  walls  and  other  fences  of  and  belonging  to  ^  .  13^^  ^ 
the  burial  ground.  That  the  burial  ground  was  not,  St.  John, 
and  for  a  long  time  had  not  been,  in  decent  order. 
That  the  walls  and  fences  of  the  burial  ground  were, 
and  for  a  long  time  had  been,  out  of  repair,  and 
did  require,  and  for  a  long  time  had  required,  certain 
necessarjr  repair.  That  there  were  not,  and  never  had 
been,  any  churchwardens  or  churchwarden  chargeable 
under  the  said  Act  or  otherwise,  or  liable  or  com- 
pellable under  the  said  Act  or  otherwise,  to  maintain 
such  burial  ground  in  decent  order,  or  to  do  the 
necessary  repair  to  the  walls  and  other  fences  thereof: 
and  that  there  was  no  person  legally  chargeable  with 
the  costs  and  ezpences  of  maintaining  the  said  burial 
ground  in  decent  order,  and  of  the  necessary  repair  of 
the  walls  and  other  fences  thereof,  except  in  so  far  as  . 
the  rates  made  or  to  be  made  for  the  relief  of  the  poor 
of  the  township  of  Weatgate,  in  which  the  said  burial 
ground  is  situate,  were  by  the  said  Act  constituted  and 
made  such  fund.  And  that  the  defendants,  having 
notice  and  knowledge  of  the  premises,  had,  after  the 
passing  of  the  said  Act,  and  after  the  making  of  the 
said  order,  neglected  and  refused,  and  still  did  neglect 
and  refuse,  to  maintain  such  burial  ground  in  decent 
order,  and  to  do  the  necessary  repair  of  the  walls  and 
fences  thereof,  although  they  had  been  often  requested 
so  to  do,  in  violation  of  the  said  Act  and  of  their  duty. 
The  writ  commanded  the  defendants  to  maintain  the 
siud  burial  ground  in  decent  order,  and  do  the  neces- 
sary repairs  of  the  walls  and  other  fences  thereof. 
VOL.  I.  2  z  B.   &  s. 
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1861.  Return.— That  the  burial  ground  in  the  writ  of  man- 

The  QiTEXN  damns  mentioned  was  not  a  churchyard  or  burial  ground 
BurialBoardof  ^^  ^^7  parish  or  of  any  place  having  separate  overseers 
Wmtgatk.  ^^^  maintaining  its  own  poor,  but  was  the  property  of 
certain  private  persons.  And  that,  in  the  year  1854, 
the  vestry  of  the  parish  of  St  John,  at  a  meeting  pro- 
perly convened,  resolved  that  a  burial  ground  should  be 
provided  for  the  parish  under  the  Acts  of  Parliament 
in  such  case  made  and  provided,  and  duly  appointed 
a  Burial  Board  for  the  parish,  and  all  things  happened 
and  were  done  necessary  to  constitute  the  said  Burial 
Board  a  Burial  Board  for  the  parish ;  and  firom  thence- 
forth continually  the  Burial  Board  for  the  parish  of 
St  John  had  been  and  was  a  body  corporate.  And  that, 
in  the  said  year  1854,  the  vestry  of  the  township  of 
Westgate,  at  a  meeting  properly  convened  under  the 
said  Acts,  resolved  that  a  burial  groimd  should  be  pro- 
vided for  the  said  township  under  the  said  Acts  of 
Parliament,  and  duly  appointed  a  Burial  Board  for  the 
said  township,  and  all  things  happened  and  were  done 
necessary  to  constitute  the  said  last  mentioned  Burial 
Board  a  Burial  Board  for  the  said  township;  and 
firom  thenceforth  continuaUy  the  Burial  Board,  for  the 
township  of  Westgate  had  been  and  was  a  body  cor- 
porate, and  had  been  and  was  the  Biurial  Board  for 
the  said  township,  and  the  Burial  Board  of  the  place  in 
which  the  said  burial  ground  is  situated.  And  that,  in 
the  said  year  1854,  the  vestry  of  the  township  ot  Eb- 
wick,  at  a  meeting  properly  convened  under  the  said 
Acts,  resolved  that  a  burial  ground  should  be  provided 
for  the  township  of  Elswich  under  the  said  A<5t8  of  Par- 
liament, and  duly  appointed  a  Burial  Board  for  the  said 
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township^  and  all  things  happened  and  were  done  heces-        1861. 
sary  to  constitute  the  said  last  mentioned  Board  a  Burial  "rhe  Queen 
Board  for  the  said  township ;    and  from  thenceforth  ^   .  ,!^'     ,  . 
continually  the  Burial   Board  for  the  said  township      St.  John, 
of  Ekwiek  had  been  and  was  a  body  corporate.    And 
that^  after  the  vestries  of  the  said  parish  and  the  said 
two  townships  had  respectively  so  resolved  as  afore- 
said, and  the    said    three    Burial    Boards   had  been 
so  constituted  as  aforesaid^  the  vestries  of  the  said 
parish    and   two    townships    concurred    in    providing 
one  burial  ground  for  the  common  use  of  such  parish 
and  townships  in  accordance  with'  the  provisions  of  the 
said  Acts,  and  the  Burial  Boards  for  the  same  parish 
and  two  townships  became  and  were  entitled,  subject  to 
the  terms  agreed  upon  by  the  said  vestries,  to  act  as  one 
joint  Burial  Board  for  the  said  parish  and  two  townships, 
for  the  purpose  of  providing  and  managing  such  one 
burial  ground,  and  taking  and  holding  lands  for  the 
same ;  and  thereupon  the  defendants^  being  the  said 
joint  Board,  became  and  were,  for  such  purposes  only 
as  last  aforesaid,  a  body  corporate  by  the  said  name  of 
*'The  Burial  Board  for  the  parishes  of  St.  John,  West^ 
gate  and  Ekwich,  in  the  borough  and  county  of  Newcastle 
vpon  TyneJ^ 
Demurrer  and  joinder  therein. 

r.  Jones  (of  the  Northern  Circuit),  for  the  prosecu- 
tors.— ^First,  the  walls  of  this  burial  ground,  which  has 
been  closed  by  order  in  council,  are  to  be  kept  in  repair 
at  the  public  expence.  That  involves  the  question  whether 
there  was  authority  to  close  it  under  stat.  16  &  17  Vict. 
c  134.  ss.  1  and  2.  [Mellish,  contra,  admitted  that  it  had 
been  properly  closed,  and  that  the  last  proviso  in  sect.  2 
2  z  2 
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1861.        was  not  applicable.]     By  sect.  18  of  stat.  18  &  19  Fict 
The  Queen    ^-  1^8.,  "  In  every  case  in  which  any  ordrar  in  council 
BimalBoardof  ^^  ^®®^  ^^  ^^^^  hereafter  be  issued  for  the  discon- 
Wbstoatb.     *^^^^""^^  of  burials  in  any  churchyard  or  burial  ground, 
the  Burial  Board  or  Churchwardens,  as  the  case  may  be, 
shall  maintain  such  churchyard  or  burial  ground  of  any 
parish  in  decent  order,  and  also  do  the  necessary  repair 
of  the  walls  and  other  fences  thereof,  and  the  costs  and 
expences  shall  be  repaid  by  the  overseers,  upon  the  cer- 
tificate of  the  Burial  Board  or  Churchwardens,  as  the 
case  may  be,  out  of  the  rate  made  for  the  relief  of  the 
poor  of  the  parish  or  place  in  which  such  churchyard  or 
burial  ground  is  situate,  unless  there  shall  be  some  other 
fund  legally  chargeable  with  such  costs  and  expences.'' 
The  only  words  which  create  any  diflBculty  are  "  such 
churchyard  or  burial  ground  of  any  parish  /'  but  the 
generality  of  the  preceding  words,  "in  every  case"  and  "in 
any  church  yard  or  burial  ground,''  shew  that  the  obli- 
gation imposed  by  sect.  18  was  intended  to  be  correlative 
with  the  order  in  council  for  closing.  And  the  concluding 
part  of  the  section  directs  that  the  expences  of  the  re- 
pairs shall  be  repaid  out  of  the  poor  rate  of  the  parish 
"  in  which  such  churchyard  or  burial  ground  is  situate." 
[Blackburn  J.  The  section  does  not  say  that  the  expenoe 
shall  be  repaid  out  of  that  Aind,  if  the  burial  ground  is 
not  the  burial  ground  of  the  parish.]     The  Court  will 
not  be  guided  entirely  by  the  use  of  one  preposition 
instead  of  another  in  a  particular  clause,  but  will  look 
to  the  whole  section,  and  to  enactments  in  other  statutes 
in  pari  materia  which  throw  light  upon  it     ICockbum 
C.  J.     The  burial  ground  of  a  parish  is  very  different 
from  a  burial  ground  in  a  parish.]     The  words  ''  unless 
there  shall  be  some  other  fund  legally  chaigeable  with 
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such  costs  and  expences"  plainly  refer  to  some  other       1861. 
burial  grounds  than  burial  grounds  of  a  parish.     [Cock-  xhe  Qukbn 
burn  C.  J.     The  legislature  may  have  contemplated  a  Burial  Board  of 
parish  burial  ground  having  some  fund  appropriated  to    ^^^^^ji, 
its  repair.]     By  sect  21  of  stat.  24  &  25  Fict  c.  61., 
for  amending  The  Local  Government  Act,  1858,  "  All 
local  Boards  of  Health  constituted  Burial  Boards  may 
from  time  to  time  repair  and  uphold  the  fences  sur- 
rounding any  burial  ground  which  shall  have  been  dis- 
continued  as    such   within    their   jurisdiction  :'*   this 
indicates  the  policy  of  the  legislature  to  be  that  all 
burial  grounds  shall  be  kept  in  decent  order  by  some 
person.     IfFiffhtman  J.     In  that  enactment  the  legisla- 
ture seem  to  have  thought  it  necessary  to  make  some 
provision  for  the  repair  of  the  fences  of  burial  grounds 
not  being  parish  burial  grounds.  Blackburn  J.  Who  was 
liable  to  maintain  the  fence  of  this  burial  groimd  before 
it  was  closed?]     There  was  no  liability  on   anybody. 
[He  then  contended,    secondly,  that  the  liability  was 
upon  this  joint  Burial  Board,  and  referred  to  sections 
10,  23  and  24  of  stat.  15  &  16  Vict.  c.  85.,  extended  to 
parishes  not  in  the  metropolis  by  sect.  7  of  stat.  16  &  17 
Vict.  c.  134.  and  sect.  2  of  stat.  20  &  21  Vict.  c.  81. ;  but 
the  judgment  of  the  Court  renders  it  imnecessary  to 
report  the  argument  on  this  question.] 

Mellish,  for  the  defendants  —Sect.  18  of  stat  18  &  19 
Vict,  c.  128.  only  applies  to  the  burial  ground  of  a  parish 
properly  so  called.  By  the  interpretation  clause  (sect.  52) 
of  stat.  15  &  16  Vict  d  85.,  which  is  extended  to  parishes 
not  in  the  metropolis  by  sect.  7  of  stat.  16  &  17  Vict, 
c.  134.,  the  word  " '  parish'  shall  mean  every  place  having 
separate  overseers  of  the  poor,  and  separately  maintaining 
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1861.  its  own  poor/*  The  construction  contended  for  by  the 
The  QuBXN  prosecutors  requires  that  the  words  ''of  any  parish/' 
BurialBoardof  ^^  *®  ^*  P*^  ^^  ^^^  18  of  stat  18  &  19  VicL  C.  128., 
St.  John,  should  be  struck  out :  for  according  to  that  construc- 
tion the  words  "  in  any  parish/'  would  be  unmeaning 
or  useless.  Sect.  8  of  stat.  20  &  21  Vict  c.  81.  in- 
tended to  give  a  remedy  for  this  case :  it  enables  the 
vestry  of  any  parish,  in  which  any  burial  ground  closed 
by  order  in  council  is  situate  to  purchase  it,  and 
declares  that  it  shall  then  be  subject  to  all  the  conditions  - 
affecting  the  burial  grounds  of  the  parish  in  which  it  is 
situate :  so  that  the  Burial  Board  would  then  be  liable 
to  maintain  the  fence.  Sect.  2  of  stat.  16  &  17  Viet 
c.  134.  makes  a  distinction  between  parochial  and  non- 
parochial  burial  grounds :  it  enacts  that  no  order  in 
council  for  closing  a  burial  ground  ''shall  be  deemed 
to  extend  to  any  non-parochial  burial  ground  being  the 
property  of  any  private  person,  unless  the  same  be  ex- 
pressly mentioned  in  such  order.''  [He  also  referred  to 
sect.  5.]  A  public  burial  ground,  though  closed,  still 
remains  a  "public''  burial  ground:  and  so  of  a  private 
burial  ground.     (He  was  then  stopped.) 

CocKBURN  C.  J.  The  mandamus  is  bad  on  the  first 
ground.  The  words  of  sect.  18  of  stat.  18  &  19  Fiet 
c.  128.  are  too  strong  to  be  got  over,  whatever  may 
have  been  the  intention  of  the  legislature,  on  which  I  do 
not  hazard  any  speculation.  The  operative  words  of 
sect.  18  are,  "  the  Burial  Board  or  Churchwardens,  as  the 
case  may  be,  shall  maintain  such  churchyard  or  burial 
ground  of  any  parish  in  decent  order."  In  order  to 
adopt  any  other  construction  than  that  the  burial  ground 
to  be  so  maintained  in  decent  order  must  be  the  hurial 
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ground  of  the  parish,  we  must  strike  out  the  words  "  of        1861. 
any  parish/'  which  we  cannot  do.     Also  the  plain  dis-    The  Qukbh 
tinction  taken  throughout  these  Acts  which  are  in  pari  n^^g^,.^  f 
materia  between  the  burial  ground  of  the  parish  and      St.  John, 
other  burial  grounds,  is  a  strong  confirmation  of  our 
construction. 

WioHTHAN  J.  I  had  some  doubt  whether  the  legis- 
lature did  not  intend  that  all  burial  grounds  situated  in 
the  parish  should  be  kept  in  decent  order ;  and  nobody 
would  be  liable,  unless  the  Burial  Board  or  Church- 
wardens were  required,  so  to  keep  them.  The  di£Elculty 
is,  that  sect  18  says  that  the  Burial  Board  shall  main- 
tain the  **  burial  ground  of  any  parish^'  in  decent  order. 
It  18  ai^ed,  on  the  other  side,  that  the  section  directs 
that  the  expences  of  so  doing  shall  be  repaid  out  of  the 
poor  rate  of  the  parish  ''in  which  such  burial  ground 
is  situate.''  That  raises  a  doubt  as  to  the  construction 
of  the  former  part  of  the  section;  but  a  reference  to  the 
clauses  in  the  other  statutes  in  pari  materia,  shew  that 
the  operative  words  of  sect  18  of  this  statute  are  limited 
to  the  burial  ground  of  the  parish,  properly  so  called. 
The  parish  may  purchase  this  burial  ground,  if  they 
wish  it  to  be  kept  in  decent  order. 

Blackburn  J.  I  am  of  the  same  opinion,  •  on  the 
ground  that,  by  sect  18  of  stat.  18  &  19  Vict.  c.  128., 
the  obligation  to  repair  the  walls  and  fences  of  a  burial 
ground  is  confined  to  the  case  of  a  burial  ground  of  the 
parish  in  the  sense  for  which  the  defendants  contend. 

Judgment  for  the  defendants. 


6g^ 
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November  9th. 


9  G.  4.  c.  31. 
ss.  27—29. 
Certificate  of 
justices. 


The  Queen,  on  the  prosecution  of  E.  H.  Fin- 
ney, against  R.  J.  Elrington  and  H.  H. 
Elrington. 


Where,  under  9  G.  4.  c.  31.  ss.  27—29.,  a  complaint  of  assault  or 
battery  has  been  made  to  two  justices  of  the  peiu;e,  who  dismiss  the 
complaint  and  gire  the  party  a  certificate  accordingly,  the  certificate 
may  be  pleaded  in  bar  to  an  indictment,  founded  on  the  same  facts, 
charging  assault  and  battery,  accompanied  by  malicious  cutting  and 
wounding  so  as  to  cause  grievous  or  actual  bodUy  hann. 

'pHIS  was  an  indic5tment,  preferred  25fli  November, 
I860,  containing  three  connts,  the  first  of  which 
was  as  follows : 

"The  jurors  for  our  lady  the  Queen  upon  their 
oaths  present  that  Richard  John  Elrington,  late  of  the 
parish  of  Heston,  in  the  county  of  Middlesex,  labourer, 
and  Henry  Handley  Elrington,  late  of  the  parish  of 
Hestoti,  in  the  county  of  Middlesex,  labourer,  on  the 
5th  September,  1860,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon 
one  Edward  Hamilton  Finney^  in  the  peace  of  God  and 
oiur  lady  the  Queen  then  and  there  being,  did  make  an 
assault,  and  him  the  said  E.  H,  F,  then  did  beat,  wound 
and  illtreat,  and  that  the  said  R.  J,  E.  and  the  said 
H.  H,  E,n  with  certain  large  walking  sticks  which  they 
the  said  R,  J.  E.  and  the  said  H.  H.  E,  in  their  right 
hands  then  and  there  had  and  held,  unlawfully,  mali- 
ciously and  violently  did  cut  and  wound  him  the  said 
E.  H.  F.  in  and  upon  the  head,  face,  shoulders  and 
arms,  thereby  causing  to  the  said  E.  H.  F.  grievous 
bodily  harm,  against  the  form  of  the  statute  in  such 
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case  made  and  provided^  and  against  the  peace  of  our       1861. 
lady  the  Queen^  her  crown  and  dignity."  The  Qubbk 

The  second  count  was  similar  to  the  firsti  except  that    futiKOTOM. 
it  alleged  "  actual  bodily  harm''  instead  of  "  grievous 
bodily  harm/' 

The  third  count  was  for  a  common  assault  and 
battery. 

To  the  first  count  the  defendant  Richard  John  Elring^ 
ton  pleaded  this  plea. 

"  And  now^  that  is  to  say  on  the  2d  November  in  this 
same  Term^  before  our  said  lady  the  Queen  at  West- 
minster,  cometh  the  said  Richard  John  Elririgton,  by 
Thomas  Henry  Strangways  his  attorney^  and^  having 
heard  the  said  indictment  read^  he  saith  that^  as  to  the 
first  count  of  the  said  indictment^  our  said  lady  the 
Queen  ought  not  further  to  prosecute  the  said  indict- 
ment against  the  said  R.  J.  E.  in  respect  of  the  ofience 
in  the  said  first  count  of  the  said  indictment  mentioned; 
because  he  saith  that  heretofore^  to  wit  on  the  22d  Sep^ 
tembcTy  1860^  at  the  Town  Hall^  Brentford,  in  the  said 
county  of  Middlesex,  the  said  R.  J.  E.  was,  upon  a  cer- 
tun  information  and  complaint  of  the  said  E.  H.  F.ia 
the  indictment  mentioned,  he  being  the  parfy  aggrieved 
in  that  behalf,  brought  before  Bergamin  John  Armstrong 
and  George  Cooper,  Esquires,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  Mtd- 
dlesex,  charged  by  the  said  information  and  complaint 
with  having,  within  three  calendar  months  then  last 
past,  at  Heston,  in  the  said  county,  unlawfully  and 
violently  assaulted  the  said  E,  H.  F.  on  the  6th  5ep- 
tember  in  the  year  aforesaid,  contrary  to  the  statute  in 
that  case  made  and  provided.  And  the  said  justices 
then  and  there  had  jurisdiction  to  hear  and  determine 
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1861.  the  said  complaint^  and  did  then  and  there^  to  wit^  at 
The  QuEiN  Brentford  aforesaid^  on  the  22d  September  aforesaid^  ddy 
ELaiNOTOH.  pf<x^6ed  to  hear  such  complaint,  and  upon  such  hearing 
they  then  and  there  deemed  the  offence  so  complained 
of  by  the  said  E.  H.  F.  not  to  be  proved^  and  thereupon 
they  dismissed  the  said  complaint^  and  forthwith  made 
out  a  certificate  under  their  hands^  and  delivered  it  to 
the  said  R.  J.  E.,  which  said  certificate  is  now  shewn  to 
the  Court  here^  and  is  in  the  words  following^  that  is: 

*  Middlesex,  to  wit.]  Be  it  remembered  that,  on  the 
6th  day  of  September,  in  the  year  of  our  Lord  I860, 
informatioA  was  laid  before  George  Cooper,  Esquire,  one 
of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county  of  Middlesex,  For  that  Richard  John  Elrmg- 
ton  did,  on  the  5th  day  of  September  instant,  at  the  parish 
of  Heston,  in  the  said  county  of  Middlesex,  unlawfully 
and  violently  assault  Edward  Hamilton  Finney  the  elder, 
contrary  to  the  statute,  &c.  And  now  at  this  day,  to 
wit,  on  the  22d  day  of  September,  in  the  year  aforesaid, 
at  the  Town  Hall,  New  Brentford,  in  the  said  county, 
both  the  said  parties  appear  before  us  in  order  that  we 
should  hear  and  determine  the  said  information,  where- 
upon, the  matter  of  the  said  information  being  by  us 
duly  considered,  it  manifestly  appears  to  us  that  the 
said  information  is  not  proved,  and  we  do  therefore 
dismiss  the  same. 

'Oiven  under  our  hands  and  seals  this  22d  day  of 
September,  in  the  year  of  our  Lord  1860,  at  the  Town 
HaU,  New  Brentford,  in  the  county  aforesaid. 

'  Be$gn,  J.  Armstrong  (l.  s.) 
*  Geo.  Cooper  (l.  s.).'  • 
Which  said  judgment  and  dismissal  still  remain  in  full 
force  and  effect,  and  not  in  the  least  reversed  or  made 


Elrinqton. 
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▼oid.    And  the  said  R.  J.  E.  further  saith  that  the        igei. 

violently  assaulting  the  said  JE.  H.  F.  so  complained  of    The  QvuEn 

against  him  the  said  R,  J.  E.,  and  which  complaint  the 

Nud  justices  so  deemed  not  to  be  proved^  and  which  they 

80  dismissed  as  aforesaid^  and  the  assaulting,  beating, 

wounding  and  illtreating,  and  the  cutting  and  wounding 

the  said  E.  H.  F.  in  the  said  first  count  of  the  said 

indictment  mentioned,  are  one  and  the  same  assault 

and  not  other  and  different,  and  are  in  respect  of  one 

and  the  same  cause,  and  not  other  and  different,  and 

this  he,  the  said  R  J.  E.  is  ready  to  verify :  wherefore 

he  prays  judgment  if  our  said  lady  the  Queen  ought 

further  to  prosecute  the  said  indictment  against  him,  the 

said  R,  J.  E,f  in  respect  of  the  said  offence  in  the  said 

first  count  of  the  said  indictment  mentioned,  and  that 

he,  the  said  R,  J.  E.,  may  be  dismissed  and  discharged 

firom  the  same/' 

There  were  similar  pleas  to  the  other  counts,  and 
similar  pleas  by  the  other  defendant  to  all  the  counts. 

Demurrers  and  joinders  in  demurrer. 

Ribian  {A.  Collins  with  him),  in  support  of  the  de- 
murrers.— The  pleas  are  firamed  on  the  9  G.  4.  c.  81. 
sect.  27—29. 

Sect.  27.  "'Whereas  it  is  expedient  that  a  sum- 
mary power  of  punishing  persons  for  common  assaults 
and  batteries  should  be  provided  under  the  limitations 
hereinafter  mentioned,'  Be  it  therefore  enacted  that, 
where  any  person  shall  unlawfully  assault  or  beat 
any  other  person,  it  shall  be  lawful  for  two  justices 
of  the  peace,  upon  complaint  of  the  party  aggrieved, 
to  hear  and  determine  such  offence,  and  the  offender, 
upon  conviction  thereof  before  them,  shall  forfeit 
and  pay  such    fine   as  shall  appear    to   them  to  be 
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1861.  meet,  not  exceeding,  together  with  coats  (if  ordered) 
The  Queen  ^^®  sum  of  5L,  which  fine  shall  be  paid  to  some  one  of 
Elrxkotoh.  *^®  overseers  of  the  poor,  or  to  some  other  o£Scer  of  the 
parish,  township,  or  place  in  which  the  offence  shall  have 
been  committed,  to  be  by  such  overseer  or  officer  paid 
over  to  the  use  of  the  general  rate  of  the  county,  riding, 
or  division  in  which  such  parish,  township,  or  place  shall 
be  situate ;  whether  the  same  shall  or  shall  not  contribute 
to  such  general  rate,  &c. ;  and  if  such  fine  as  shall  be 
awarded  by  the  said  justices,  together  with  the  costs  (if 
ordered),  shall  not  be  paid,  either  immediately  after  the 
conviction,  or  within  such  period  as  the  said  justices 
shall  at  the  time  of  the  conviction  appoint,  it  shall  be 
lawfiil  for  them  to  commit  the  offender  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned  for 
any  term  not  exceeding  two  calendar  months,  unless 
such  fine  and  costs  be  sooner  paid ;  but  if  the  justices, 
upon  the  hearing  of  any  such  case  of  assault  or  battery, 
shall  deem  the  offence  not  to  be  proved,  or  shall  find 
the  assault  or  battery  to  have  been  justified,  or  so  trifling 
as  not  to  merit  any  punishment,  and  shall  accordingly 
dismiss  the  complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands,  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate  to  the  party 
against  whom  the  complaint  was  preferred." 

Sect.  28.  '^  If  any  person  against  whom  any  such 
complaint  shall  have  been  preferred  for  any  common 
assault  or  battery,  shall  have  obtained  such  certificate 
as  aforesaid,  or  having  been  convicted  shall  have  paid 
the  whole  amount  adjudged  to  be  paid  under  such  con- 
viction, or  shall  have  suffered  the  imprisonment  awarded 
for  non-payment  thereof,  in  every  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause." 


Elrington. 
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Sect  29.  "  Provided  always,  and  be  it  enacted,  that  iggi, 
in  case  the  justices  shall  find  the  assault  or  battery  xhc  QubeiT 
complained  of  to  have  been  accompanied  by  any  attempt 
to  commit  felony,  or  shall  be  of  opinion  that  the  same 
isy  from  any  other  circumstance,  a  fit  subject  for  a  pro* 
secution  by  indictment,  they  shall  abstain  fix>m  any  ad- 
judication thereupon,  and  shall  deal  with  the  case  in  all 
respects  in  the  same  manner  as  they  would  have  done 
before  the  passing  of  this  Act:  Provided  also,  that 
nothing  herein  contained  shall  authorize  any  justices  of 
the  peace  to  hear  and  determine  any  case  of  assault  or 
battery  in  which  any  question  shall  arise  as  to  the  title 
to  any  lands,  tenements,  or  hereditaments,  or  any  interest 
therein  or  accruing  therefiron\y  or  as  to  any  bankruptcy 
or  insolvency,  or  any  execution  under  the  process  of  any 
Court  of  justice." 

It  must  be  conceded  that  this  kind  of  plea  is  an 
answer  to  the  third  count  of  the  indictment ;  but  it  is 
not  to  the  first  or  second.  The  jurisdiction  given  to  the 
justices  by  these  enactments  extends  only  to  ordinary  cases 
of  assault  and  battery,  and  is  inapplicable  to  cases  of 
aggravated  assault,  such  as  are  alleged  in  those  counts, 
which  charge  the  defendants  with  malicious  cutting  and 
wounding,  so  as  to  cause  ''  grievous  bodily  harm,''  and 
''actual  bodily  harm.''  In  Re  Thompson  {a)  Pollock  C.  B. 
says :  ''  In  my  judgment,  an  assault  with  intent  to  com- 
mit a  rape  is  as  distinct  an  offence  fix>m  a  common  assault 
as  murder  is  distinct  from  rape.  They  are  both  distinct 
firom  an  ordinary  assault,  or  an  assault  for  a  purpose  not 
amounting  to  felony,  but  yet  going  beyond  a  common 
assault,  and  the  circumstance  of  there  being  an  assault 
(as  a  common  circumstance  in  all  these  cases)  does  not 

(a)  9  JF.  i?.  203. 


V. 

Elrinotoh. 


694    •  MICHAELMAS  TERM. 

1861.  identify  the  two  crimes  so  as  to  make  them  more  or 
The  QuBEH  ^^^  ^^  ^^^  same  class  of  offence.  This  is  an  assault^ 
with  something  beyond;  but  stilly  having  taken  that 
away  from  the  assault,  in  my  judgment  there  is  as  much 
distinction  in  point  of.  law  between  a  common  assault 
and  an  assault  with  intent  to  commit  a  rape,  as  there  is 
between  larceny  and  perjury ;  and  I  do  not  think  that 
it  was  ever  intended  that  they  should  be  confounded 
together."  That  applies  a  fortiori  to  this  case;  for 
here  the  facts  are  the  same,  so  that  the  only  question 
was  the  correctness  of  the  inference  of  intent.  ICock-- 
burn  C.  J.  In  that  case  the  Court  of  Exchequer  was 
eqiially  divided  in  opinion  as  to  the  jurisdiction  of  the 
magistrates  to  convict  under  the  circumstances.  A  habeas 
corpus  had  been  previously  moved  for  in  this  Court,  when 
we  unanimously  held  that  the  conviction  was  good  (a). 
Blackburn  J.  Are  you  prepared  to  distinguish  this  case 
from  Regina  v.  Walker  {b\  where  it  was  held  that  a  plea 
of  autrefois  convict  before  justices,  under  this  statute,  was 
a  bar  to  an  indictment  for  felonious  stabbing  ?]  That 
case  was  only  the  decision  of  a  siDgle  Judge;  besides 
which  it  turned  on  the  effect  of  a  plea  of  autrefois  convict ; 
here  the  plea  is  autrefois  acquit  [Blackburn  J.  What 
difference  can  that  make  ?  Both  cases  are  under  the 
same  enactment.  Cockbum  C.  J.  Suppose  a  man  indicted 
and  tried  before  a  jury  for  a  common  assault  were  ac- 
quitted, if  the  prosecutor  were  afterwards  to  indict  him 
for  a  felonious  assault  on  the  same  facts,  could  he  not 
plead  autrefois  acquit  ?  In  the  case  just  cited,  p.  457, 
Coltman  J.,  a  most  careful  and  learned  Judge,  says  he 
could.]     The  prosecutor  who  prefers  a  bill  of  indict- 

(a)  See  6  Jur.  N,  S,  1247.  (b)  2  Moo,  #  Hob.  446. 
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ment  shapes  his  charge  as  he  pleases,  whereas  a  com-  1861. 
plaint  before  justices  is  drawn  up  by  their  clerk,  who  The  Qubbn 
may  draw  it  up  in  a  wrong  form.  [Cochburn  C.  J*  In  Ei,aiHaxoH. 
Regina  y.  Stanton  {a\  which  was  an  indictment  for  a 
felonious  assault  and  wounding,  it  baring  transpired  in 
the  course  of  the  trial  that  the  prisoner  had  been  pre- 
vionsly  convicted  before  two  justices  for  the  same  assault, 
Erie  J.  said :  '^  In  my  (pinion  the  conviction  would  have 
been  an  estoppel  to  the  indictment  for  the  felonious 
assault  and  wounding,  if  pleaded,  and  although  it  has 
not  been  pleaded  I  am  bound  to  consider  the  charge  as 
having  been  already  adjudicated  upon,  and  the  prisoner 
as  having  undergone  the  punishment  allotted  for  it^^] 
That  is  only  an  obiter  dictum.  The  case  was  not  argued 
before  the  Judge,  and  all  the  facts  were  not  before  him. 
Great  public  inconvenience  would  result  fix>m  holding 
this  plea  good :  suppose  a  party  charged  before  justices 
of  the  peace  with  an  assault  with  intent  to  commit  rape ; 
the  justices,  acted  upon  by  some  influence,  might  deal 
with  the  case  under  the  statute  as  a  common  assault, 
and  thus  assume  a  jurisdiction  the  statute  never  intended 
to  give  them.  [Blackburn  J.  If  the  justices  did  that 
maliciously,  they  would  be  indictable.]  In  order  to  ascer- 
tain the  nature  of  the  complaint  brought  before  the 
justices,  this  Conrt  must  look  at  the  charge,  and  the 
evidence  by  which  it  was  supported. 

B.  C.  Robinson  and  Poland,  for  the  defendants  respec- 
tively, were  not  called  on* 

CocKBURN  C.  J.     The  defendants  are  entitled  to  our 
judgment.     We  cannot  deal  with  hypothetical  cases 

(a)  5  Cox  Or,  Cos.  324. 
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1861.        when  we  are  considering  what  is  the  law  with  reference 
The  QuKBH    to  pleas  which  have  been  demurred  to.     On  the  facts, 
Elbimotoii.    ^  stated  here,  a  complaint  for  a  common  assault  was 
preferred  before  two  justices  of  the  peace,  who  adjudi- 
cated upon  it     In  respect  to  the  very  same  assault  this 
indictment  is  now  preferred,  and  to  that  these  pleas  are 
pleaded.     The  statute  is  express,  and  says  that,  where  a 
complaint  for  a   common  assault  is  made  before  two 
justices  of  the  peace,  they  may  either  convict  the  party 
accused  or  dismiss  the  charge,  and  give  him  a  certificate 
which  shall  be  a  bar  to  further  proceedings.     Here  they 
have  given  such  a  certificate :  and  now  an  indictment 
is  preferred  against  the  same  party,  charging  him,  not 
merely  with  a  common  assault,  but  with  two  assaults  of 
an  aggravated  character,  arising  out  of  the  same  trans- 
action.   In  the  cases  referred  to,  of  Regina  v.  Walker  (a) 
and  Regina  v.  Stanton  (ft),  it  was  held  that  this  statute 
intended  in  all  cases  to  make  the  certificate  of  the  jus- 
tices a  bar  to  all  further  proceedings  or  charges  arising 
out  of  the  same  matter.     Those  decisions  are  perfectly 
right.     It  may  be  that  in  some  extraordinary  cases,  of 
occasional  occurrence,  the  inconvenience  pointed  out  by 
Mr.  Ribton  may  arise,  but  in  the  ordinary  administration 
of  the  law  we  must  not  suppose  such  an  outrageous  thing 
as  that  justices  of  the  peace  would  act  in  the  manner  he 
has  suggested ;  and,  on  the  other  hand,  we  must  bear 
in  mind  the  well  established  principle  of  our  criminal 
law  that  a  series  of  charges  shall  not  be  preferred,  and, 
whether  a  party  accused  of  a  minor  ofience  is  acquitted 
or  convicted,  he  shall  not  be  charged  again  on  the  same 
facts  in  a  more  aggravated  form.    The  words  of  the  sta- 
tute are  express,  and  the  present  case  is  brought  within 
(a)  2  Moo,  #  /?.  446.  (b)  bCoxOr,C<u.  324. 
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it  by  the  pleadings.    The  defendant^  therefore,  having  re-        1801. 
ceiyed  this  certificate  from  the  justices  before  whom  the    The  Queen 
case  was  heard,  may  now  plead  it  in  bar  to  this  indictment.     £i.bik'oton. 

Blickbubn  J.  (the  only  other  Judge  present)  The 
statute  gives  the  justices  jurisdiction  on  complaint  of 
the  party  aggrieved :  and,  in  order  to  give  them  that 
jurisdiction,  complaint  must  be  made  by  him  of  assault 
or  battery.  But  Mr.  Ribtan  suggests  that,  by  some 
manoeuvring  on  the  part  of  the  justices,  they  might  de- 
cide a  matter  which  they  had  no  right  to  decide,  and  in 
respect  of  which  complaint  could  not  be  made  before 
them.  In  such  a  case,  if  the  parties  behaved  very  ill,  no 
doubt  there  would  be  a  remedy.  But  here  we  must  take 
the  facts,  as  they  are  admitted  by  demurrer,  to  be  true, 
luunely  that  the  party  did  go  before  two  justices  of  the 
peace  and  complain  of  assault  and  battery,  in  which 
case  the  statute  gives  three  alternatives  to  the  justices : 
1.  Conviction.  2.  Acquittal ;  and,  if  they  dismiss  the 
complaint,  they  are  directed  to  give  the  party  a  certifi^ 
cate  accordingly.  3.  The  course  pointed  out  by  sect.39 . 
''  In  case  the  justices  shall  find  the  assault  or  battery 
complained  of  to  have  been  accompanied  by  any  attempt 
to  commit  felony,  or  shall  be  of  opinion  that  the  same 
is,  from  any  other  circumstance,  a  fit  subject  for  a  pro- 
secution by  indictment,  they  shall  abstain  from  any 
adjudication  thereupon,  and  shall  deal  with  the  case  in 
all  respects  in  the  same  manner  as  they  would  have 
done  before  the  passing  of  this  Act.^'  Now  that  course 
the  justices  have  not  adopted :  and  we  must  therefore 
take  it  that  they  did  not  think  the  charge  was  one 
fit  for  indictment,  or  they  would  have  dismissed  it  on 
that   ground.     That  being  so,  the  party  complaining 

VOL.   I.  3  a  b.  &  s. 


^^^  MICHAELMAS  TERM. 

now  prefers  an  indictment  in  which  he  charges  the 


ThoQuKwi  defendants  with  an  assault,  conpled  with  aggrayating 
Elbiiiotoh.  circumstances,  and  the  plea  raises  the  question  whether 
the  certificate  of  the  justices  is  a  bar.  On  that  sect  28 
is  express  :  it  says  that  the  party  charged  "  shall 
be  released  irom  all  further  or  other  proceedings, 
civil  or  criminal,  for  the  same  cause/'  It  seems  to  me 
that  an  assault  and  battery,  aggrayated  by  wounding, 
is  the  same  cause  as  that  which  was  heard  before  the 
justices.  Regina  y.  Walker  {a)  is  a  distinct  authority ; 
and  I  think  that  case  was  rightly  decided.  It  was,  indeed, 
a  case  of  felony,  and,  by  the  law  as  it  stood  at  that 
time,  the  defendant  might  have  been  acquitted  of  the 
felony  for  which  he  was  indicted,  and  conyicted  of  a 
common  assault  (ft).  How  far  the  change  of  the  law 
makes  a  difference  in  that  respect  I  will  not  say ;  but 
that  case  is  quite  applicable  here,  and  was  decided  quite 
rightly  on  the  construction  of  the  statute. 

It  would  be  extremely  inconvenient  and  hard  if,  when 
a  case  had  been  brought  before  two  justices  of  the  peace 
and  fairly  adjudicated,  it  could  be  reviewed  in  the  event 
of  any  colourable  grounds  presenting  themselves  for 
preferring  a  chaj^  of  wounding.  By  the  law  as  it  stood 
when  the  present  indictment  was  preferred,  all  wound* 
ing  must  have  been  with  an  instrument ;  that  is  not  so 
now  (c),  and  consequently  there  are  few  assaults  in  which 
there  would  not  be  some  pretext  for  saying  there  was  a 
wounding.  Judgment  for  the  defendants  {iy 

(a)  2  Moo,  #  Rob,  446. 

(6)  I  e.,  by  7  ?r.  4  &  1  Viet,  c.  86.  *.  11. ;  nnce  repealed  bj  14  &  16 
Vict,  e,  100.  *.  10. 

(c)  See  24  &  25  Viet,  c,  100.  m.  11.  18.  20. 

{d)  The  9  G.  4.  c.  31.  is  repealed  by  24  &  26  Vict,  c,  95.,  and  the 
three  sedions  on  which  the  above  case  depended  are  recnacted,  with 
alterations,  by  34  &  25  Vict,  r,  100.  m.  42.  44.  46,  46. 
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Williams,  appellant,  against  The  Churchwardens  ^^'^^'^^^^^^ 
and  Overseers  of  the  parish  of  Llangbhtwen, 

-,       ,  Poor  rate, 

respondents.  6  &  7  ^.  4 

C.96. 
Tithe  Com- 

1.  Where  a  beneficed  der^rman  is  compellable  by  bis  Bishop  to  appoint  mutation  rent 
a  eonte,  or  iinder  a  sense  3  leligioiis,  independent  of  legal  obli^tion,   charge. 
appoints  one,  in  either  case  he  is  entitled,  in  assessing  his  tithe  commu-    Curate  % 
tation  rent  eharge  to  the  poor  rate  under  6  &  7  ^.  4.  c.  96^  to  deduct  aaiary. 

the  salary  of  the  curate  from  the  amount  of  the  rent  charge.  TenanCs 

2.  Two  districts  adjoined  each  other,  and  ficom  time  immemorial  a  property  tax. 
single  rector  had  been  presented,  admitted  and  instituted  to  them  jointly ; 

and  it  had  been  the  uniform  custom  to  haye  a  single  performance  of 
di-vine  service  in  each  every  Sunday,  The  incumbent  of  the  parish 
▼olnntarily,  but  in  consequence  of  a  wish  expressed  by  the  Bishop  to  ^e 
deisy  generally  that  there  should  be  two  performances  of  Divine  service 
in  the  churches  of  the  diocese,  introduced  the  practice  of  having  a  mom- 
ins  and  evening  performance  of  Divine  sendee  at  each  of  the  churches, 
aid  employed  a  curate  to  assist  him  in  the  performance  of  them :  held, 
that  the  incumbent  was  entitled  to  a  deduction  of  the  curate's  salary 
from  the  amount  for  which  he  was  liable  to  be  rated  to  the  poor  rate 
iuder6&7^.  4.C.  96. 

3.  Concessum,  that  the  incumbent  was  entitled  to  a  deduction  from  it 
£»  the  amount  of  tenant's  property  tax,  under  16  &  17  Vioi,  c,  34. 

/^N  an  appeal  to  the  Quarter  Sessions  of  Anglesey 
against  an  asaeasment  to  the  poor  rate  for  the 
parish  of  Uangeinwen  in  that  county,  the  following  case 
was,  by  the  consent  of  the  parties,  and  by  Judge's 
order,  under  12  &  13  VkL  c.  45.,  stated  for  the  opinion 
of  this  Court : — 

In  the  year  1829,  the  appellant  was  presented  by  the 
Earl  of  Pembroke y  the  patron,  to  the  benefice^  with  the 
cure  of  souls,  of  Llangeinwen  and  Llangaffoy  in  the  said 
county. 

Llangeinwen  and  Llangaffo  adjoin  each  other;  each 
has  a  definite  boundary  line,  and  its  own  distinct  church ; 
3  A  2 
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1861.  each  separately  maintains  its  own  poor^  having  its  sepa- 
WiLLiAMB  ^^  churchwardens  and  overseers  of  the  poor,  and 
Overseers  of  ^®*i°ct  vestry,  and  separate  church  rate,  poor  rate  and 
Llahgbin-  |;i^ijg  apportionment  They  are  situate  in  rural  districts, 
and  together  comprise  an  area  of  about  6079  acres.  The 
population  of  Llangeinwen  at  the  last  parliamentary 
census  was  943,  and  that  of  Llangaffo  139.  The 
churches  are  about  two  miles  distant  from  one  another. 
There  is  no  parsonage  house,  but  a  house  appointed  by 
the  Bishop  in  his  license,  which  is  situate  in  Llangeinwen, 
and  is  two  miles  from  the  church  of  Llangeinweuy  and 
four  miles  and  a  half  from  the  church  of  Llangaffo.  A 
district  of  Llanffeintnen,  called  Rhaudir^  runs  up  to 
"within  about  200  yards  of  the  chapel  of  Llangaffo,  The 
inhabitants  of  such  district  bury  their  dead  in  Llangaffo 
chapel-yard,  and  those  who  are  church-going  people 
among  them  attend  the  church  services  at  Llangaffo. 
By  an  agreement  made  on  the  15th  September,  1839, 
between  the  owners  of  land  within  the  parish  of  Llan- 
geintcen  of  the  one  part,  and  the  appellant,  rector  of 
the  said  parish,  of  the  other  part,  the  tithes  of  that 
parish  are  commuted  at  &40L,  which  sum  it  is  stated  in 
the  said  agreement  shall  be  paid  to  the  said  WilKam 
Wynne  Williams  as  rector  of  the  said  parish,  and  to  his 
successors,  in  lieu  of  the  tithes,  &c.,  of  the  said  parish ; 
and  by  a  like  agreement,  made  on  the  10th  September, 
1839,  in  the  same  language,  mutatis  mutandis,  the  tithes 
of  the  parish  of  Llangaffo  are  commuted  at  205L 

From  time  immemorial  a  single  rector  has  been  pre- 
sented, admitted  and  instituted  to  and  in  Llangeinwen 
and  Llangaffo  jointly.  No  instance  is  known  of  their 
having  been  held  by  different  parsons,  and  they  are 
reputed  to  be  annexed  to  one  another  as  one  benefice. 
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The  institution  has  always  been  in  the  following  form : — 
"I  admit  you  to  the  rectory  and  parish  church  of 
Llangeinwen,  otherwise  Llan  Keynwen  et  Lkmgaffo,  in 
the  county  of  Anglesey  and  diocese  of  Bangor,  vacant 
&C.,  to  which  you  stand  presented  by  the  Bight  Honor- 
able i?.  Henry y  Earl  of  Pembroke,  the  patron  thereof; 
and  I  do  hereby  duly  and  canonically  admit  and  institute 
you  in  and  to  the  said  rectory  of  Llangeinwen,  otherwise 
Uan  Keyntoen  et  Llangaffb,  and  do  invest  you  with  all 
and  singular  the  rights^  &c.j  thereunto  belonging,  you 
having  first  subscribed  the  articles^  and  taken  the  oath, 
and  made  and  subscribed  the  declarations  &c. ;  and  I 
do  by  these  presents  commit  unto  you  the  care  of  the 
souls  of  the  parishioners  of  the  said  parishes^  and  the 
government  of  the  churches  aforesaid^  and  do  authorize 
you  to  preach  the  Word  of  Ood  in  the  parish  churches 
aforesaid.'^ 

In  the  ancient  ecclesiastical  terrier  of  the  diocese  in 
which  Llangeintoen  and  Llangaffo  are  situated^  they  are 
referred  to  as  follows : — "  A  true  and  perfect  terrier  of 
all  tithes^  pensions  and  profits  which  belong  to  the 
rectory  of  Llangeinwen,  together  with  its  chapel  and 
chapelry  of  Llangoffo"  They  are  also  similarly  de- 
scribed in  Bacon^s  Liber  Regis. 

From  time  immemorial  down  to  the  appointment  of 
the  curate  hereinafter  mentioned^  it  had  been  the  uni- 
form custom  to  have  a  single  performance  of  Divine 
service  only  in  each  of  the  said  churches  every  Sunday. 
At  the  time  of  the  commencement  of  the  performance 
of  the  double  service  in  the  said  churches^  hereinafter 
mentioned^  there  had  not^  nor  has  there  up  to  the 
present  time^  been  any  increase  in  the  population  of 
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1861.  LUmgaffo^  though  there  has  been  a  considerable  increase 
Williams  in  that  of  Llangemwen.  Aboat  ten  yean  ago  a  Sunday 
OverseetBof   Bchool  was   established   in  Llangemwen,   and  one  in 

LLAKG.IH-     Li^^^ff^ 

In  the  year  18—^  the  appellant^  being  then  incumbent 
of  the  said  benefice^  yoluntarily»  but  in  consequence  of 
a  insh  expressed  by  the  Bishop  of  the  diocese  to  the 
clergy  generally  that  there  should  be  two  performances 
of  Diyine  service  in  the  churches  of  the  diocese,  intro- 
duced the  practice  of  haying  a  morning  and  erening 
performance  of  Divine  service  in  each  of  the  said 
churches  at  11  o'clock  in  the  morning  and  3  o'clock  in 
the  afternoon  on  Sundays,  which  practice  has  prevailed 
up  to  the  present  time ;  at  the  same  time  the  appellant 
employed,  and  has  continued  up  to  the  present  time  to 
employ,  a  curate,  at  a  stipend  of  80/.  per  annum,  to 
assist  him  in  the  performance  of  the  said  services.  The 
curate  is  licensed  by  the  Bishop,  at  the  yearly  stipend  of 
80il,  ''to  perform  the  office  of  stipendiary  curate  in  the 
parish  church  of  Llangeinwen,  with  the  chapelry  of 
Llangaffo*' 

The  appellant  devotes  the  whole  q£  his  time  and 
attention  to  his  cure  of  souls,  performs  two  full  services 
on  every  Sunday  at  the  said  churches,  and  assists  at  the 
Sunday  schools.  The  curate  does  the  like  duties  every 
Sunday.  There  is  no  other  necessity  for  the  assist- 
ance of  a  curate  in  the  said  parishes  than  that  herein 
appearing. 

The  appellant  pays  the  landlord's  property  tax,  under 
Schedule  A.  of  the  statute  16  &  17  Vict.  e.  34. ;  but  no 
tenant's  property  tax,  under  Schedule  B.  of  that  statute, 
is  paid  in  respect  of  the  tithe  rent  charge. 
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In  and  by  an  assessment  to  a  poor  rate  for  the  parish        1861. 

of  TJanffemicen,  granted  on  the  14th  April,  1859^  the  Williams 

appellant  is  assessed  as  follows : —  OverBeers  of 

First  rate  made  the  14th  day  of  Jpril,  1859. 


Llangbik- 

WEK. 


Name  of 
Occupier. 

Name  of 
Owner. 

of  Property. 

Bltoatioaof 
do. 

Estimated 
Kztent. 

Qroaa 

EaUmated 

Rental. 

Rate  at  6(1. 

In  the  pound. 

1  Rer.  W.  W. 
8       Do. 

R«v.  W.  W, 

Wmiama. 

Do. 

Tithe. 

Land  and 
IwUdinsa. 

Menin/nm,  , 

470.  876 
77.  61. 18 

9   8    0 
1  10  10 

81  a.  S  r. 

XIO  18  10 

In  making  this  assessment  of  the  rateable  value  no 
deduction  was  allowed  from  the  amount  of  the  tithe  rent 
charge  for  the  said  curate's  salary,  or  any  portion  thereof, 
nor  for  property  tax. 

The  appellant  appeals  against  the  said  assessment  as 
excessive  and  ill^al,  and  claims  to  have  it  reduced  upon 
the  following  grounds : — 

1st.  That  a  deduction  ought  to  have  been  allowed 
from  the  gross  amount  of  the  said  rent  charge  of  a  pro- 
portionate part  of  the  said  curate's  salary;  and  it  is 
agreed  that,  if  the  appellant  is  entitled  to  deduct  any 
amount  from  the  said  rent  charge  in  respect  of  the  said 
curate's  salary,  the  sum  of  68/.  7s.  6d.  is  the  proper 
amount. 

2d.  That  a  deduction  ought  also  to  have  been  allowed 
for  the  tenant's  property  tax,  under  16  &  17  Vict,  c.  84. 
And  it  is  agreed  that  if  any  sum  ought  to  be  deducted 
tor  property  tax,  the  sum  of  5/.  195.  6d.  is  the  proper 
amount. 

The  respondents  contend,  upon  the  facts  of  this  case, 
that  neither  of  such  deductions  ought  to  be  made. 
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1861.  The  question  for  the  opinion  of  the  Court  is^  whether, 

W1LUAM8     ^^^  *^6  purpose  of  ascertaining  the  rateable  value  of  the 

Overeeers  of   ^^  ^^^^  ^^^  charge,  the  appellant  is  entitled  to  have 

^^iTKv^^'    the  gross  sum  received  by  him  reduced  by  any,  and  if 

any  by  which  of  the  items  above  set  forth. 

JVatkin  Williams,  for  the  respondents.— The  6  &  7 
IV.  4  c.  96.  *.  1.  enacts :  "No  rate  for  the  relief  of  the 
poor  in  England  and  Wales  shall  be  allowed  by  any 
justices,  or  be  of  any  force,  which  shall  not  be  made 
upon  an  estimate  of  the  net  annual  value  of  the  several 
hereditaments  rated  thereunto;  that  is  to  say,  of  the 
rent  at  which  the  same  might  reasonably  be  expected 
to  let  from  year  to  year,  free  of  aU  usual  tenant's  rates 
and  taxes,  and  tithe  commutation  rent  charge,  if  any, 
and  deducting  therefirom  the  probable  aven^  annual 
cost  of  the  repairs,  insurance,  and  other  expences,  if  any, 
necessary  to  maintain  them  in  a  state  to  command  such 
rent/'  This  matter  was  much  considered  in  the  case 
of  The  Hackney  and  Lamberhurst  Tithe  Commutation 
Rent  Charges  (a).  That  case  is  a  decisive  authority  in 
favour  of  the  right  of  the  appellant  to  a  deduction 
for  the  tenant's  property  tax.  But,  with  respect  to 
he  first  point,  relating  to  the  curate,  the  following 
general  principles  are  there  laid  down  by  the  Court, 
p.  49 :  "  If  Mr.  GoodchUd  voluntarily  contributes  this 
sum  towards  the  maintenance  of  a  clergyman  for  the 
district,  and  may,  if  he  pleases,  withdraw  it,  however 
laudable  the  contribution  may  be,  he  can  no  more  claim 
any  allowance  in  respect  of  it  than  he  could  for  any 
portion  of  his  income  which  he  devotes  to  charitable 
purposes."     And,  at  p.  52 :  "  The  truth  is  that  the  in- 

(a)  E.  B.  #  E.  1. 
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cainbent  cannot  measure  by  any  money  standard  Us 
personal  services^  or  the  fruits  of  them  in  the  spiritual 
improvement  of  his  parishioners.  The  personal  labours 
of  the  incumbent  are  not  a  charge  on  the  tithes,  but  on 
his  personal  conscience ;  and  in  a  matter  of  poor  rate 
are  simply  out  of  the  question.^'  [  Wightman  J.  The 
appellant  here  does  not  claim  for  his  personal  services.] 
Passing  that  by,  the  Court  goes  on :  ''  Then  does  this 
reasoning  dispose  also  of  the  daim  in  respect  of  the 
curate's  salaiy?  In  so  far  as  the  curate  is  merely  a 
substitute  for  the  incumbent  we  think  it  does  so.  Where 
the  clergyman  is  non-resident,  or,  being  resident,  from 
nchness,  infirmity  or  any  less  creditable  cause  does  not 
perform  his  own  duty  personally,  but  employs  another 
person  instead,  all  that  has  been  just  now  said  seems  to 
apply.  But  the  application  of  a  principle  must  depend 
on  circumstances :  and  a  more  difficult  question  arises 
where,  as  in  the  present  case,  from  the  vast  size  or 
population  of  the  parish,  one  man's  labour  is  entirely 
insufficient  for  the  duties  necessarily  to  be  discharged 
by  the  incumbent.''  That  was  the  case  of  a  rector 
whose  parish  had  become  too  populous  for  him  to  per- 
form all  the  services ;  and  the  Court  held  that  he  was 
entitled  to  deduct  the  curate's  salary.  [Blachbum  J. 
It  always  appeared  to  me  that  a  link  was  wanting 
in  the  chain  of  reasoning  in  that  judgment  How- 
ever, the  question  does  not  arise  here.]  The  distinction 
between  that  case  and  the  present  is  that  these  are 
separate  parishes;  they  have  separate  churchwardens 
and  overseers,  vestries,  church  rates,  poor  rates  and 
tithe  apportionments.  If  the  appellant  were  \o  give 
up  one  of  them,  he  would  be  compellable  to  appoint  a 
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WBH. 
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Williams 

▼. 
Oveneers  of 
Llanoeih- 

WEN. 


person  to  act  in  it.  The  original  intention  of  tithes 
was  to  maintain  spiritual  services  in  some  particular 
parish.  What  constitutes  a  parish  church  is  stated  in 
Com.  Dig.  EsgUse:  and  the  following  is  in  Savile,  17, 
pL  46:  ''In  the  time  of  Hen.  8  there  were,  in  the 
county  of  Northampton,  two  rectories^  soil,  the  rectory  of 
MaidweU  and  the  rectory  of  Kelmershe,  of  which  there 
were  two  patrons^  and  the  patron  of  MaidweU  in  8  i7.  3 
purchased  the  advowson  of  the  church  of  Kelmershe,  ever 
since  which  time  he  had  presented  solely  to  the  diurch 
of  MaidweU  cum  capeUa  de  Kelmershe,  as  appears  by  the 
r^^ter  of  the  pishop  of  Lincoln,  ordinary  there ;  and 

then  one Lewes  obtained  presentment  of  our  lady  the 

Queen  by  lapse  to  the  church  of  Kelmershe,  and  exhibited 
his  bill  in  the  Exchequer  Chamber  against  one  Pendreth, 
parson  of  MaidweU,  who  occupied  the  glebe  of  KelmerAe. 
And  there  it  was  decreed  with  Lewee  that,  although  the 
patron  of  MaidweU  after  his  purchase  had  presented 
solely  to  MaidweU,  still  Kelmershe  remained,  in  right,  a 
church,  and  the  fireehold  is  in  suspense,  and  not  in  the 
patron  of  MaidweU  as  disseisor :  for  the  entry  of  the 
patron  in  time  of  vacation  is  not  a  tort,  nor  gains  any 
freehold.  And  this  by  all  the  Court.''  \Blaekbum  J. 
Here  the  two  districts  have  had  the  same  rector  from 
time  immemorial] 


Beavan,  for  the  appellant,  referred  to  the  1  &;  2  Viet 
c.  106.  8.  80.,  which  enacts :  '^  It  shall  be  lawAil  for  tlie 
Bishop,  in  his  discretion,  to  order  that  there  shall  be  two 
full  services,  each  of  such  services,  if  the  Bishop  shall  so 
direct,  to  include  a  sermon  or  lecture,  on  every  Sunday 
throughout  the  year,  or  any  part  thereof,  in  the  church 
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or  chapel  of  every  or  any  benefice  witliin  his  diocese, 
whatever  may  be  the  annual  value  or  the  population 
thereof;  and  also  in  the  church  or  diapel  of  every 
parish  or  chapehry  where  a  benefice  is  composed  of  two 
or  more  parishes  or  chapelriesj  in  which  there  shall  be  a 
church  or  chapel,  if  the  annual  value  of  the  benefice 
arising  from  that  parish  or  chapelry  shall  amount  to 
150/.,  and  the  population  of  that  parish  or  chapehry  shall 
amount  to  four  hundred  persons;  &c/' 


1861. 
Williams 

T. 

Overseers  of 
Llahgkim- 

WSH. 


CocKBVBN  C.  J.  This  case  cannot  be  distinguished 
firom  that  of  Hie  Hackney  and  Lamberhurst  Tithe  Com- 
muiatum  Bent  Charges  {a),  which  has  been  cited.  It 
was  there  laid  down  that  if  the  beneficed  clergyman  may 
be  compelled  by  the  Bishop  to  appoint  a  curate,  or  ii^ 
under  a  proper  sense  of  religious,  independent  of  legal 
obligation,  he  appoints  one,  in  either  case  the  salary  of 
the  curate  onght  to  be  deducted  from  the  tithe  rent 
chaise.  The  distinction  is  between  such  cases  and  those 
where  the  clei^man  appoints  a  curate  because  he  is  ab- 
sent firom  the  parish,  or  from  some  other  personal  consi- 
deration ;  in  these  latter  cases  he  is  not  entitled  to  make 
a  deduction.  Here  it  is  conceded  on  all  hands  that  the 
Bishop  could  have  compelled  the  appointment  of  a  curate, 
besides  which,  considering  the  limits  of  these  two  united 
parishes,  it  was  impossible  that  the  number  of  services 
could  be  performed  by  one  individual  The  present  case 
comes  within  one  or  other  (perhaps  both)  of  the  principles 
by  virtue  of  which  that  case  is  authority  for  saying  that 
the  salary  of  a  curate  may  be  deducted. 


(a)  E.  B.  #  E.  1. 
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1861. 
Williams 

V. 

Overseers  of 

LULNOBIK- 
TfSN. 


WioHTMAN  J.  I  am  entirely  of  the  same  opinion. 
This  is  the  case  of  a  single  benefice^  although  composed 
of  two  distinct  parishes.  It  is  agreed  on  both  sides  that 
the  services  were  necessary :  and^  as  it  was  absolutely 
necessary  that  there  should  be  two  persons  to  perform 
those  services^  the  case  comes  within  that  which  has  been 
cited. 


Blackburn  J.  On  these'  facts  I  take  it  that  the 
employment  of  this  curate^  whether  the  Bishop  could 
compel  the  rector  to  employ  one  or  not^  was,  at  all 
events,  a  very  proper  thing  in  discharge  of  his  moral  and 
clerical  duty.  If  the  matter  were  res  integra  I  should 
entertain  considerable  doubt.  But  in  the  case  of  The 
Hackney  and  Lamberhurst  Tithe  Commutation  Rent 
Charges  (a)  this  Court,  in  a  considered  judgment,  jde- 
cided  it,  and  by  that  decision  T  deem  myself  bound. 

On  the  other  point,  which  was  there  decided,  re- 
specting the  property  tax,  I  do  not  entertain  the  least 
doubt. 

Judgment  for  the  appellant  (i). 


(a)  E.  B.  #  E,  1. 


(6)  See  the  next  case. 
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Geobob  Domvile  Wheeleb,  appellant,  against 
The  Churchwardens  and  Overseers  of  Bub- 
MiKGTON,  respondents. 

The  pariBli  of  W.,  before  the  appropriation  of  the  rectory  and  the 
endowment  of  the  Ticarage,  comprised  the  hamlets  of  Great  W.,  Little 
W„  B.  and  D.  In  Great  W.  was  the  mother  church.  In  the  hamlet 
of  B.  a  chapel  was  bnilt,  and  it  is  mentioned  as  a  chapeliy  to  W,  in  the 
Ecclesiastical  Taxation  of  Pope  Nicholas  the  Fourth,  a.d.  1291 :  twenty 
yean  later  Merton  College^  Oxford^  obtained  a  licence  from  King  Bid- 
ward  II.  to  appropriate  the  rectory  of  W^  together  with  the  chapel  of 
B.  Two  years  later  the  Ticarage  of  W.  was  endowed,  and  the  vicar 
was,  by  the  endowment  deed,  reouired  to  cause  the  chapel  of  B.  to  be 
serred  with  a  suitable  priest  In  1616  B.  had  a  parsonage  house  and 
glebe  lands.  The  chapel  of  B.  was  served  either  by  a  Fellow  of  Merton 
CoUege,  or  by  curates  appointed  by  that  Colle^,  or  by  the  vicar  of  W,  or 
his  curate.  The  chapel  naving  fallen  into  ruins,  it  was  rebuilt  in  1693, 
and  the  core  thereof  restored  to  the  church  of  W.^  and  an  annual  stipend 
granted  to  the  curate  out  of  the  appropriate  rectory :  this  ceased  probably 
when  an  arrangement, was  made  oy  Merton  College  that  they  would  give 
a  beneficial  lease  of  the  rectorial  tithes  of  the  glebe  of  B.  to  their  senior 
resident  Fellow  on  condition  of  his  providing  for  the  cure  of  B,  In  1834, 
Merton  College  resolved  that  the  lease  of  the  great  tithes  of  B.  should 
be  granted  to  the  vicar  of  W,  in  au^entation  of  his  benefice.  In  the 
records  of  the  diocese,  a.  d.  1692,  B.  is  termed  "  the  parochial  chapeliy 
ofB."  but  in  all  other  entries  in  the  registry  it  is  styled  a  chapel  to  W. ; 
except  that  in  the  registry  of  the  Consistoiy  Court  of  Worcester  of  1714 
there  is  a  terrier  of  the  tithes  and  glebes  belonging  to  the  parish  of  B. ; 
and  in  the  Bishop's  register  there  is  a  register  of  baptisms,  marriages 
and  funerals  in  the  parish  of  B.  from  171 1  to  1728.  For  about  a  century 
previous  to  1847,  the  cure  of  B,  was  provided  for  by  the  consecutive 
leasees  of  the  appropriate  rectory,  and  not  by  the  vicar  of  W,  The  ap« 
pellant  was  instituted  to  the  vicarage  of  W,  in  1843,  and  in  1847  received 
a  lease  of  the  glebe  of  B.  and  rent  charge  in  lieu  of  rectorial  tithes,  for 
twenty-one  ^ears,  if  he  should  so  long  continue  the  resident  vicar  of  W,, 
he  covenanting  to  serve  the  cure  of  B.  either  by  himself  or  by  a  curate, 
and  to  discharge  the  College  of  the  cure,  and  to  pay  all  rates  and  assess- 
ments  pavable  out  of  the  rectory.  A  curate,  whose  stipend  was  paid  by 
the  appellant,  performed  the  parochial  duties  and  services  at  B. :  it  was 
impossible  for  one  person  devoting  his  whole  time  and  attention  to  per- 
fonn  the  services  rec^uired  at  W.  and  B, :  held, 

1.  That  in  assessing  the  appellant  as  owner  of  the  tithe  commutation 
rent  charge  of  B.  to  the  poor  rate,  he  was  not  entitled  to  any  deduction 
b  respect  of  the  stipend  of  the  curate  of  B.,  inasmuch  as,  first,  upon 
the  fiiusts  stated,  there  was  no  such  connection  between  W,  and  B.  as  tnat 
they  could  be  considered  one  benefice,  and  therefore  the  appellant  was 
in  the  position  of  an  incumbent  holding  two  benefices,  and  thereby 
bvinging  upon  himself  the  necessity  of  employing  a  curate :  and,  secondly, 
the  i4)pellant  received  the  tithe  rent  charge  of  B.  as  lessee  of  Merton 
College^  with  an  undertaking  to  discharge  Sie  services  at  B,  and  not  as 
vicar  of  W. 

2L  Semblet  per  Cockfmm  C.  J.  If  Merton  College  received  the  tithe 
rent  charge  of  B.,  they  would  not  be  entitled  to  any  deduction  in  respect 
of  the  stipend  of  a  curate  paid  by  them. 


Friday, 
J\Vtwrt^>fr20th. 

Poor  rate, 
6  #  7  »^.  4. 
C.96. 

Tithe  commu- 
tation rent 
charge. 
Curate's 
salary. 
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^^j,^j^j,jj,      /^  ASE  stated  under  stat.  12  &  18  Vict.  c.  45.  s.  11. 
Q^^^'      £  The  appellant  is  vicar  of  Wolford,  in  the  county 

BufiMiNOTov.  of  Warwiek,  and  is  the  lessee  and  occupier  of  the  tithe 
rent  charge  of  Burmington,  in  the  same  county,  by  virtue 
of  a  lease  of  the  tithe  rent  charge  granted  to  him  by  the 
Warden  and  Fellows  of  Merton  College^  Oxford. 

The  appellant  was  rated  as  such  occupier,  in  respect 
of  the  rent  charge,  in  a  rate  for  the  relief  of  the  poor 
of  the  parish  of  Burmington,  made  the  28th  October^ 
1858.  Notice  of  appeal  against  the  rate  was  given  by 
the  appeUant,  on  the  ground  that  he  was  over-rated, 
amongst  other  things,  in  this,  that,  in  assessing  his  rent 
charge,  the  churchwardens  and  overseers  had  made  no 
allowance  or  deduction  in  respect  of  the  stipend  of  a 
curate  paid  by  the  appellant.  . 

The  parish  of  Wolford  (or  Great  Wolford),  before  the 
appropriation  of  the  rectory  and  the  endowment  of  the 
vicarage  hereinafter  mentioned,  comprised  the  townships 
or  hamlets  of  Great  Wolford,  Little  Wolford,  Burmingtom 
and  Ditchford.  In  Great  Wolford  was  the  mother 
church.  Little  Wolford  still  retains  its  original  character 
of  a  hamlet  to  Great  Wolford.  In  Burmingtan  and 
Ditchford,  chapels  were  built,  and  these  hamlets  became 
chapelries  to  Wolford.  Ditchford,  however,  was  subse- 
quently transferred  to  the  rectory  of  Stretton  on  Fosse, 
and,  the  chapel  there  having,  in  course  of  time,  fallen 
into  ruins,  and  beiug  at  length  wholly  destroyed,  Hitch" 
ford  became  and  now  is  a  mere  hamlet  of  Stretton. 

In  the  Ecclesiastical  Taxation  of  Pope  Nicholas  IV., 
circa  a.  d.  1291,  the  rectory  of  Wolvord,  with  the  ch&. 
pelry  of  Bovynton,  is  taxed  at  26  marks.  Twenty  years 
later,  as  is  shewn  by  the  Originalia  Boll  of  the  4th  of 
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Edward  H.,  the  Warden  of  the  House  of  Scholars  of       1861. 

Mertouy  in  Oxfardy  paid  a  fine  of  10  marks  to  the  King     Wheklkb 

for  a  licence  to  appropriate  the  rectory  of   fVolvard,    orerseersof 

together  with  the  chapel  of  Bavynton,  which  are  m  their   Bo^^^a*^*- 

own  patronage  j  of  this  appropriation  a  record  is  preserved 

in  the  rq^ister  of  the  Bishops  of  Worcester ^  and^  under 

date  two  years  later^  there  is  found  in  the  same  register, 

and  in  a  hook  called  the  ^^  Uber  Rvber,^'  preserved 

amongst  the  documents  belonging  to  the  Dean  and 

Chapter  of  Worcester,  a  record  of  the  endowment  of  the 

vicarage  of  Wolford,  consequent  upon  the  appropriation 

of  the  rectory,  with  a  sum  of  107.,  or,  if  that  should  prove 

insufficient,  with  such  further  sum  as  the  Bishop  should 

direct ;  and  the  vicar  of  Wolford  for  the  time  being  was, 

by  the  endowment  deed,  required  (inter  alia)  to  cause 

the  chapel  of  Bermerton,  eziBting  in  the  said  pnrish,  to 

be  served  by  a  suitable  priest.    Nine  years  later  (a.  d, 

1822),  as  appears  by  the  Register  of  Thomas  Cobham, 

Bishop  of  Worcester,  a  further  endowment  of  the  vicarage 

of  Wolford  was  made,  under  the  powers  (therein  recited) 

reserved  to  the  Bishop  in  the  first  deed  of  endowment ; 

and  the  vicar  is,  by  this  second  deed,  to  receive  all  the 

small  tithes  and  offerings  at  the  altar,  as  well  of  the 

mother  church  as  of  the  chapels  thereto  annexed,  in 

whatever  way  they  may  now  or  in  future  be  assessed, 

these  chapels  being  in  the  same  deed  named  as  Ditchford 

and  Bourmington.    If  the  provisions  of  this  deed  were 

ever  carried  out  as  regards  the  small  tithes  of  the 

chapdries,  such  an  arrangement  cannot  have  been  of 

long  continuance. 

It  is  admitted  that  the  names  Bovynton,  Burnynton, 
Bermerton,  and  Bourmington,  are  syuonynous  with  Bur^ 
mingUm. 
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1861.  ^^  ^^^  7^^  1616  Burmington  had  a  parsonage  house 

Wheblkr     *°^  Slfibe  lands,  and  in  the  Registry  of  the  Cionsistory 
r.     "'      c    Court  of  Worcester  there  is  an  ancient  terrier  of  the 

Overaeers  of 

BuRMiNOTOK.  date  of  20th  January,  1616,  of  all  the  glebe  lands,  leids, 
meadows  and  commons  belonging  to  the  parsonage  of 
Burmington,  ^fherein  the  parsonage  house  and  various 
lands  and  closes  are  enumerated. 

The  chapel  of  Burmington  appears  to  have  been  served 
either  by  a  Fellow  of  Merlon  CoUege  or  by  curates 
appointed  by  that  College,  or  by  the  vicar  of  Wolford  or 
his  curate.  At  length  the  chapel  itself  fell  into  ruins, 
but  it  appears,  from  an  entry  in  an  old  register  of  Wd-- 
ford,  that,  about  1693,  the  chapel  was  rebuilt,  and  the 
cure  thereof  restored  to  the  church  of  Wolford,  and  an 
annual  stipend  of  20/.  was  granted  to  the  curate  out  of 
the  appropriate  rectory.  This  stipend  was  afterwards 
reduced  to  19/.,  and  then  to  17/.,  and  has  long  ago  alto- 
gether ceased.  Its  cessation  was  probably  contempora- 
neous with  an  arrangement,  made  about  the  year , 

by  the  patron  and  appropriators  of  Wolford  and  Bur^^ 
mington  {Merton  College,  Oxford)^  that  they  would  give 
a  beneficial  lease  of  rectorial  tithes,  arising  from  and 
out  of  the  glebe  situate  at  Burmington,  to  their  senior 
resident  Fellow,  whether  layman  or  clergyman,  on 
condition  (inter  alia)  of  his  providing  for  the  cure  of 
Burmington,  This  arrangement  was,  about  the  year 
1817,  so  £Etr  modified  as  to  restrict  the  enjoyment  of 
this  lease  to  the  senior  resident  Fellow  in  Holy  orders, 
who  was  to  serve  the  cure  of  Burmington,  aut  per  se  ant 
per  alium. 

In  the  year  1834  the  following  resolution  was  passed 
by  the  Warden  and  Fellows  of  Merton  College,  Oxford. 
— "At  a  meeting  of  the  Warden  and  Fellows,  held. 
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AprU  4thf  1834,  It  was  resolved  that,  when  the  lease  of       I86I. 
the  great  tithes  of  Burmmgton  shall  in  future  fall  in,  it     WnnLBa 
ihatt  not  be  granted  to  the  senior  resident  Fellow  of  the    OTeneen  of 
CoU^e  for  the  time  being  as  heretofore,  but  shall  be   BuwuaoroM. 
granted  to  the  vicar  for  the  time  being  of  the  vicarage  of 
fFolfard,  in  augmentation  of  his  benefice,  provided  he 
shall  continue  to  reside  in  the  vicarage/' 

In  1842  an  apportionment  was  made  of  a  rent  charge 
in  lieu  of  the  titiies  of  Bunnington.  The  appellant  was 
institnted,  in  1843,  to  the  vicarage  of  Wolford  with  its 
membera,  and  received,  in  November  1847,  a  lease  of  the 
gldie  of  Burmington  and  rent  charge  m  lieu  of  the 
rectorial  tithes,  under  the  following  resolution  of  the 
appropriators.  **  At  a  meeting  of  the  Warden  and  Fellows 
hdd  May  31st,  1847,  Mr.  OriffUh,  the  senior  resident 
Fellow,  having  reagned  the  lease  of  the  tithes  of  Bur^ 
ndnjften,  a  new  lease  was  otderei  to  be  drawn  up  and 
granted  to  the  vicar  of  Wolford,  pursuant  to  a  resolution 
ofthe  College  passed  in  1834.''  This  lease  was  for  twenty* 
one  years  if  the  appellant  should  so  long  continue  the 
resident  vicar  of  Wolford.  (A  oc^y  of  this  lease  accom- 
panies the  case,  and  may  be  referred  to  as  part  of  it.) 

The  population  of  Wolford  (that  is,  of  the  townships 
or  hamlets  of  Chreat  and  LUtle  Wolford)  amounts  to 
about  550,  that  of  Burmngtm  to  about  200.  The 
church  at  Wolford  is  between  two  and  three  miles 
distant  from  the  chapel  at  Bwmnngton  by  the  nearest 
footpath.  The  Bishop  of  Worcester  requires  two  full 
services  to  be  performed  every  Sunday j  both  in  the 
ehupch  and  the  chapel,  and  states,  under  his  hand,  that 
he  should  insist  on  the  appointment  of  a  curate  for 
Burmington  by  the  vicar  of  Wolford,  incase  he  neglected 
or  r^sed  to  appoint  one.    This  power  the  Bishop 

^tK'-  I-  3  b  b.  &  s. 
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1861.        claimed  and  exercised   during  the  time  Mr.   Griffifh 

Whebleb     (hereinbefore  mentioned)  held  the  lease  of  the  appro- 

OTeneen  of    pi^tion  of  Burmington,  requiring  that  gentleman  to  have 

BuBaiiKQTOH.  ^^Q  f^]2  services  at  Burmington,  instead  of  one,  and  to 

raise  the  curate's  stipend  fix>m  50/.  to  80/.  a  year. 

In  the  records  of  the  Diocese,  a.  n.  1692,  Burmington 
is  termed  "  the  parochial  chapelry  of  Burmifigton/*  but 
in  all  other  entries  in  the  registry,  where  mention  is 
made  of  it  (except  as  hereinafter  is  stated),  it  is  styled  a 
chapel  to  Wolford.  There  is  no  evidence  in  the  Bishop's 
registry  that  Burmington  was  ever  legally  separated  from 
fVolfardand  constituted  a  separate  parish,  nor  any  record 
of  any  clerk  having  been  instituted^  collated,  inducted 
or  licensed  as  perpetual  curate  to  Burmington,  and  iu 
the  Visitation  Rolls  of  the  Diocese  the  vicar  of  Wolford 
is  sometimes  described  simply  as  such  vicar,  at  other 
times  as  vicar  of  Wolford  with  the  chapelry  oi  Burmington 
annexed.  There  are  separate  commu^tions  of  the  tithe 
rent  charges  for  Great  Wolford,  Little  Wolford  and  Bur- 
mington. In  the  last  named  place  there  are  rectorial 
tithes  only  (no  vicarial  tithes  having  been  so  far  as  is 
known  ever  paid  there  as  distinct  from  the  rectorial); 
but  in  the  two  Wolfords  the  rectorial  and  vicarial  tithe 
rent  charges  are  distinguished.  There  was  also  rectorial 
glebe  in  each  of  the  three  places,  and  vicarial  glebe  in 
Great  Wolford  only.  The  whole  of  the  tithe  and  glebe 
appropriated  to  Merton  College  as  above  mentioned  are 
by  them  leased  to  different  persons.  There  are  separate 
poor  rates  for  both  Great  and  Little  Wolford  and  Bur* 
mington  and  separate  manors  of  Great  Wolford,  Little 
Wolford  and  Burmington.  At  the  courts  leet  held  for 
Burmington  Manor,  constables  and  tithing  men  for  Bur- 
mington have  been  appointed.  Burmington  is  termed  a 
parish  in  the  award  and  all  the  proceedings  for  the 
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apportionment  of  the  tithe  rent  chai^  in  1842,  and        1861. 
in  the  endosnre  award  of  1844  of  lands  within  it.     In     Whbblbk 

V. 

the  Registry  of  the  Consistory  Court  of  fVorcester  of    Ovepseers  of 

BUBMINOTOir. 

the  year  1714  there  is  a  terrier  of  all  the  tithes  and 
glebes  belonging  to  the  parish  of  Burmington.  And 
in  the  Bishop's  register  of  baptisms,  marriages  and 
funerals,  there  is  a  register  of  baptisms,  marriages  and 
fanerals  in  the  parish  of  Burmington  from  1711  to  1728. 
Burials  and  christenings  appear  also  to  haye  been  per- 
formed at  Burmington  from  1583  to  1685.  For  about 
a  century  previous  to  the  year  1847  the  cure  of  Burming-^ 
ton  was  provided  for  by  the  consecutive  lessees  of  the 
appropiate  rectory,  and  not  by  the  vicar  of  Wolford. 

On  the  19th  July,  1851,  the  appellant,  in  considera- 
tion of  10021,  executed  a  conveyance  to  the  Warden  and 
Scholars  of  Merton  College  of  a  piece  of  ground  which 
he  purchased,  as  was  stated  in  the  said  conveyance,  for 
the  purpose  of  erecting  thereon  a  messuage  and  suitable 
conveniences  for  the  residence  of  the  officiating  minister 
of  the  chapdry  or  cure  of  the  said  parish  of  Burmington , 
together  with  the  messuage  which  he  had  erected  thereon. 
This  deed  recited  that  the  Warden  and  Scholars  were 
seised  of  the  appropriate  rectory  of  the  parish  of 
Burmington,  together  with  the  glebe  lands  and  rent 
chai^  in  lieu  of  tithes  thereto  belonging,  subject  to  the 
liability  of  serving  the  spiritual  cure  of  the  said  rectory. 
In  this  deed  the  land  and  premises  are  described  as  situate 
in  the  parish  oi  Burmfngtan^  and  as  being  in  the  occupation 
of  George  Dommle  Wheeler  as  the  officiating  nuiiister  of 
the  chapelry  of  Burmington. 

In  the  answer  and  returns,  made  pursuant  to  the  Act 
of  Parliament  43  G.  3.  c.  144.,  by  the  overseers  of  the 
poor.  Utile  Wolford  is  termed  a  parish. 

3  B  2 


716  MICHAELMAS  TERM. 

1861.  The  curate,  whose  stipend  (80L  per  annum)  is  paid 

Wekslkk     1>7  ^1^6  appellant,  is  solely  oocnpted  with  the  parochial 

Oreneen  of    dutics  and  services  of  Btmrnington,  and  is  licensed  only 

BuRMivoTos.  ^  ^j,g  assistant  corscy  of  that  chapeby.    The  appellant 

does  not  perform  any  part  of  these  duties,  but  confines 

himsdf  to  the  performance  of  the  parodiial  duties  and 

services  of  Wolford. 

The  appellant,  besides  the  yicarage  of  JFoffard,  holds 
the  rectory  of  Barchesion^  with  the  hamlet  of  ffU&iffim, 
which  adjoins  Burminfftan:  this  parish  he  serves  by 
another  curate. 

It  is  agreed  tiiat  the  stipend  paid  to  tiie  curate  is  a 
reasonaUe  stipend,  and  that  it  would  be  impossible  for 
any  one  person  devoting  his  whole  time  and  attention 
to  perform  the  services  at  present  required  at  Wotford 
and  Burmington. 

Upon  these  &cta»  two  justices  for  the  county  of  War^ 
wiek,  at  a  special  Sessions  for  hearing  appeals  against 
rates  made  for  the  relief  of  the  poor,  hdden  at  Sk^iutum 
tfp0ii  Stour,  in  the  county  of  fForcester,  for  parts  of 
ffareestershirey  and  also  for  the  division  of  BruUes,  in 
the  county  of  Warwick,  on  the  16th  April,  1859,  decided 
Uuit  the  respondents,  in  assessing  the  aj^ellant  to  the 
poor  rate  in  respect  of  the  occupation  of  the  rectorial 
tithe  rent  chai^  of  BurmingUm,  had  dcme  right  in 
making  no  allowaaoe  or  deduction  in  respect  of  the 
aforesaid  curate's  stipend. 

The  following  were  stated  by  the  justices  as  tbe 
grounds  of  their  decision. 

1.  That,  although  there  was  evidence  of  an  ecdesias- 
tical  connection  between  Burminffian  and  Wcifard  having 
in  old  times  existed,  yet  that  there  was  no  evidence  that 
the  vicar  of  Wolfmd  was,  at  the  time  the  assessment 
was  made,  bound,  as  such  vicar,  to  provide  for  the  ser- 
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vice  of  Burminfftan,  2.  That  the  vicar  was  bound  to  iSGl. 
provide,  and  did  provide,  for  the  service  of  BurmingUm,  Wheeier^ 
not  a9  being  bound  by  virtue  of  any  ecclesiaatical  de-  oyerseersof 
pendence  of  the  chapehry  of  Burmington  on  the  vicarage  BnamnoToii. 
of  Wcifard  for  ita  service,  but  by  reason  of  the  terms 
of  his  lease  from  Merian  Colkge,  the  provision  for  the 
performance  of  the  ecclesiastical  duties  in  Burnmgton 
being  the  condition  on  which  he  held  the  beneficial 
lease  of  the  rectorial  tithe  rent  charge  of  Burmington, 
and  the  consideration  on  his  part  for  the  advantages  so 
enjoyed  by  him  under  that  lease.  8.  That,  although  it 
would  be  impossible  for  the  same  person  to  fulfil  the 
duties  of  Burmmgton  and  fFolfard  as  their  duties  are  at 
present  defined  by  the  Bishop,  and  that  although  there- 
fore the  assistance  of  a  curate  is  necessary  to  the  appel- 
lant, who,  being  vicar  of  Watford,  has  undertaken  to  serve 
the  cure  of  Burmingtan,  yet  that  the  appellant  is  in  the 
condition  of  a  pluralist  who  holds  two  preferments,  the 
full  performance  of  the  dutes  of  which  by  himself  is  im- 
possible :  that  such  a  curate  is  therefore  a  mere  substitute 
for  the  incumbent,  and  therefore  that  no  allowance  should 
be  made  in  respect  of  his  stipend.  (See  77ie  Hackney 
and  Lamberhurst  Tithe  Commutation  Rent  Charges  (a)). 
4.  That,  even  assuming  the  appellant's  contention  to  be 
correct,  that  he  is  bound,  asvicarof  W?(/brrf,  independently 
of  any  arrangement  between  himself  and  Merton  College, 
to  provide  for  the  service  of  BurmingUm,  and  that,  there- 
fore, the  assistance  of  a  curate  is  necessary  to  him  as 
vicar,  and  that  his  case  falls  within  the  other  rule  laid 
down  in  The  Uachney  and  Lamberhurst  Tithe  Commuta- 
tian  Sent  Charges,  the  deduction  should  be  made  (if  at  all) 
in  the  assessment  of  the  vicarial  tithe  rent  charge  of 

(a)  E.B.^E.\. 


BvBMINGTOir. 
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1861.  Wolfardj  and  not  of  the  rectorial  rent  charge  of  Bur- 
Whvelxb  mingtan.  5.  That  assuming,  on  the  other  hand,  that 
Oyeneersof  ^^^  Warden  and  Fellows  of  Merton  College^  as  appro- 
priators  of  the  tithe  rent  charge,  are  bound  to  provide 
for  the  spiritual  cure  of  Burmington^  then  it  fq^pears 
that  they  have  done  so  in  appointing  the  appellant  their 
curate  for  that  purpose,  and  remunerating  him  by  their 
grant  of  the  beneficial  lease  of  the  tithe  rent  charge. 
6.  That,  were  it  not  for  the  provision  in  the  lease  of  the 
tithe  binding  him  to  remain  the  resident  vicar  of  WoU 
ford,  the  duties  of  the  cure  of  BurmingUm  could  be  well 
performed  by  him,  if  he  devoted  his  whole  time  and 
attention  to  them  (  The  Hackney  and  Lamberhurst  Tithe 
Commutation  Rent  Charges  (a)  ) ;  and  that  he  is  no  more 
entitled  to  daim  exemption  or  relief  from  poor  rate 
than  a  bailiff,  who  is  remunerated  for  his  service  by 
permission  to  occupy  a  house  and  land  gratuitously  or 
at  a  beneficial  rent,  would  be  entitled  to  daim  exemption, 
partial  or  complete,  from  poor  rate  in  respect  of  the 
house  and  land  so  occupied. 

The  question  for  the  opinion  of  the  Court  was :  Is  the 
appellant  entitled  to  have  his  assessment  reduced  by  the 
amount  of  the  stipend  paid  by  him  to  a  curate  under 
the  circumstances  stated  in  the  case,  or  by  any  propor- 
tionate part  of  such  stipend. 

The  lease  referred  to  in  the  case  was  an  indenturej 
made  the  24th  November,  1847,  between  the  Warden 
and  Scholars  of  the  House  or  College  of  Scholars  of 
Merton  Colkge,  in  the  University  of  Oxford,  and  the  Bev. 
George  Domvile  Wheeler,  clerk,  vicar  of  Great  Wolford^ 
in  the  county  of  WarvAck,  by  which  the  Warden  and 
Scholars,  for  divers  considerations  them  moving,  with 
(«7)  KB.fE,  1. 
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V. 

Bee 

BoBMlKtiTOM. 


one  assent  and  consent  demised  unto  George  Domvile  18G1. 
Wheeler  the  yearly  rent  charge  of  214/.^  awarded  to  the  Wbeblkr 
rector  of  the  parish  of  Burmington  in  lieu  of  the  great  OTersecre  of 
and  rectorial  tithes  arising  from  all  the  lands  in  the 
parish;  and  the  cottage  and  garden  called  the  parsonage^ 
and  all  the  other  glebe  lands  of  the  rectory  or  parsonage 
of  Burmington :  habendum  from  the  5th  April  then  last 
for  21  years^  if  he  should  so  long  continue  the  resident 
yicar  of  Great  Wolford^  reddendo  175.  &£  in  money  and 
five  bushels  of  wheat  and  one  quarter  of  barley^  or^  for 
de&ult  of  the  five  bushels  of  wheat  and  one  quarter  of 
barley,  the  price  thereo£  Covenant  by  the  lessee  to 
repair  and  maintain  the  chancel  of  the  church  of  Bur- 
mington,  and  the  parsonage  house  and  premises.  There 
were  also  the  following  covenants: — ''And  George 
Domvile  Wheekr,  for  himself,  his  executors  and  adminis- 
trators, doth  further  covenant  with  the  Warden  and 
Scholars,  and  their  successors,  that  he,  George  Domvile 
Wheeler y  shall  and  will  serve  the  cure  of  the  parson- 
age, either  by  himself  or  by  a  sufficient  curate,  during 
the  said  term,  and  shall  and  will  clearly  acquit  and  dis- 
charge the  Warden  and  Scholars,  and  their  successors, 
of  the  said  cure,  and  all  manner  of  charges  thereunto 
belonging.  And  also  that  he,  George  Domvile  Wheeler^ 
his  executors  or  administrators,  shall,  at  all  times  here- 
afier  during  the  term,  pay  and  discharge  all  manner  of 
taxes,  rates,  assessments  and  impositions  whatsoever 
payable  out  of  or  for  the  said  rectory  or  parsonage  and 
premises,  or  any  part  thereof  (except  the  lessor's  pro- 
perty tax),  and  therefrom  keep  indemnified  the  Warden 
and  Scholars,  and  their  successors.  Provided  also  that 
George  Domvile  Wheeler,  his  executors  or  administra- 
tors, shall  not  sell  or  assign  all  or  any  part  of  the  demised 
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ISQl,  premises^  for  all  or  any  part  of  his  or  their  estate  or 
Whiblkb  ^^''^  ^^  years  therein,  to  any  person  whomsoever,  with- 
^     ^-      .  out  the  special  licence  and  consent  of  the  Warden  and 

OTerBeere  of  -^ 

Bu&MisGTOK.  Scholars,  or  their  successors,  for  that  purpose  first  obtained 
in  writing  under  their  common  seal/' 

The  case  was  argued  {November  16th  and  20th)  by 

ITte  Attaniei/  General,  for  the  respondents. — First.  If 
there  is  such  an  ecclesiastical  relation  between  the 
yicarage  of  Wolford  and  the  chapelry  of  Burmington 
that  the  appellant,  as  vicar  of  Wolford,  is  bound  to  per- 
form Divine  service  in  J?tfrmtfi^ton,  he  would,  according  to 
Williams,  appellant,  The  Churchwardens  of Uangeinwen  (a), 
respondents,  be  entitled  to  a  deduction  in  respect  of  the 
salary  of  a  curate.  But  that  deduction  ought  to  be 
in  the  assessment  of  the  vicarial  tithe  rent  charge  of 
Wolford,  the  obligation  being  on  the  appellant  as  vicar 
of  Wolford,  and  not  in  the  assessment  of  the  rectorial 
rent  charge  of  Burmington, 

Secondly.  The  appellant  was  bound  to  perform  Divine 
service  in  Burmington,  not  as  vicar  of  Wolford,  but  ex- 
clusively under  the  terms  of  the  lease  of  the  rectorial 
tithe  rent  charge  of  Burmington  firom  Merton  College; 
his  acceptance  of  the  cure  of  Burmington  was  to* 
luntary;  and  therefore  he  is  in  the  condition  of  a 
clergyman  holding  two  preferments,  who  is  not  en- 
titled to  a  deduction  in  respect  of  the  stipend  of  a 
curate,  seeing  that  he  must  provide  a  curate  for  one 
of  them.  The  Hackney  and  Lamberhurst  Tithe  Cam' 
mutation  Rent  Charges  {b),  is  an  authority  for  the  re- 
spondents. 

(a)  See  the  pvecediDg  case.  {h)  E.  B,  fE,h 
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F.M.  fF%tto,  for  the  appellant —First.  The  appellant,  1861. 
as  vicar  of  fFolfard,  is  bound  to  provide  for  the  service  "wHwaiii" 
of  the  chapelry  of  Burmington^  being  a  chapelry  annexed  0^^,^^  ^ 
to  the  vicarage  of  Wi/forrf.  [He  referred  to  the  evidence  Bumiwotok. 
stated  in  the  case,  shewing  that  in  1291,  and  twenty 
years  later,  Wolford  and  Burmington  were  treated  as  one 
benefice;  and  that  in  1695  the  cure  of  Burmington  was 
restored  to  the  church  of  Wolford  ;  citing  1  Bum's  EceL 
Law,  by  Phillimore,  tit.  Appropriation,  iv.  p.  91.  He 
also  referred  to  stat.  1  &  2  Vict  c.  106.,  as  establishing 
a  relation  between  the  two  benefices.]  Then,  according 
to  the  principle  established  in  The  Hackney  and  Lam-- 
berhurst  Tithe  Commutation  Rent  Charges  (a),  followed 
in  WilUams,  app..  The  Churckioardens  of  Llangeinwen, 
lesps.  (ft),  it  being  found  as  a  fact  that  it  is  impossible 
for  the  appellant,  as  vicar  of  Wolford,  to  perform  the 
duties  in  Burmington  without  the  assistance  of  a  curate, 
a  deduction  ought  to  be  made  in  respect  of  the  stipend 
of  such  curate  in  assessing  the  rent  charge  of  Bur- 
mington  to  the  poor  rate,  which  the  appellant  receives 
as  part  of  the  endowment  for  the  performance  of  the 
duties  in  Burmington. 

Secondly,  assuming  that  the  appellant  is  not  bound 
to  provide  for  the  service  of  the  chapelry  of  Burmington^ 
except  under  the  lease  of  the  rectorial  tithe  rent  charge 
of  Burmington  from  Merton  College^  he  ought  to  be  in 
the  same  position  with  reference  to  the  poor  rate  as  the 
College  would  be,  if  they  were  in  occupation  of  the  rent 
cha^e.  Merton  CoUege,  as  appropriators  of  the  tithe 
rent  charge  of  Burmington,  are  bound  to  provide  for  the 
service  of  the  cure.    The  Bishop  might  sequester  so  much 

(a)  KB.^E,  1.  41,  42.  50.  53. 
(h)  See  the  preceding  case. 
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1861.       of  the  tithe  rent  charge  of  Burndngton  as  was  necessary 
Whbsleb     for  the  maintenance  of  a  curate.    And  the  lessee  takes 

V, 

Overaeen  of  the  lease  of  the  tithe  rent  charge^  subject  to  the  same 
BuRMiNOTOH.  ^y^^.  jii^chcat  Y.  ThomburTouffh,  2  Roll  Abr.  337, 
tit.  Parson.  Vicar.  H.  2.  If  the  College  retained  the  tithe 
rent  charge  in  their  own  hands^  and  appointed  a  cucate  at 
a  fixed  salary^  they  would  be  entitled  to  a  deduction  in 
respect  of  the  salary  of  the  curate.  The  principle  of  rating 
recognised  in  The  Queen  v.  Adames  (a),  before  The 
Parochial  Assessment  Act,  6  &  7  fFI  4.  c.  96.  (and  that 
statute  has  not  altered  the  law  as  to  the  rateability  of 
property,  The  Queen  v.  Lumsdaine  {b) ),  is  "  that  all  lands 
are  to  be  assessed  in  proportion  to  the  net  rent  which  a 
tenant  at  rack  rent  would  pay,  he  discharging  all  rates 
and  outgoings :''  and  in  this  case  the  stipend  of  the 
curate  would  be  an  outgoing  or  charge  imposed  by  law. 
The  reasoning  in  the  judgment  of  the  Court  in  The 
Hackney  and  Lamberhursi  Tithe  Commutation  Rent 
Charges  {c),  disallowing  the  claim  which  was  made  in 
that  case  for  a  deduction  in  respect  of  the  personal 
services  of  the  rector,  does  not  apply  to  the  case  of  a 
lay  rector,  who  cannot  perform  the  service  in  person. 
Further,  the  lease  of  the  tithe  rent  charge  firom  Merton 
College  contains  covenants  by  the  appellant  to  pay  all 
charges  on  the  rectory  and  that  he  will  not  assign  with- 
out  the  licence  of  the  College. 

The  Attorney  General,  in  reply. — [^Cochbum  C.  J. 
We  relieve  you  from  replying  on  that  part  of  the  aigu- 
ment  which  proceeded  on  the  ecclesiastical  dependence 
of  Burmington  on  WolforcL]     In  principle  and  reason, 

(a)  4B.^Ad.  61.  68.  (6)  lOA^fE.  157. 

(c)  E,  B.  i  E,  1.  51,  52. 
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the  appellant^  ^th  respect  to  the  chapelry  of  Bumdng^       1861. 
ton  and.  the  parish  of  Wolfard^  is  in  the  position  of     Wbbblkb 
a  pluralist:   they  are  distinct  sources  of  ecclesiastical    oreneenof 
income.     The  Court  will  not  extend  the  principle  of  Burmimoioii. 
exemption  in  The  Hackney  and  Lamberhurst  Tithe  Com^ 
mtOion  Rent  Charges  {a\  to  a  case  in  which  the  employ- 
ment of  a  curate  is  not  the  result  of  an  inherent  necessity 
in  the  benefice^  but  arises  from  circumstances  which  are 
within  the  control  of  the  incumbent.    The  appeUant 
might  employ  a  curate  at  Wolford,  and  disdiarge  the 
duties  of  the  cure  of  Burmington  in  person,  and  then 
he  would  not  be  entitled  to  any  deduction.  [  Blackburn  J. 
The  deduction  in  respect  of  the  curate's  salary  which 
was  allowed  in  The  Hackney  and  Lamberhurst  Tithe  Cant" 
mutation  Rent  Charges  (a),  is  an  anomaly  which  I  will 
not  extend.] 

CocKBURN  C.  J.  I  am  of  opinion  that  the  appellant 
was  rightly  assessed  to  the  poor  rate  in  respect  of  the 
tithe  rent  charge  of  the  parish  of  Burmington, 

The  objection  taken  by  the  appellant  to  his  rateability 
rests  on  two  grounds.  First,  that  the  parish  of  Burmington 
is  to  be  taken  as  one  with  the  parish  of  fFolford,  and  that 
the  incumbent  of  Wolfard^  holding  the  two  as  one  aggre- 
gate benefice,  and  being  unable  to  discharge  the  spiritual 
duties  in  both  without  the  assistance  of  a  curate,  is 
entitled  to  deduct  from  the  amount  at  which  he  is  rated 
the  expence  which  he  is  put  to  in  paying  the  stipend  of 
a  curate  in  Burmington.  This  proceeds  on  the  assump- 
tion that  Burmington  and  Wolford  are  inseparably  and 
indissolubly  connected.  We  may  surmise,  as  a  matter 
of  &ct,  although  the  eyidence  is  not  conclusive,  that  at 

(a)  E,  B,  fEA,5S. 


724  MICHAELMAS   T£BM. 

1861.  ^°^^  lemote  period  the  chapelry  of  Burmington  was  a 
WHiiLia"  dependency  of  the  spiritual  pariah  of  Wolford;  but  for 
^  "'  .a  long  series  of  years  the  two  have  been  so  dissociated 
BuftMiHOTON.  that^  in  point  of  law,  it  is  impossible  to  say  that  they 
form  one  benefice.  This  appears  clear  by  considering 
that,  on  being  appointed  to  the  vicarage  of  Wdfard, 
the  vicar  could  not  have  insisted  that  he  was  entitled 
to  the  cure  of  the  chapebry  of  Burmmfftan,  with  its 
emoluments.  For  many  years  Morton  College  have 
been  in  the  habit  of  dealing  with  BumdngUm  as  a 
separate  and  distinct  benefice,  sometimes  paying  the 
stipend  for  the  performance  of  the  dezical  duties  in 
Burmington  to  a  curate  independent  of  the  vicar  of 
Wolford,  and  sometimes  paying  the  stipend  for  the  per- 
formance of  those  duties  to  the  vicar  of  Wolford,  or 
making  such  other  provision  as  to  them  seemed  right : 
also  the  appellant  was  instituted  to  the  vicarage  of  Wol- 
ford in  1843,  and  held  it  for  four  years  before  the  CoU^e, 
upon  the  surrender  of  the  lease  of  the  great  tithes  of 
Burmington  by  the  senior  Fellow,  made  the  appellant 
lessee  of  the  tithe  rent  charge  of  Burmington,  with  the 
obligation  of  providing  for  the  performance  of  the 
spiritual  duties  there.  Under  these  circumstances  it  is 
impossible  to  contend  that  there  is  any  such  inseparable 
or  indissoluble  connection  between  Wolford  and  Bur^ 
mington  as  that  the  two  are  to  be  considered  one 
benefice. 

That  being  so,  the  appellant  stands  in  the  position 
of  a  clergyman  holding  two  separate  benefices;  and 
then  The  Hackney  and  Lamberhurst  Commutation  Beni 
Charges  (a)  is  an  authority  for  saying  that,  as  incumbent 
of  Burmington,  he  is  not  warranted  in  claiming  to  deduct 

(a)  E,  B.  #  E,  1,  52. 
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the  stipend  of  the  curate  whom  he  emplojrs  there :  it        1861. 
vaa  optional  with  him  whether  he  would  hold  both  bene-  "whkkmb" 
fices,  and,  by  aooepting  the  benefice  of  Burmirigton^  he    oveww™  of 
brought  upon  himself  the  necessity  of  employing  a   BroinHaToii. 
curate^  and  does  so  only  in  ease  of  him8el£ 

Secondly^  it  is  said  that,  inaannch  as  Merton  College 
are  the  lay  impropriators  of  the  rent  charge  of  Burming- 
ton,  with  the  obligatian  to  employ  some  minister  of  the 
Churdi  of  England  to  perfcurm  the  spiritual  duties  of  the 
cure,  and  as  the  dischaife  of  that  obligation  is  the  con- 
dition nnder  which  they  are  entitled  to  take  the  rent 
diai^  in  Keu  of  tithes,  the  stipend  paid  to  the  curate 
is  e  necessary  outgoing,  and  ought  to  be  deducted  from 
the  amount  of  the  rent  charge  in  ascertaining  its  rate- 
able value.  It  is  not  necessary,  for  the  present  purpose, 
to  say  what  would  be  our  decision  if  MerUm,  College 
themselyes  took  the  tithe  rent  charge,  and,  in  satisfinc- 
tion  of  their  obligation  to  provide  for  the  disdiarge  of 
the  spiritual  duties,  employed  a  curate  and  paid  him  a 
fixed  stipmd.  Buty  without  deciding  the  point,  my  own 
opinion  is  strong  that,  if  Merton  CoUege  had  taken  the 
rent  diaige,  and  appointed  a  curate  in  ocder  to  dischai^e 
their  obMgatian  as  lay  impropriators  to  provide  for  the 
spiritual  wants  of  the  pari^,  they  could  not  claim  to 
deduct  the  curate's  stipend  in  ascertaining  the  rateable 
value  of  the  rent  charge.  In  the  origin  of  impreca- 
tions the  tithes  of  a  pariA  were  annexed  to  a  spiritual 
corporation  with  a  view  to  the  discharge  of  the  qiiritual 
duties  in  that  parish  by  some  of  its  members.  The 
whole  tithes  in  the  hands  of  a  spiritual  rector  would  be 
rateable;  and  I  cannot  conceive  why, when  the  tithea 
have  passed  into  the  hands  of  a  lay  impropriator,  he 
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1861.       should  not  be  bound  to  provide  for  the  service  6f  the 
Wbielsk     cure. 

Orerseers  of  ^  *^®  present  case  the  whole  of  the  tithe  rent  charge 
Bdemimgioh.  ig  placed  at  the  disposal  of  a  clergyman  who  happens  to 
be  vicar  of  an  adjoining  parish^  on  condition  of  his  pro- 
viding for  the  discharge  of  the  spiritual  duties ;  and  I 
see  no  difference  between  a  person  who  is  thus  placed  in 
the  position  of  a  spiritual  rector  and  the  ordinary  case 
of  a  spiritual  rector:  he  takes  the  whole  tithe  rent 
charge  as  an  ordinary  rector  does^  and  I  do  not  see  why 
he  should  be  in  abetter  position  than  an  ordinary  rector. 
Also^  treating  the  appellant  as  a  pluralist,  who  is  obliged 
to  employ  a  curate  at  Burmington,  because  he  cannot  be 
in  two  places  at  the  same  time,  the  same  result  is  arrived 
at.  I  agree  with  my  brother  Blackburn  that  the  prin- 
ciple laid  down  in  The  Hackney  and  Lamberhurst  Tithe 
CommtUation  Rent  Charges  (a),  as  to  allowing  a  de- 
duction in  respect  of  the  stipend  of  a  curate,  ought  not 
to  be  eitended.  Where  the  incumbent  not  being  in 
the  position  of  a  voluntary  pluralist  is  so  circumstanced 
that  his  duties  cannot  be  discharged  by  one  man,  then 
there  is  some  reason  for  the  exception  to  the  general 
rule;  but  only  in  such  a  case  ought  any  part  of  the 
tithe  rent  charge  to  be  withdrawn  from  local  taxation. 

Bulgkbubn  J.  (the  only  other  Judge  present).  I  am 
of  the  same  opinion.  If  the  facts  were  that  the  parishes 
of  Wolfard  and  Bwrmmgton  were  one  benefice,  and  the 
appellant  took  the  tithe  rent  charges  of  Wolfard  and 
Burmington,  with  the  necessity  of  serving  the  cure  both 
of  the  vicarage  of  Wolfard  and  the  curacy  of  Bumdng- 
(a)  £l^.#Z.l,5d. 
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tm,  and  he  was  compelled  to  employ  a  curate  at  Bur-       1861. 

wmgton  to  assist  him  in  the  proper  discharge  of  his     Whsblsr 

ministerial  duties,  the  case  would  be  within  the  prin-    oyerseera  of 

dple  of  exemption  in  The  Hackney  and  Lamberhurst  Bobmimgtom. 

Tithe  Commutatwn  Bent  Charges  (a).     But^  upon  the 

&ct8  stated  in  this  case,  we  must  take  it  that  the  tithe 

reat  charge  of  Burmington  is  received  by  the  appellant, 

not  as  vicar  of  fFolford,  but  because  he  is  lessee  of  the 

tilikes  from  Mertan  College,  and  as  such  has  covenanted 

that  he  will  render  the  spiritual  services  of  this  curacy. 

If  he  paid  a  money  rent,  there  would  be  no  deduction  in 

respect  of  that ;  and  it  makes  no  difference  that  he  pays 

in  services  instead  of  in  money.     He  seeks  to  make  a 

deduction  in  respect  of  the  stipend  paid  to  a  curate,  who 

18  a  substitute,  which  it  is  clear  that  he  cannot  do.     The 

case  of  a  lessee  of  a  tithe  rent  charge  is  not  within  the 

au&ority  of  The  Hackney  and  Lamberhurst  Tithe  Com- 

mtdatum  Bent  Charges  (a),  which  is  not  to  be  followed, 

except,  where  the  fiicts  are  the  same  as  in  that  case. 

Judgment  for  the  respondents. 

(a)  JE1^.#£.1.53. 
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Saturday, 
November23dL 


Practice, 
Omission  to 
resealwrit  of 
tummons. 
Statute  of 
Limitations, 


Nazbb  and  others  against  Wade  and  another. 

On  the  day  of  the  expiration  of  a  ^writ  of  summons  iflsned  under  The 
Common  Law  Procedure  Act,  1852  (16  &  16  Vict,  c.  76.),  the  plaintiffl* 
attorney  attended  at  the  office  for  thejpurpoee  of  having  it  renewed,  and 
paid  the  fee ;  but  being  suddenly  called  away  omitted  to  get  the  seal 
unpresped  in  pursuanoe  of  seel  1 1,  and  did  not  diaooTer  the  mistake  nntil 
it  was  too  late  to  keep  the  writ  alive  by  reseaUng,  so  as  to  saye  the 
Statute  of  limitations:  held,  that  the  Court  had  no  power  to  direct 
the  officer  to  impress  the  seal  on  the  writ  as  of  the  day  when  the 
attorney  i^lied  to  have  it  renewed;  but  that  it  would  hare  been 
otherwise  if  the  omission  to  reseal  the  writ  had  been  occasioned  by  a 
fault  of  the  officer  of  the  Court 

TN  this  case  a  writ  of  summona  was  iasned  under  The 
Common  Law  Procedure  Act,  1852  (15  &  16  Vids 
e.  76.),  wUch  was  reuewed  and  resefded  in  Aprils  186L 
On  the  7th  October,  the  plainti£fb'  attorney  attended 
at  the  oflSce  to  have  the  writ  again  renewed,  and  paid 
the  fecj  but,  being  suddenly  called  away,  he  omitted 
to  get  the  seal  impressed;  and  did  not  discover  the- 
mistake  until  it  was  too  late  to  keep  the  writ  alive  by 
resealing,  so  as  to  save  the  Statute  of  Limitations, 


Piffott  Serjt,  on  the  5th  November,  moved  to  have 
the  seal  impressed  on  the  writ  as  of  the  7th  October. 
—  IBtackburn  J.  This  case,  and  several  others  in- 
volving the  same  question,  came  before  me  at  chambers, 
when,  doubting  my  power  to  assist  the  parties,  I  re- 
ferred them  to  the  Court.]  The  Courts  have  a  power, 
which  they  frequently  exercise,  of  amending  their  writs 
and  other  proceedings.  This  power  seems  inherent  in 
all  Courts  of  justice ;  in  addition  to  which  The  Com- 
mon Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76.) 
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sect.  222,  empowers  the  common  law  Courts  ''at  all  1861. 
times  to  amend  all  defects  and  errors  in  any  proceeding  Kkm^ 
in  civil  causes,  whether  there  is  anything  in-  writing  to  wads. 
amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  the  party  applying  to  amend  or  not/'  That 
section  is  cumulative  on  sect.  20,  which  enacts:  ''If 
the  plaintiff  or  his  attorney  shall  omit  to  insert  in  or 
indorse  on  any  writ  or  copy  thereof  any  of  the  matters 
required  by  this  Act  to  be  inserted  therein  or  indorsed 
thereon,  such  writ  or  copy  thereof  shall  not  on  that 
account  be  held  void,  but  it  may  be  set  aside  as  irregular, 
or  amended,  upon  application  to  be  made  to  the  Court 
out  of  which  the  same  shall  issue,  or  to  a  Judge;  and 
such  amendment  may  be  made,  upon  any  applica- 
tion to  set  aside  the  writ,  upon  such  terms  as  to  the 
Court  or  Judge  may  seem  fit.''  If  the  Court  itself  had 
omitted,  in  proper  time,  to  affix  the  seal  on  a  writ,  they 
would  do  it  afterwards  nunc  pro  tunc;  consequently,  when 
the  omission  has  been  made  by  their  officer,  they  ought 
to  direct  him  to  do  the  same.  Suppose  the  officer,  when 
about  to  affix  the  seal,  were  seized  with  a  fit,  and  the 
time  expired  before  he  could  resume  his  post,  or  before 
another  person  was  appointed  to  it;  or  suppose  the 
party  coming  to  the  office  to  have  the  seal  affixed 
were  attacked  in  the  like  manner,  would  not  the 
Court  interfere?  IfFigkiman  J.  I  do  not  know 
that.  Parties  should  not  drive  these  matters  off  to  the 
last  moment]  The  Uniformity  of  Process  Act,  2  fFI  4 
c.  39.  s.  10.  provides :  "  No  first  writ  shall  be  available 
to  prevent  the  operation  of  any  statute  whereby  the 
time  for  the  commencement  of  the  action  may  be  limited, 
&a,  unless  every  writ  issued  in  continuation  of  a  pre* 
ceding  writ  shall  &c.,  and  shall  contain  a  memorandum 
TOL.    I.  3  c  B.  &  s. 
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1861.  indorsed  thereon  or  subscribed  thereto,  specifying  the 
I^AZBB  day  of  the  date  of  the  first  writ/^  Under  this  Act  the 
Wadb.  Court  allowed  a  plaintiff  to  amend  an  alias  and  a  pluries 
writ  of  summons  by  indorsing  thereon  the  day  of  the 
date  of  the  first  writ  of  summons,  and  of  the  return 
thereto ;  the  object  of  the  amendment  being  to  save  the 
Statute  of  Limitations;  CulvenD€U\.Nugee{a).  [Wight- 
man  J.  Campbell  v.  Smart  (b),  which  was  decided  under 
that  statute,  is  an  authority  against  you.  You  are  not 
asking  us  to  amend  an  old  writ,  but  to  issue  a  new  one.] 
No ;  for  this  writ,  when  resealed,  will  be  a  mere  con- 
tinuance of  the  original  one.  [Cochbum  C.  J.  If  the 
old  writ  were  still  alive,  but  defective,  the  Court  could 
amend  it ;  but  here  it  is  dead,  for  The  Common  Law 
Procedure  Act,  1852  (15  &  16  Vict.  c.  76.)  sect.  11,  says : 
"  No  original  writ  of  summons  shall  be  in  force  for  more 
than  six  months  firom  the  day  of  the  date  thereof,  in- 
cluding the  day  of  such  date.*'  Blackburn  J.  You 
want  us  to  set  our  seal  to  what  is  untrue,  namely  that 
this  writ  was  sealed  within  six  months  after  the  issuing  of 
the  former  one.  Wightman  J.  If  you  are  entitled  to  make 
this  sort  of  application  now,  you  might  make  it  after 
any  lapse  of  time.]  The  Court  would  have  a  right  to 
refuse  the  application  unless  made  within  a  reasonable 
time.  An  amendment  of  a  writ  of  summons  and  all 
subsequent  proceedings,  by  adding  the  names  of  other 
parties  as  co-plaintiffs,  has  been  allowed;  Came  r. 
Malim  (e).  [Cockbum  C.  J.  There  the  writ  was  still 
in  existence.]  So  an  amendment  has  been  allowed 
in  the  date  of  a  pluries  writ  of  summons,  though  the 
Statute  of  Limitations  had  run  out ;  the  Court  holding 
that  they  had  power  under  15  &  16  Viet.  c.  76.,  if  not 

(a)  15  M.  4  W.  659.  (6)  5  C.  B,  19e. 

(c)  6  ExeK  803. 
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mdependenily  of  it;  Cornish  v.  Hockin  (a).      \Wtgkt»        igei. 
man  J.     That  was  a  case  of  mere  irregularity-]      In       nI^^ 
Chkiy^M  Forms,  p.  49,  8tli  ed.,  it  is  said:  ''In  a  case       ^^jy^ 
where  the  writ  had  been  issued  on  the  1st  Nooemher, 
duly  renewed  on  the  Ist  May,  and  then  tendered  for 
further  renewal  on  the  next  1st  November,  but  the  officer 
of  the  Court  refused  to  seal  it,  the  Court  directed  him 
to  affix  the  proper  seal  nunc  pro  tunc  as  of  the  day  on 
which  it  was  tendered,  saying  that  it  might  be  done   . 
quantum  wdeat,  and  that  the  error,  if  any,  would  appear 
upon  the  record  ;'^ ,  and  two  anonymous  cases  {b)  and 
Campbell  y.  Smart  (c)  are  referred  to. 

The  Court  (consisting  oi  Cockbvbn  C.  J.,  Wiohtman 
and  Blackburn  JJ.)  said  they  would  consult  the  other 
Judges  on  the  subject,  as  it  was  desirable  there  should 
be  some  uniform  rule  in  the  Courts  upon  it.  They  would 
assist  the  plainti£b  if  they  could,  but  doubted  whether 
their  power  to  do  so  had  not  been  taken  away  by  the 
statute. 

Cur.  adv.  vult 

Blackburn  J.  now  delivered  judgment,  saying  that, 
having  consulted  a  majority  of  the  Judges  of  the  other 
Courts,  the  Court  were  unanimously  of  opinion  that 
they  had  no  jurisdiction  to  make  such  an  order  as  was 
here  asked  for,  unless  in  cases  where  the  mischief  had 
been  occasioned  by  a  fault  in  the  officer  of  the  Court. 

Rule  refused* 

(fl)  1  je:  #  B.  602. 

(*)  18/Mr.  1104;  2A  L.  J,  Q.  B.  2&  \  18  .Twr.  1017;  2AL,J.  C.P.I; 
24  X.  r.  61. 
{c)  5  C.  B,  196. 
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^^^-     The  Queen  against  The  Inhabitants  of  Bramlkt. 


lunatics. 

16  #•  17  Vict. 

e.  97.  s.  97. 

Oilberfa 

Act  (22  G.  3. 

C.83.) 


The  expression  "  Union,"  in  the  16  &  17  Viet,  e.  97.  «.  97.,  reUtiTe  to 
the  settlement  and  expences  incnired  in  respect  of  pauper  lunatics,  appliw 
to  a  union  formed  under  CfiiberfB  Act  (22  G.  3.  e.i3.) 

''pWO  justices  of  the  peace  for  tlie  borough  of  Leeds 
adjudged   the  settlement  of  Elizabeth  WaUon,  a 
pauper  lunatic^  then  confined  in  the  pauper  lunatic 
asylum  at  Stanley  cum  WretUhorpe^  in  the  West  Biding 
of  Yorkshire,  to  be  in  the  parish  of  Taiham,  in  the 
county  of  Lancaster,  a  parish  comprised  or  incorpo- 
rated within  a  union  formed  under  the  proTsions  of 
Stat.  22  G.  3.  c.  83.,  to  wit,  the  Caton  Union,  in  that 
county ;  and  ordered  the  guardians  of  the  poor  of  the 
Caton  Union  to  pay  to  the  guardians  of  the  poor  of  the 
township  of  Bramley,  in  the  borough  of  Leeds,  in  that 
Riding,  certain  sums  of  money  therein  alleged  to  hare 
been  incurred  by  that  township  in  and  about  the  exami- 
nation of  the  said  E.  W,,  and  her  conveyance  to  the  said 
asylum,  and  a  certain  other  sum  of  money  paid  by  them 
to  the  treasurer  of  the  asylum  for  her  maintenance  in 
it,  and  other  sums  of  money  therein  mentioned.    Against 
this  order  the  guardian,  churchwardens  and  overseers 
of   Tatham  appealed  to  the  Quarter  Sessions  of  the 
West  Riding  of  Yorkshire,  holden    at  Leeds;   which 
discharged  the  order  subject  to  the  following  case. 

On  and  before  the  22nd  June,  1860,  Elizabeth  Wat- 
son, a  lunatic  pauper,  was  confined  in  the  asylum  at 
Stanley  cum  fVrenthorpe,  in  the  West  Riding  of  the 
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counly  of  York,  pursuant  to  an  order  in  that  behalf:  and        1861. 
thereupon  the  following  order,  adjudicating  her  settle-  "xheQuEKH^ 
ment  and  ordering  payment  of  her  maintenance,  was  inhabitants  of 
made.  Bramlbt. 

"  Borough  o{  Leeds,  in  the  West  Riding  of  Yorkshire,  • 
to  wit.]  To  the  guardians  and  OTcrseers  of  the  poor  of 
the  parish,  township  or  place  of  Tatliam,  in  a  certain 
union  formed  according  to  law,  called  the  Caton,  Union, 
in  the  county  of  Lancaster,  and  to  the  guardians  of  the 
poor  of  the  same  union,  and  to  each  and  every  of  them. 
Whereas  the  overseers  of  the  poor  of  the  township  of 
Brandnf,  in  the  borough  of  Leeds,  being  a  borough 
situate  within  the  West  Riding  of  the  county  of  York, 
this  day  complain  to  us,  two  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  borough  (one  of  the 
quorum)  whose  names  are  hereunto  set  and  seals  affixed, 
and  give  us  to  be  informed  that  heretofore,  to  wit,  on 
the  3d  September  a.  d.  1859,  at  the  instance  of  the  over- 
seers of  the  poor  of  the  said  township  of  Bramky  (the 
said  township  of  Bramky  being  then,  and  from  thence 
hitherto,  and  still,  a  township  not  within  any  union)  one 
of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  borough,  pursuant  to  the  provisions  and  according 
to  the  form  of  an  Act  of  Parliament  made  in  the  session 
of  Parliament  holden  in  the  16th  and  17th  years  of  the 
reign  of  our  lady  the  now  Queen  '  To  consolidate  and 
amend  the  laws  for  th6  provision  and  regulation  of 
lunatic  asylums  for  counties  and  boroughs  and  for  the 
maintenance  and  care  of  pauper  lunatics  in  England/ 
duly  made  an  order  under  his  hand,  pursuant  to  the 
statute  in  such  case  made  and  provided,  directing  Elizas 
beth  Watson,  a  pauper  lunatic  then  and  there  brought 
before  him,  to  be  received  into  the  lunatic  asylum  at 
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1861.  Stanley  cum  Wrenthorpe,  in  the  county  of  York.  And 
The  Queen  ^^^  ^^  ^^  Elizabeth  WaUon  was  afterwards,  to  wit,  on 
Inhabitants  of  ^^  ^'^  ®^  September ^  in  the  year  last  aforesaid,  by 
Baamlet.  virtue  of  the  said  order,  porsnaut  to  the  statute  in  such 
»  case  made  and  provided,  conveyed  fix)m  the  said  town- 
ship of  Bramley  to,  and  was  then  and  there  delivered, 
along  with  a  duplicate  of  the  said  order,  and  of  the 
statement  thereunto  subjoined  as  is  hereinafter  men- 
tioned, to  the  superintendant  of  the  said  asylum,  and 
was  then  and  there  received  and  confined  in  the  said 
asylum,  and  from  thence  continually  hitherto  hath  been, 
and  still  is,  confined  in  the  said  asylum  under  and  by 
virtue  of  the  provisions  of  the  said  first  mentioned  Act 
and  the  said  last  mentioned  order,  as  a  pauper  lunatic 
in  the  said  asylum ;  and  that  the  said  Elizabeth  IVatson, 
during  all  the  time  in  that  behalf  aforesaid,  hath  been, 
and  still  is,  maintained  there  in  the  said  asylum  under 
and  in  pursuance  of  the  said  order  in  that  behalf  afore- 
said, and  at  the  costs  and  charges  of  the  said  township 
of  Bramley y  out  of  the  rates  raised  for  the  relief  of  the 
poor  of  that  township.  And  that  the  said  justice, 
before  making  such  order,  that  is  to  say,  when  the  said 
Elizabeth  Watson  was  brought  before  him  as  aforesaid, 
to  wit  at  Leeds  aforesaid,  in  the  said  borough,  called  to 
his  assistance  William  Swift  Wade^  a  surgeon  and  apothe« 
cary,  and  he  the  said  justice,  having  then  and  there, 
with  the  assistance  aforesaid,  personally  examined  the 
said  Elizabeth  Watson,  was  then  and  there,  on  such  per* 
sonal  examination  and  other  proof,  satisfied  that  the  said 
Elizabeth  Watson  was  then  lunatic,  and  a  proper  person 
to  be  confined.  And  that  the  said  William  Swift  Wade 
then  and  there,  before  the  making  of  the  said  order, 
signed  a  certificate,  according  to  the  form  in  Sche- 
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dule  (F.)  No.  8  to  the  said  first  mentioned  Act  annexed,  X861. 
that  the  said  Elizabeth  Watson  was  then  Innatie.  And  xhe  Qoeem 
the  said  overseers  of  the  poor  of  the  said  township  of  jn^jabitants  of 
Bramley  further  complain  and  give  us  to  he  informed  Bramlet. 
that  to  the  said  order  was  subjoined  a  statement  respect- 
ing the  said  Elizabeth  Watam  according  to  the  form  of 
the  statute  in  such  case  made  and  provided.  And  that, 
at  the  time  of  making  the  said  order,  the  place  of  the 
last  legal  settlement  of  the  said  Elizabeth  Watson  was 
not  ascertained.  Now  therefore  we,  the  said  first  men- 
tioned justices,  having,  as  such  justices  in  and  for  the 
said  borough,  and  pursuant  to  the  statutes  in  such  case 
made  and  provided,  inquired,  on  the  hearing  of  the  said 
complaint  and  information,  into  the  several  premises, 
and  into  the  legal  settlement  of  the  said  Elizabeth  Wat* 
son  :  and  the  said  complainants,  on  behalf  of  the  said 
township  of  Bramley ,  having  now  here  ascertained  and 
established  before  us,  by  satisfactory  evidence  upon  oath 
according  to  law,  the  truth  of  all  and  singular  the 
premises,  and  that  the  said  Elizabeth  Watson,  during 
all  the  time  aforesaid,  was  and  is  now  legally  settled 
in  the  said  parish,  township  or  place  of  Tatham,  in  the 
said  county  of  Lancaster,  do  by  this  our  order  adjudge 
that  aU  and  singular  the  premises  are  true,  and  that  the 
place  of  the  last  legal  settlement  of  the  said  Elizabeth  Wat- 
son, at  the  time  of  the  making  of  the  said  order  herein- 
before mentioned,  and  from  thence  continually  hitherto, 
hath  been,  and  still  is,  in  the  said  parish,  township  or  place 
of  Tatham.  And  whereas  it  is  now  duly  proved  to  us  the 
said  first  mentioned  justices,  as  well  upon  the  oath  of 
the  assistant  overseer  of  the  poor  of  the  said  township 
of  Bramley  as  otherwise,  that  the  expences  incurred  by 
and  on  behalf  of  the  said  township  of  Bramley  in  and 
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1861.        about  the  examination  of  the  said  Elizabeth  Watson  as 


The  QusBx  Ic^t  aforesaid^  and  her  conveyance  to  the  said  asylum  as 
Inhabitonts  of  aforesaid,  amount  to  1/.  15«. ;  and  that  the  monies  paid 
Bramlxt.  |jy  ^jjg  gj^j^  township  of  Bramley  to  the  treasurer  of  the 
said  asylum  for  the  lodgings  maintenance^  medicine, 
clothing  and  care  of  the  said  Elizabeth  Watson  there, 
and  incurred  within  twelve  calendar  months  next  pre- 
vious to  the  date  of  this  our  order  (to  wit),  from  the  3d 
September  last  up  to  the  14th  day  of  June  instant,  amount 
to  the  sum  o{  16L  4a.  ^:  We  the  said  first  mentioned 
•  justices  do  hereby  further  adjudge  the  premises  aforesaid 
to  be  true,  and  we  do  order  the  guardians  of  the  poor  of 
the  said  Caton  Union,  out  of  any  monies  which  may  be 
in  or  come  into  their  hands  by  virtue  of  their  office  as 
such  guardians,  to  pay  to  the  overseers  of  the  poor  of 
the  township  of  Bramley  aforesaid,  the  said  sum  of  1/.  15s., 
being  the  reasonable  expences  incurred  by  the  said  town- 
ship of  Bramley  in  and  about  the  said  examination  of 
the  said  Elizabeth  Watson,  and  her  conveyance  to  the 
said  asylum  as  aforesaid ;  and  also  the  further  sum  of 
16/.  4f .  4c£.  to  the  said  overseers  of  the  poor  of  the  said 
township  of  Bramley,  being  the  amount  so  paid  by  them 
to  the  treasurer  of  the  asylum  at  Stanley  cum  Wrenlhorpe 
as  aforesaid.  And  we  the  said  first  mentioned  justices 
do  also  hereby  further  order  you,  the  said  guardians  of 
the  poor  of  the  said  Caton  Union,  and  all  and  every  the 
guardians  of  the  poor  for  the  time,  from  time  to  time, 
being  of  the  Caton  Union,  out  of  any  monies  which 
may  be  in  or  come  into  your  or  their  hands  by  virtue 
of  your  or  their  offices  as  such  guardians,  to  pay  weekly 
and  every  week  to  the  treasurer  of  the  said  asylum, 
from  the  14th  June  instant,  so  long  as  the  said  EKza' 
beth  Watson  shall  continue  in  the  said  asylum  by  virtue 
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of  the  said  order  in  that  behalf,  and  so  long  as  it  shall        1861. 
not  be  otherwise  ordered  by  competent  authority  in  that    The  Qobsh 
behalf  according  to  law,  the  sum  of  Ss,  for  the  future  inhabitants  of 
lodging,  maintenance,  medicine,  clothing  and  care  of     ^*^"^«'- 
the  said  Elizabeth  Watson,  which  said  sum  appears  to 
us,  the  said  justices,  to  be  reasonable  for  the  future 
lodging,  maintenance,  medicine,  clothing  and  care  as 
aforesaid ;  and  for  your  and  their  paying  the  said  sums 
of  money  and  charges  herein  directed  to  be  paid  this 
shall  be  your  warrant      Given  under  our  hands  and 
seals  at  Leeds,  in  and  for  the  said  borough,  the  22d  June, 
in  the  year  of  our  Lord  1860. 

"  Wm.  KitsalL"  (l.  s.) 
"  Robert  Hudson/'  (l.  s.) 

The  parish  of  Tatham  is  one  of  sereral  parishes  and 
townships  which,  together,  form  a  Poor  Law  Union,  com* 
monly  called  a  Gilbert  Union,  duly  formed  and  incorpo- 
rated in  the  year  1829,  pursuant  to  the  proyisions  of  the 
statute  22  Geo.  8.  c.  83.,  for  the  better  relief  and  em- 
ployment of  the  poor  of  the  aforesaid  several  parishes 
and  townships,  under  the  name  of  the  Visitors  and 
Guardians  of  the  Poor  of  the  several  townships  forming 
the  Caton  Union  or  Incorporation ;  and  at  the  date  of 
the  said  order  the  guardians  of  the  poor  of  the  said 
several  parishes  and  townships  respectively  had  been 
duly  appointed  and  were  then  acting  as  such  guar- 
dians, within  the  Caton  Union,  under  the  powers  and 
authority  of  the  above  statute  and  of  those  statutes 
which  regulate  the  unions  formed  under  its  provisions, 
and  incorporated  under  it.  The  appellants  against  the 
above  order  of  22d  June,  1860,  were  the  guardian  of  the 
poor  of  the  parish  of  Tatfiam  and  the  churchwardens 
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1861.  and  overseers  of  the  poor  of  the  same  parish :  and  at 
Tho  QuEBN  ^^^  hearing  of  the  appeal  they  objected  to  the  order 
Inhabitants  of  ^  invalid,  the  same  being  improperly  made  upon  the 
Bbamlet.  guardians  of  the  poor  of  the  union  called  the  Caion 
Union,  and  directing  them,  the  guardians  of  the  poor  of 
that  union,  to  pay  the  said  several  sums,  mentioned  in 
the  said  order ;  inasmuch  as  no  such  guardians  existed 
in  law  or  in  fact  able  to  obey  it,  and  having  funds  for 
such  purpose ;  and  that  the  order  ought  to  have  been 
made  upon  and  addressed  to  the  guardian  acting  for 
the  said  parish  of  Tatliam  only.  The  counsel  for  the 
respondents  at  the  hearing  expressly  declined  to  ask  the 
Court  of  Quarter  Sessions  to  amend  the  said  order  in 
this  respect,  even  if  the  Coiui;  of  Quarter  Sessions  should 
be  of  opinion  that  by  law  they  had  power  so  to  amend 
the  same.  The  Court  of  Quarter  Sessions,  being  of 
opinion  that  the  above  objection  was  well  founded,  and 
that  the  said  order,  as  seeking  to  charge  the  parish  of 
Tatham,  was  on  the  feuse  of  it  invalid  and  bad  in  law, 
discharged  the  order. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  the  said  order,  bearing  date  the  22d  June,  1860, 
was  valid,  as  being  properly  made  upon  the  guardians 
of  the  poor  of  the  Caton  Union,  then  the  order  of  the 
Court  of  Quarter  Sessions  discharging  that  order  is  to 
be  quashed.  But  if  the  Court  of  Queen's  Bench  shall 
be  of  opinion  that  the  said  order  of  22d  day  of  June, 
1860,  is  invalid  and  bad,  as  seeking  to  chai^  the  parish 
of  Tatham,  then  the  order  of  the  Court  of  Quarter  Ses- 
sions discharging  that  order  is  to  stand  confirmed. 

West  and  E.  A.  Lascelks,  in  support  of  the  order  of 
the  Quarter  Sessions. — The  Quarter  Sessions  did  right 
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in  discharging  the  order  of  the  justices.    The  question        1861. 

depends  on  the  16  &  17  Vict  c.  97.  s.  97.,  which  enacts, —    The  Qusbn 

'^  It  shall  be  lawful  for  any  two  justices  for  the  county  •,  hiunta  f 

or  borough  in  which  any  asylum,  registered  hospital,  or      BaAMLBx. 

Ucensed  house  in  which  any  pauper  lunatic  is  or  has  been 

confined  is  situate,  or  to  which  such  asylum  wholly  or 

in  part  belongs,  or  from  any  part  of  which  any  pauper 

lunatic  is  or  has  been  sent  for  confinement,  at  any  time 

to  inquire  into  the  last  legal  settlement  of  such  pauper 

lunatic,  and  if  satisfactory  evidence  can  be  obtained  as 

to  such  settlement  in  any  parish,  such  justices  shall,  by 

order  under  their  hands  and  seals,  adjudge  such  settle- 

ment  accordingly,  and  order  the  guardians  of  the  union 

to  which  the  parish  in  which  such  lunatic  is  adjudged  to 

be  settled  belongs,  or  of  such  parish  in  case  such  parish 

be  in  a  union  or  be  under  a  board  of  guardians,  and  if 

not,  then  the  overseers  of  such  parish,  to  pay  to  the 

guardians  of  any  union  or  parish,  or  the  overseers  of  any 

parish,  all  expenses  incurred  by  or  on  behalf  of  such 

union  or  parish  in  or  about  the  examination  of  such 

lunatic,  and  the  bringing  him  before  a  justice  or  justices, 

and  his  conveyance  to  the  asylum,  hospital,  or  house,*  and 

of  all  monies  paid  by  such  last  mentioned  guardians  or 

overseers  to  the  treasurer,  officer,  or  proprietor  of  the 

asylum,  hospital,  or  house,  for  the  lodging,  maintenance, 

medicine,  clothing,  and  care  of  such  lunatic,  and  incurred 

within  twelve  calendar  months  previous  to  the  date  of 

such  order,  and,  if  such  lunatic  is  still  in  confinement, 

also  to  pay  to  the  treasurer,  officer,  or  proprietor  of  the 

asylum,  hospital,  or  house  the  reasonable  charges  of  the 

fiiture  lodging,  maintenance,  medicine,  clothing,  and  care 

of  such  lunatic ;  and  the  guardians  or  overseers  on  whom 

any  such  order  is  made  shall  immediately  pay  to  the 
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1861.        guardians  or  overseers  to  whom  the  same  are  ordered  to 
The  QuEwr     ^  P*^^  *^®  amount  of  the  expenses  and  monies  by  such 

Inhabitanta  f  ^^^^  directed  to  be  paid  to  them,  and  from  time  to  time 
Baamlet.  pay  to  the  said  treasurer,  officer,  or  proprietor  of  the 
asylum,  hospital,  or  house,  the  future  charges  aforesaid.'' 
The  word  ''union''  in  this  section  does  not  include  a 
union  under  Gilbert's  Act,  22  G,  3.  c.  83.,  and  con- 
sequently where  a  pauper  belongs  to  a  parish  within 
such  a  union,  the  order,  under  the  16  &  17  Vict  c.  97. 
8,  97.,  should  not  be  made  on  the  guardians  of  the 
union  as  was  done  here.  It  is  true  that  the  interpreta- 
tion clause,  sect.  132,  enacts,  ''In  this  Act  the  words 
and  expressions  following  shall  have  the  several  meanings 
hereby  assigned  to  them,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction;  (that 
is  to  say,)  '  Union'  shall  mean  a  union  of  parishes  formed 
under  the  Act  of  the  5th  year  of  King  Willinm  the 
Fourth,  intituled  An  Act  for  the  amendment  and  better 
administration  of  the  laws  relating  to  the  relief  of  the 
poor  in  England  and  TVaks,  or  under  the  Act  of  the 
22d  year  of  King  George  the  Third,  intituled.  An  Act 
for  the  better  relief  and  employment  of  the  poor,  or  in- 
corporated or  united  for  the  relief  or  maintenance  of  the 
poor  under  any  local  Act"  But  here  the  subject  is  re- 
pugnant to  the  construction  which  would  render  the 
interpretation  clause  applicable,  for  the  constitution  of 
boards  of  guardians  under  the  22  G.  3.  e.  83.  differs  from 
that  of  boards  of  guardians  under  the  Poor  Law  Amend- 
ment Act,  4  &  5  W,  ^  c,  76.  Throughout  the  former 
Act,  "  guardians  of  the  untitm"  are  not  mentioned.  Each 
parish  in  the  union  elects  a  guardian  to  act  for  itself^ 
and  there  is  one  general  treasurer  for  the  union,  in 
whose  hands  its  money  remains  to  be  administered  by 
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him  under  the  control  of  the  visitors;  not  under  that        1861. 
of  the  guardians^   who  have  no  means  of  getting  it    The  Qveeh 
out  of  his  hands.     (They  cited  the  4th,  7th,  8th,  35th,  inhabitants  of 
38th  and  43d  sects,  of  the  22  G.  8.  c.  83.,  together     ®»^«»*"- 
with  the  schedule  Nos.  11   and  15  to  that  statute.) 
Sect.  107  of  Stat  16  &  17  VicL  c.  97.  enacts:    "The 
overseeers  of  any  parish,  and  the   guardians  of  any 
union  or  parish,  and  the  clerk  of  the  peace  of  any 
county,  obtaining  any  order  under  this  Act  adjudging 
the  settlement  of  any  lunatic  to  be*  in  any  parish,  shall, 
within  a  reasonable  time  after  such  order  has  been  made, 
send  or  deliver,  by  post  or  otherwise  to  the  overseers  or 
guardians  of  the  parish  in  which  such  lunatic  is  ad- 
judged to  be  settled,  a  copy  or  duplicate  of  such  order, 
and  also  a  statement  in  writing  under  their  or  his  hands 
or  hand,  or,  where  they  are  the  guardians  of  a  union  or 
parish  under  the  hands  of  any  three  or  more  of  such 
guardians,  stating  the  description  and  address  of  the 
overseers,  guardians,  or  clerk  of  the  peace  obtaining 
such  order,  and  the  place  of  confinement  of  the  lunatic, 
and  setting  forth  the  grounds  of  such  adjudication,  in- 
dnding  the  particulars  of  any  settlement  or  settlements 
relied  upon  in  support  thereof,  kcJ'     And  sect.  108 : 
"  If  the  guardians  of  any  union  or  parish,  or  the  over- 
seers of  any  parish,  fed  aggrieved  by  any  such  order  as 
aforesaid  adjudging  the  settlement  of  any  lunatic,  they 
or  he  may  appeal  against  the  same  to  the  next  general 
quarter  sessions  of  the  peace,  &c.''     Reg.  v.  The  Justices 
of  the  West  Riding  {a)  does  not  turn  on  the  same  point  as 
the  present  case  does;  but  on  22  G.  3.  c.  83.  being  dted  in 
the  course  of  the  argument,  Erie  J.  said,  "  That  Act  can- 
not assist  us,  as  it  makes  the  guardian  a  parish,  not  an 
(a)  26  L,  J.  M,  C,  41. 
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1861.  union,  officer.''  In  Beg.  v.  The  Inhabitants  ofHeatan  (a)  it 
The  QuEEK  "^^  ^®^^  *^**  where  the  order  of  adjudication  of  the  settle- 
Inhabitants  of  °^®°*  ®f  *  pauper  lunatic  is  obtained  by  the  guardians  of 
BiLAMLBT.  a  union  on  behalf  of  a  township,  the  proper  persons  to 
sign  the  statement  of  the  grounds  of  adjudication  and 
of  the  particulars  of  settlement  required  by  16  &  17  Vict, 
c.  97.  8, 107.  are  the  overseers  of  the  township.  Erie  J. . 
there  says :  ''  The  tenor  of  the  decisions  is  to  make  those 
parties  the  domini  litis  whose  money  was  at  stake,  and 
on  whose  behalf  the  order  was  obtained.*'  In  Reg.  v.  The 
Inhabitants  of  Liverpool  {b)  it  was  held  that  the  Quarter 
Sessions  have  no  power,  under  sect.  113  of  this  Act,  to 
amend  an  order  by  inserting  '' guardians  of  the  poor'' 
instead  of  ^^  churchwardens  and  overseers  of  the  poor." 
Reg.  V.  The  Guardians  of  the  Poor  of  Lambeth  and  Reg. 
V.  The  Inhabitants  of  St.  Mary,  Southampton  (c),  decided 
on  the  construction  of  a  local  Act,  whereby  several  parishes 
were  united  for  the  relief  of  the  poor,  favour  the  decision 
of  the  Quarter  Sessions  in  this  case. 

Welsby,  contni. — ^The  true  construction  of  the  16  &  17 
Vict  c.  97.  s.  97.  is  that  the  order  to  pay  shall  be  made 
on  the  board  of  guardians  of  the  union  when  the  parish 
is  in  a  union ;  on  the  board  of  guardians  of  the  parish 
when,  under  The  Poor  Law  Amendment  Act,  4  &  5 
W.  4.  c.  76.  s.  89.,  there  is  such  a  board  in  a  parish  not 
united  to  others  in  a  union ;  and  in  all  other  cases  on 
the  overseers  of  the  parish :  and  that  section  should  be 
punctuated  accordingly.  The  present  case  comes  xmder 
the  last  of  these  heads;  for  there  is  no  board  of  guar- 
dians for  each  parish  in  this  union,  but  each  parish  elects 

(«)  28  L.  J.  M,  C.  181.  {h)  29  L,  J,  M.  C.  137. 

{c)  5  Q.  B.  613. 
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one  guardian  for  the  union^  who^  together^  form  the  board        igei. 
of  guardians  for  the  union.  The  Qunir 

It  is  contended  by  the  other  side  that  this  enactment  jj^ijabitontBof 
does  not  apply  to  unions  under  the  Gilbert  Act ;  but  the  Bhimlit. 
interpretation  clause  says  that  it  shall  apply  to  them. 
It  is  not  correct  to  say  that  money  in  the  hands  of 
the  treasurer  of  a  Gilbert  Union  cannot  be  got  at  by 
the  guardians:  for  the  12th  section  provides  for  that^ 
and  by  the  subsequent  statute^  41  G.  3.  c.  9.  «» 3.^  it 
may  be  recovered  before  two  justices  of  the  peace.  Gil- 
berfs  Act  has  also  been  modified  by  other  subsequent 
statutes.  The  Poor  Law  Amendment  Act^  4  &  5  fP.  4. 
c,  76.  8»  54.,  enacts  that  ''the  ordering,  giving,  and 
directing  of  all  relief  to  the  poor  of  any  parish  which, 
according  to  the  provisions  of  any  of  the  said  recited 
Acts''  (among  which  was  CrUberfs  Act)  &;c.,  "  shall  be 
under  the  government  and  control  of  any  guardians 
of  the  poor,  or  of  any  select  vestry,  and  whether  form- 
ing part  of  any  union  or  incorporation  or  not,  (but 
subject  in  all  cases  to,  and  saving  and  excepting  the 
powers  of,  the  said  Commissioners  appointed  under  this 
Act,)  shall  appertain  and  belong  exclusively  to  such 
guardians  of  the  poor  or  select  vestry,  according  to  the 
respective  provisions  of  the  Acts  under  which  such 
guardians  or  select  vestry  may  have  been  or  shall  be, 
appointed ;  kc"  [He  was  then  stopped,  and  Jl  B.  Mauk, 
who  was  with  him,  was  not  heard.] 

CocKBUBN  C.  J.  I  am  satisfied  that  the  expression 
"Union,''  in  the  16  &  17  Vict  c.  97.  s.  97.,  applies  to 
the  case  of  Gilbert  Unions ;  for,  although  the  section  does 
not  do  so  in  terms,  the  interpretation  clause,  sect.  132, 
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1861.        sftys  that  it  shall  apply  to  them.    We  do  not  see  how 

The  QuEEH    *^7  practical  injustice  or  wrong  can  be  done  by  this 

Inhabitants  of  ^o^^struction  being  put  upon  the  Act,  for  it  is  plain 

Bbamlbt.     tiiat  if  this  pauper  were  now  in  his  own  parish,  instead 

of  that  which  obtained  this  order,  he  would  be  removed 

to  the  union  workhouse,  and,  under  the  provisions  of 

Gilberfs  Act  and  the  41  G.  3.  c.  9.  s.  3.,  be  maintained 

by  the  common  fund  of  the  union,  to  which  his  own 

parish  would  have  to  contribute. 

Blackburn  J.  (the  only  other  Judge  present.)  I 
am  of  the  same  opinion.  It  is  not  necessary  to  consider 
the  question  which  has  been  ai^ed  as  to  the  internal 
management  of  the  Gilbert  Unions,  for,  even  supposing 
Mr.  fFeat  and  Mr.  Lascelles  right  on  that  matter,  the 
case  comes  literally  within  the  words  of  the  sections  be- 
fore lis.  If,  indeed  we  saw  that  the  effect  of  our  so  hold- 
ing would  be  to  give  validity  to  an  order  for  payment  of 
money  on  a  party  who  had  no  means  of  getting  at  it, 
the  case  might  be  different ;  but  as  it  is  dear  that,  after 
the  money  is  paid  out  of  the  funds  of  the  imion,  the 
charge  will,  in  the  end  come  on  the  parish  to  which  the 
pauper  belongs,  there  is  no  reason  for  saying  that  the 
Legislature  did  not  mean  what  they  have  said. 

Order  of  Sessions  quashed. 
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1861. 


Jackson  and  Wife  and  others  against  Thomason.  Thursday, 

November  14th. 


A  Btatement  to  oontndict  the  evidence  of  a  witness  under  The  Common  ^^  4^„^j^*:„^ 

Law  Procedure  Act,  1854  (17  &  18  Vict  c.  125.),  sect.  22,  may  be  con-  jXJT     ^ 

tained  in  a  series  of  documents,  not  one  of  whic^  taken  by  itself,  would  >\v«.«.^  t^^ 

amount  to  a  contradiction  of  his  evidence.  ^^^^^rTj^t 

Qumre,  per  Cockbum,  C.  J.,  whether,  indepnendent  of  that  statute,  if  a  iftM  ?!?  &  18 

party,  in  order  to  prove  a  will,  calls  an  attesting  witness,  who  gives  evi-  y  *  c  125  "^ 

dence  invalidating  the  will,  it  is  not  competent  to  the  party  cafling  him  VJ"  'no*         '* 
to  gire  evidence  to  discredit  him,  as,  for  instance,  by  shewing  that  he  haa  " 

been  oormpted  by  the  heir  at  law  ? 

nPHIS  was  an  action  of  ejectment,  in  whicli  the  plain- 
tiflfs  claimed  to  recover  certain  premises  as  heirs  at 
law  of  J.  H.^  and  the  defendant  defended  as  tenant  to 
the  widow  of  J.  H.^  who  claimed  as  sole  devisee  under 
his  wilL 

On  the  trial,  before  KecMng  J.,  at  the  Liverpool  Spring 
Assizes,  1861,  the  plaintiffs  having  proved  their  title  as 
heirs  at  law,  the  defendant  proceeded  to  prove  the  will^ 
and  for  this  purpose  called  one  of  the  attesting  witnesses, 
whose  testimony  shewed  that  the  will  had  not  been  exe- 
cuted in  the  manner  required  by  law.  In  order  to  con- 
tradict thi%  the  defendant  offered  in  evidence  several 
letters  of  the  witness  to  the  widow,  admitted  by  him* 
self  to  be  genuine,  in  which  he  had,  as  was  alleged, 
given  an  account  inconsistent  with  his  testimony.  This 
evidence  was  objected  to,  but  was  received  by  the 
Judge,  and,  the  plaintiffs  having  given  evidence  in 
reply,  the  case  was  Irfl  to  the  jury,  who  found  for  the 
defendant. 

Monk,  in  E<uter  Term,  obtained  a  rule  for  a  new  trial, 
VOL.  I.  3d  h.  k  n. 
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1861.       01^  the  ground  that  the  evidence  had  been  improp^ly 
Jackmr      received. 


Thomabon. 


Edward  James  and  R.  G.  fFUUams  appeared  to  shew 
cause ;  but  the  Court  called  on 

Monk  and  MUward  to  support  the  role. — PreTious  to 
The  Common  Law  Procedure  Act,  1854  (17  &  18  Viet, 
c.  125.),  8.  22.,  a  party  was  not  allowed  to  discredit  his 
own  witness,  as  was  sought  to  be  done  on  this  occasion. 
That  section  enacts :  '^  A  party  producing  a  witness  shall 
not  be  allowed  to  impeach  his  credit  by  general  evidence 
of  bad  character,  but  he  may,  in  case  the  witness  shall 
in  the  opinion  of  the  Judge  prove  adverse,  contradict 
him  by  other  evidence,  or,  by  leave  of  the  Judge,  prove 
that  he  has  made  at  other  times  a  statement  incon^ 
sistent  with  his  present  testimony ;  but,  before  such  last 
mentioned  proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must 
be  asked  whether  or  not  he  has  made  such  statement/' 
Not  one  of  the  letters  produced  here,  taken  by  itself^ 
amounts  to  a  contradiction  of  the  testimony  giv^i  by 
the  witness,  (In  order  to  shew  this,  they  proceeded  to 
read  iind  comment  on  the  letters.) 

CocKBUBN  C.  J.  Taken  together,  these  letters  amount 
to  a  contradiction  of  the  testimony  of  the  witness.  It 
would  firustrate  a  very  valuable  provision  of  this  statute 
if  we  were  to  hold  that,  when  a  series  of  letters  gives 
the  required  result,  they  may  not  be  all  taken  together 
for  that  purpose  because,  singly,  they  would  be  insuffi« 


XXV.  VICTORIA.  747 

cient.    Each  letter  might  contain  an  admiarion  of  some       igei. 
facty  and  all  the  facts  thus  admitted  might  make  up  a      j^ooom 
contradiction.   The  effect  of  them  is  for  the  jury.  -,  1^ 

For  the  decision  of  this  case  it  is  sufficient  to  saj  that^ 
under  the  statute^  these  letters  are  admissible ;  but  I 
doubt  yeiy  much  if  the  statute  is  wanted  at  all  here.  I 
know  of  no  authority  that  a  party  who  claims  under  a 
wiU^  and  consequently  is  compelled  to  call  the  attesting 
witnesses  to  it^  cannot^  in  the  event  of  one  of  them  dis- 
proving the  will^  give  evidence  to  discredit  him;  as^  for 
instance^  by  shewing  that  he  has  been  corrupted  by 
the  heir  at  law. 

WioHTMAN  J.  concurred. 

Blackburn  J.  The  Judge  must  see  that  the  evi- 
dence, i.  e.  in  this  case  the  letters,  is  such  that  the  jury 
might  fairly  draw  from  it  the  conclusion  that  the  testi- 
mony given  by  the  witness  was  untrue.  When  he  has 
got  thus  fiir,  the  evidence  is  admissible,  although  it  may 
not  prove  the  point  for  which  it  was  adduced. 

Bule  discharged. 


The  Trustees  of  the  Sunk  Island  Tubnpixe  Stourdf^, 

Road,  appellants,  against  The  Surveyors  of  

the  Highways  of  the  Parish  of  Patrinoton,  t^j^ 

J      A  "  road. 

respondents.  4  &  5  vict. 

C.69. 

1.  The  4  &  5  Viet.  e.  69.  appfiee  to  tiunpike  zoadf  not  in  odstenoe 
at  the  time  when  it  was  pasBed. 

2.  A  tumpihe  trust  is  not  the  lets  a  turnpike  tnut  within  that  Act 
because  the  nrnds  of  it  ire  deriyed  ftom  other  foorcee  than  ftom  tolls 
taken  on  the  road. 

8  D  2 
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Iftfil  ^'  ^  turnpike  trust  may  be  within  the  prcmBions  of  stat  4  &  5  Virt. 

c.  59.,  although  the  road  was  made  and  the  tolls  are  taken  under  a  public 

Trustees  of     S^'^'^^^^ 

Sunk  Island   ..^ ,_  ,        ,  _  _ 

Turnpike     ^PHIS  was  a  case  stated  under  20  &  21  Vict  c.  43.  s.  2. 

V.  At  a  special  Session  for  the  highways  for  the  diri- 

'  ^^'''^^»QJo«-  sion  of  South  Holdemess,  in  the  East  Riding  of  Ytfrkihirey 
an  information  was  exhibited  by  the  clerk  to  the  trus- 
tees of  the  Sunk  Island  turnpike  trust,  under  the  provi- 
sions of  the  statute  4  &  5  Vict,  c.  69.  (since  annually 
continued),  stating  that  the  funds  of  such  turnpike  trust 
were  insufficient  for  the  repairs  of  the  turnpike  roads 
comprised  therein,  part  whereof  were  situate  within  the 
parish  of  Patrington,  in  the  division  and  riding  aforesaid, 
and  praying  that  they  would  adjudge  and  order  that 
such  portion  as  they  might  think  necessary  of  the  rates 
levied  for  the  repairs  of  the  highways  of  the  parish  of 
Patringion  should  be  paid  by  the  surveyors  to  the  trus- 
tees of  the  turnpike  road,  or  their  treasurer,  for  and 
towards  the  repairs  of  such  part  of  the  turnpike  road  as 
lies  within  the  said  parish  of  Patringion. 

The  turnpike  road  in  question  was  made  under  the 
provisions  of  stat.  15  &  16  Vict.  c.  45.,  passed  for  an 
unlimited  period,  intituled  "  An  Act  for  making  a  turn- 
pike road  between  Stone  Creek  and  Sunk  Island  Church 
in  the  county  of  York,  and  between  Sunk  Island  Church 
and  Patringion  Haven,  and  for  consolidating  with  such 
roads  the  present  turnpike  road  from  Sunk  Island  Church 
to  Oitringham,  and  for  constructing  quays  and  wharfs 
at  Stone  Creek ;"  by  which  Act,  after  reciting  that  it 
would  be  of  great  benefit,  not  only  to  Her  Majesty,  as 
the  owner  of  Sunk  Island,  but  to  the  other  owners,  in- 
habitants, and  occupiers  of  lands  in  the  parishes  of  Sunk 
Island,  Oitringham,  and  Patringion,  and  to  the  public  at 
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large,  if  powers  were  given  to  widen  and  convert  into,        isGl. 
and  uae  and  maintain  as,  a  turnpike  road  a  then  existing     Trustees  of 
occupation  road  and  certain  other  roads  therein  named,   Sunk  Islaud 

'        Turnpike 

and  to  consolidate  a  then  existing  turnpike  road  from         ^^ 
Ottringham  to  Sunk  Island  Church  (made  under  the    Patrihotoh. 
authority  of  stat  6  &  7  fF.  4.  c.  91,)  with  such  new 
turnpike  roads,  and  to  place  the  whole  under  the  ma- 
nagement   of    the   Commissioners   of    Her   Majesty's 
Woods,  Forests,   and   Land   Revenues  :  it  is  enacted, 
that   the   Commissioners    of   Her    Majesty's    Woods, 
Forests,  and  Land  Revenues  for  the  time  being,  and 
such  other  persons   (being  duly  qualified)  as  should 
be  nominated  and  appointed  by  them,  should  be  the 
trustees  for  carrying  the  said  Act  into  execution,  so  far 
as  relates  to  the  making  and  maintaining  of  turnpike 
roads,  and  that  the  Commissioner  or  Commissioners  for 
the.  time  being  of  Her  Majesty's  Woods,  Forests  and 
Land  Revenues  having  the  management  and  direction 
of  the  land  revenues  of  the  Crown  in  the  parish  of  Sunk 
if fafitif  should  have  full  power  to  carry  into  effect  all  the 
powers  and  authorities  by  this  Act  vested  in  the  Com- 
missioners for  the  time  being  of  Her  Majesty's  Woods, 
Forests,  and  Land  Revenues;  and,  after  the  usual  provi- 
sions for  making  the  turnpike  roads,  and  giving  powers 
for  levying  tolls  and  the  construction,  when  and  as  and 
in  such  manner  as  the  said  Commissioners  should  think 
expedient,  of  any  quays,  wharfs  or  landing  places,  with 
or  without  warehouses,  sheds  or  other  convenient  build- 
ings at  Stone  Creek  aforesaid,  and  demand  wharfage  dues 
in  respect  of  vessels  using  such  quays,  wharfs  or  landing 
places,  except  for  shelter  in  stress  of  weather,  it  is  by 
the  16th  section  further  enacted  that,  for  the  purpose  of 
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1861.  defraying  the  expense  of  making  the  sereral  roads^  qnajs^ 
Truflteciof  "^^haJ**  Warehouses,  buildings  and  works  thereby  autho- 
^^T^pS^e""  rized  to  be  made,  and  also  for  dischai^g  aU  debts  (if 
^^^  any)  then  due  by  the  trustees  of  the  said  existing  tum- 
Patsisotoh.  pike  road  from  Ottringham  to  Sunk  Island  Church,  it 
should  be  lawfrd  for  the  Commissioners  of  Her  Majesty's 
Woods,  Forests,  and  Land  Revenues  to  advance  and 
apply,  out  of  the  capital  of  the  land  revenues  of  the 
Crown,  from  time  to  time,  such  monies  as  should  be 
necessary,  not  exceeding  in  the  whole  the  sum  of  4000^., 
to  be  repaid  as  thereinafter  provided.  And  by  the  17th 
section  it  is  enacted  that  all  the  monies  which  should 
be  produced  frY>m  the  tolls,  rates,  duties,  and  penalties 
thereby  authorized  to  be  taken  and  levied,  should  be 
vested  in  the  Commissioners  of  Her  Majestjr's  Woods, 
Forests,  and  Land  Revenues  for  the  time  being,  and 
should  be  applied,  in  the  first  place,  in  keeping  in  good 
and  sufficient  repair  the  roads,  wharfs,  quays,  warehouses, 
buildings,  and  works  so  constructed  as  aforesaid,  and  pro- 
viding for  the  efficient  collection  of  the  tolls;  secondly, 
in  payment  of  the  expenses  of  making  such  roads  and 
constructing  such  quays,  wharfs,  warehouses  and  build- 
ings; thirdly,  in  repaying  to  the  capital  of  the  land 
revenues  of  the  Crown,  yearly,  until  the  whole  should 
be  repaid,  one  twentieth  part  of  the  monies  advanced ; 
and,  subject  as  aforesaid,  all  the  produce  of  the  said 
tolls,  rates,  and  other  payments  should  be  paid  to,  and 
constitute  part  of,  the  annual  land  revenue  of  the  Crown : 
Provided,  that  if  in  any  year  the  said  tolls,  rates,  and 
other  payments  should  be  insufficient  to  repay  the  one 
twentieth  part  of  the  capital  advanced  as  thereinbefore 
mentioned,  the  deficiency  should  be  made  good  out  of 
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the  general  azmnal  laad  revenue  of  the  Crown,  so  that       igei. 
the  whole  capital  advanced  shoold  be  replaced  in  twenty    rpruateea  of 

VOLTS.  Sunk  Iblavd 

^  Turnpike 

By  the  statute  4  &  6  Vict.  e.  59.,  intituled  ''An  Act  »^ 
to  authorize  for  one  year,  and  until  the  end  of  the  then  Patbihotov. 
next  aeasion  of  Parliament,  the  application  of  a  portion 
of  the  highway  rates  to  turn jake  roads,  in  certain  cases,'' 
which  has  been  since  annually  continued,  and  by  17  &  18 
Viet.  c.  52.,  continued  until  the  Ist  October,  1860,  and 
to  the  end  of  the  then  next  session  of  Parliament ;  after 
stating  that  the  revenues  of  some  turnpike  roads  are  so 
unequal  to  the  chai^  and  maintenance  of  such  roads, 
after  paying  the  interest  and  principal  of  the  sums  due 
upon  mortgage  of  the  tolls  thereof,  when  deprived  of  the 
aid  theretofore  derived  firom  statute  duty,  that  it  was 
necessary  that  some  additional  provision  should  be  made 
for  such  roads  for  a  limited  period,  it  is«enacted  by  sec- 
tion 1,  That  it  should  be  lawful  for  the  justices  at  any 
special  sessions  for  the  highways  holden  after  the  pass- 
ing  of  that  Act,  upon  information  exhibited  before  them 
by  the  derk  or  treasurer  of  any  turnpike  trust  that  the 
funds  of  the  said  trust  are  insufScient  for  the  repairs  of 
the  turnpike  roads  within  any  parish,  to  examine  the 
state  of  the  revenues  and  debts  of  such  turnpike  trusts, 
and  to  inquire  into  the  state  and  condition  of  the  repairs 
of  the  roads  within  the  same,  and  if,  after  such  exami- 
nation, it  should  appear  to  the  said  justices  necessary  or 
expedient  for  the  purposes  of  any  turnpike  road  so  to  do, 
to  adjudge  and  order  what  portion,  if  any,  of  the  rate 
or  assessment  levied  or  to  be  levied  by  virtue  of  The 
General  Highway  Act  (5  &  6  ^.  4.  c.  5a)  shall  be  paid 
by  the  parish  surveyor  to  the  said  trustees  or  their 
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1861.  treasurer, .  such  money  to  be  wholly  laid  out  in  tbe 
Trustees  of  actual  repairs  of  such  part  of  sucli  turnpike  road  aa  lies 
^Turnpiiw  ^  within  the  parish  from  which  it  is  received. 

^^  The  clerk  to  the  trustees  produced  the  accounts  of 

Patbikotoh.  the  turnpike  trust  for  the  past  year,  which  shewed  a 
deficit  of  123/.  I9s.  2d.  It  appeared  from  the  statement 
of  accounts  produced  that  the  entire  length  of  this  turn- 
pike road  is  eight  miles,  four  fiirlongs  and  fifty  yards,  of 
which  there  are  in  the  parish  of  Sunk  Island  six  miles 
and  sixty-five  yards ;  in  the  parish  of  PairingUn^  three 
furlongs  and  twenty  yards,  and  in  the  parish  of  Ottring-- 
ham  two  miles  and  one  hundred  and  eighty-five  yards. 

The  surveyor  of  the  turnpike  road  proved  that  the 
extent  of  the  portion  of  the  Sunk  Island  turnpike  road 
which  is  in  the  parish  of  PatringUm  is  in  length  three 
furlongs  and  tw^ty  yards;  that  such  portion  of  the 
road  is  in  constant  need  of  repair ;  that  the  frmds  of  the 
turnpike  trust  are  not  sufficient  for  the  repairs  of  the 
road;  that  the  money  stated  in  the ^ accounts  of  the 
trustees  to  have  been  expended  in  labour  and  materia 
was  expended  in  repairing  and  not  in  forming  the  road, 
and  that  the  proportion  of  the  expenses  which  ought  to 
be  contributed  towards  the  repairs  of  the  turnpike  road 
from  the  parish  of  Patringtan  is  5/.  14«.  lOd. 

It  was  contended,  on  behalf  of  the  surveyors  of  the 
highways  of  the  parish  of  Patrington,  that  the  Swik  Island 
Turnpike  Act  being  a  public  general  Act,  authorizing  the 
construction  of  quays,  wharfs,  landing  places,  warehouses, 
sheds  and  other  buildings  at  Stone  Creek,  as  well  as  the 
making  of  a  turnpike  road  at  Sunk  Island,  are  not  of 
the  same  character  as  the  usual  private  Acts  for  making 
and  maintaining  tuilipike  roads;   and  that  the  trust 
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created  thereby  is  not  a  public  trust  but  a  private        isei. 

arrangement  of  the  Commissioners  of  Her  M^esty^s  "^ZTTTZTT" 

Woods,  Forests  and  Land  Revenues,  and  is  not  there-  Sunk  Island 

.  Turnpike 

fore  such  a  turnpike  trust  as  is  entitled  to  contribution        Road 
under  the  statute  4  &  5  Vict  c,  69. ;  and  also  that  the   PAT&iiraTov. 
Svnk  Island  Turnpike  Act  (15  &  16  Vict.  c.  45.)  having 
been  passed  since  the  passing  of  the  4  &  5  Vict  c.  59., 
the  last  mentioned  statute  does  not  apply  to  this  case. 

The  justices  being  of  opinion  that  the  Sunk  Island  turn- 
pike road  is  not  such  a  road  as  is  entitled  to  contribution 
under  the  statute  4  &  5  Fict  c.  59.,  therefore  refused  the 
application  of  the  trustees,  and  dismissed  the  case. 

The  questions  for  the  opinion  of  this  Court  were, 

Whether,  under  the  circumstances  above  mentioned, 
the  Sunk  Island  Turnpike  Act  (15  &  16  Vict  c.  45.)  being 
a  public  general  Act,  and  not  a  private  Act,  the  trustees 
of  this  turnpike  road  are  entitled  to  a  contribution  from 
the  highway  rates  of  the  parish  o{  Patrinfftan,  under  the 
provisions  of  the  statute  4  &  5  Vict  c.  59. ;  or  whether 
the  trust  created  by  either  of  the  said  Sunk  Island 
Turnpike  Acts  is  such  a  public  turnpike  trust  as  is 
entitled  to  such  contribution. 

And  whether  the  statute  4  &  5  Vict  c.  59.  will  apply 
at  all  in  this  case,  that  statute  having  been  passed  before 
the  Sunk  Island  Turnpike  Act  (15  &  16  Vict  c.  45.). 

P.  M'Mahon,  for  the  appellants. — As  to  the  first 
question.  ( Wehby,  who  appeared  for  the  respondents, 
intimated  that  he  did  not  intend  to  ai^e  it.) 

Then  as  to  the  rest  of  the  case.  This  is  a  public 
turnpike  trust  entitled  to  contribution  from  the  highway 
rates  under  4  &  5  Vict  c.  59.     This  appears  from  the 
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preamble  of  the  15  &  16  Vict  c.  45.^  which  states  that 
Trustees  of  it  would  be  for  the  benefit  of  the  public  if  the  powers 
^  iWnpSte""  conferred  by  that  Act  were  created.  It  is  true  the 
trustees  under  the  Act  borrow  money  from  the  Com- 
missioners of  Woods  and  Forests,  but  that  is  the  same 
thing  as  if  they  borrowed  money  in  any  other  quarter. 
It  is  true  also  that  a  power  to  make  quays  and  wharves 
is  vested  by  the  Act  in  the  Commissioners  of  Woods 
and  Forests;  but  that  makes  no  difference,  for  the 
Legislature,  in  passing  the  15  &  16  Fict.  c.  45.,  must 
be  taken  to  have  had  the  4  &  5  Vict  c.  59.  in  their 
contemplation. 


WeUbtf,  contra. — ^This  is  not  a  public  turnpike  trust 
of  the  nature  contended  for.  The  object  of  the  4  &  6  Viet, 
c.  59,  was  to  create  a  provision  in  lieu  of  statute  duty, 
which  had  been  abolished  by  The  General  Highway  Act, 
5  &  6  fT.  4.  c.  50.;  and,  consequently,  it  cannot  extend  to 
any  roads  except  such  as,  under  the  old  law,  would  have 
had  the  benefit  of  statute  duty.  This  appears  from  the 
preamble  and  context  of  the  4  &  5  Vict  c.  69.,  and 
also  from  the  language  of  Lord  Denman  C.  J.  and 
PaUeson  J.  in  Regina  v.  White  (a),  which  was  decided 
on  the  similar  statute  2  &  8  Vict  c.  81.  The  15  k  16 
Fict  c.  45.  does  not  merely  create  a  turnpike  road,  but 
a  turnpike  road  and  something  more ;  for  it  empowers 
the  Commissioners  of  Woods  and  Forests  to  make  quays, 
wharves,  &c. 


P.  M' Malum  was  not  called  on  to  reply. 

CocKBURN  C.  J.    Three  questions  arise  in  this  case. 

(a)  4  Q.  B.  101. 
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The  first  of  them— whether,  the  16  Sc  16  Fid.  e.  45.        1861. 
beiiig  a  general  Act,  a  turnpike  road  under  it  could  be     Tnuteesof 
affected  by  the  provisiona  of  4  &  5  VtcL  e.  69.,— was   ^""^^^^ 
abandoned  in  the  course  of  the  aipiment.  ^^ 

The  substantial  questions  for  our  consideration  are,  Patbimtoh. 
first,  whether  the  fact  that  the  fund  out  of  which  this 
road  is  to  be  maintained  comes  from  quays,  wharves,  &c., 
as  well  as  firom  the  road  itself,  makes  any  difference,  so 
as  to  take  the  case  out  of  the  provisions  of  stat.  4  ft  6 
VicL  c.  69.,  supposing  it  falls  within  that  statute  in 
other  respects.  I  think  not.  This  is  a  road  created 
under  a  statute  passed  for  the  purpose  of  making  and 
maintaining  a  public  road,  which,  for  this  purpose,  gives 
power  to  erect  toll  houses  and  take  tolls,  and  so  far, 
therefore,  is  a  turnpike  road  coming  within  the  turnpike 
Acts,  and  consequently  a  road  of  benefit  to  the  public. 
Any  provision  therefore  in  the  Acts  regulating  turnpike 
roads  ought  to  apply  to  such  a  case. 

But  then  comes  the  remaining  and  more  prominent 
objection  that  this  is  not  a  case  within  the  4  ft  5  VicL 
c.  59.,  under  which  this  application  to  the  justices  was 
made.  Mr.  WeUby  says  that  that  Act  does  not  apply 
here  because  by  that  Act  it  was  intended  to  effsct  a 
substitution  of  a  part  of  the  highway-rates  for  statute 
duty,  as  a  subsidiary  means  of  maintaining  turnpike 
roads  where  the  funds  for  them  fedl.  He  says  that 
this  Act  of  16  &  16  Vict  c.  45.  was  passed  after  statute 
duty  was  abolished,  and,  as  4  ft  5  Vict.  c.  59.  proceeds 
on  the  assumption  that  it  had  been  abolished,  and  was 
directed  to  the  case  where  then  existing  turnpike  roads 
had  not  sufficient  for  their  maintenance,  the  earlier  Act 
cannot  apply  to  cases  within  the  more  recent  one. 


756 


MICHAELMAS  TERM. 


1861. 

Trustees  of 

Sunk  Island 

•  Turnpike 

Boad 

y. 

Patbingtok. 


I  cannot  follow  him  to  that  conclusion.  Bothstatutes 
were  passed  after  stat.  5  &  6  fF.  4.  c.  40.  had  abolished 
statute  duty.  It  is  true  that  the  preamble  of  the  statute 
4  &  5  Vict  c,  59.  refers  to  existing  roads,  and  speaks 
of  the  trust  funds  of  some  of  those  roads  having  been 
deficient  in  consequence  of  the  absence  of  statute  duty. 
Mr.  WeUlnf  says,  from  thence  it  appears  that  the  statute 
only  applies  to  those  cases  where  repairs  are  capable  of 
being  supplied  by  statute  duty.  But  I  find  that  the  enact- 
ment is  in  the  most  general  terms,  and  directed,  not  only 
to  turnpike  roads  in  that  position,  but  to  all  turnpike 
roads  which  afterwards  might  fall  into  it  And  I  can 
hardly  suppose  that  the  Legislature,  in  passing  such  an 
Act,  based  on  the  experience  which  they  possessed  that 
turnpike  roads  were  sometimes  brought  into  difficulties 
by  failure  of  their  funds,  would  take  for  granted  that 
in  fiiture  no  such  thing  would  ever  arise.  On  the 
contrary,  experience  would  point,  out  that  the  same  state 
of  things  might  arise  again,  and  therefore  the  L^s- 
lature  were  likely  to  make  provision  for  both  past  and 
future  cases. 

Here  therefore  is  a  turnpike  road,  and  the  funds 
arising  from  its  tolls,  plus  those  from  other  quarters,  are 
found  deficient  to  keep  the  road  in  repair.  The  parish 
clearly  lie  under  the  common  law  liability  to  repair  the 
road ;  in  addition  to  ivhich  there  is  the  statute^  which 
declares  that  if  the  trust  fund  is  deficient  it  shall  be 
augmented  out  of  the  highway  rate. 


Blackburn  J.  (the  only  other  Judge  present.)  The 
4  &  5  Vict.  c.  59.  was  passed  with  reference  to  the  law 
as  it  then  stood.     A  turnpike  road  is  a  highway,  and 
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therefore^  by  common  law,  the  parish  were,  and  I  appre-        1861. 
hend  still  are,  liable  to  repair  this  road,  and  liable  to  in-     Trustees  of 
dictment  if  they  neglect  to  do  so.     Statute  duty  had   ^""f^^^"^ 
been  imposed  by  several  statutes,  with  remedies  to  en-         ^^ 
force  it ;  but,  at  the  time  of  the  passing  of  the  statute    Patrihgtoh. 
in  question,  those  statutes  had  been  repealed,  and  those 
remedies  were  gone.    It  being  then  found  that  there 
were  turnpike  roads,  being  highways,  the  fiinds  of  which 
failed,  and  the  public  suffered  in  consequence  of  their 
being  out  of  repair,  that  Act  was  passed.     It  is  an  enact- 
ment for  the  benefit  of  the  public,  which,  inasmuch  as 
turnpike  trusts  are  apt  to  be  insolvent,  gives  a  new 
remedy  by  enabling  the  trustees  to  go  before  justices  of 
the  peace  to  obtain  funds  from  the  highway  rate  to  keep 
them  in  repair. 

This  road  is  constituted  under  15  &  16  FicL  c.  45., 
which  enables  the  trustees  under  it  not  only  to  make  the 
road  but  to  make  a  harbour;  and,  by  sect.  17,  the  tolls 
from  the  road  and  the  rates  from  the  harbour  are  mixed 
into  one  fund.  The  first  question  asked  us  is  whether, 
the  15  &  16  Vict  c.  45.  being  a  public  and  not  a  private 
Act,  the  4  &  5  Vict  c,  59.  applies ;  but  the  point  has 
been  abandoned. 

The  next  question  is  whether  the  trust  under  stat. 
15  &  16  Vict  c.  45.  is  such  as  entitles  this  road  to  con- 
tribution from  the  highway  rates.  That  turns  on  the 
point  that  this  is  not  solely  the  trust  of  a  turnpike  road, 
but  also  of  a  harbour.  I  cannot  see  that  that  prevents 
this  being  a  turnpike  road;  and  the  so  holding  is,  I  think, 
in  accordance  with  the  spirit  as  well  as  the  language 
of  the  statute. 

On  the  last  question,  I  agree  with  my  Lord  Chief 
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1861.       Jastice  that  the  statute  4  &  5  Vici.  c.  59.  ia  not  confined 


Tnutees  of    ^  tumpike  troatfr  in  existence  at  the  time  when  it  was 
^**  Order  reversed^  and  remitted  to  the  justices  {a), 

(a)  There  was  a  siinilar  case  against  the  parish  of  Ottringham  lefenred 
to  in  the  aboye,  which  was  decided  at  the  same  time  with  the  same 
result 


2^^^^2ist.  Wbioht  against  Grebneoyd. 

Betro9pectiv€  "The  Medical  Act,"  21  &  22  Vict,  c,  90.  s.  32.,  has  not  a  referospectiTS 

atatute,           ^  effect,  so  as  to  prevent  a  person  who  is  not  registered  under  it  from,  main- 

'  *  Medical  Act,**  taining  an  action  for  medical  or  surgical  advice  given,  or  mediciQe  supplied, 

21  ^  22  Vict,  before  the  Act  came  into  operation. 


e,  \ 


^HIS  was  an  action  by  a  surgeon  and  apothecary  to 
recover  the  balance  due  upon  hiB  bill  for  attendance 
and  medicine  supplied^  which  was  tried  in  a  County 
C!ourt,  pursuant  to  the  order  of  a  Judge  under  19  &  20 
Vkt  c.  108.  M.  26. 

At  the  trial  it  appeared  that  the  fittendanoe  and  me- 
dicine in  respect  of  which  the  action  was  brought  were 
given  and  supplied  before  ''  The  Medical  Act/'  21  &  22 
Vict.  c.  90.J  was  passed ;  and,  as  the  plaintiff  did  not  shew 
that  he  was  registered  under  the  provisions  of  that  Act, 
he  was  nonsuited. 

Miiute  having  obtained  a  rule  nisi  to  set  aside  the 
nonsuit, 

Manisty  shewed  cause. — ^The  question  depends  on  the 
construction  of  certain  sections  of  ''The  Medical  Act," 
21  &  22  Vict.  c.  90. 


T. 

Gbibxbotd. 
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Sect  15.  ''Eveiy  person  now  poBsessed,  and  (subject  igQi, 
to  the  proyiaionfl  hereinafter  contfdned)  every  person  y^jaouT 
hereafter  becoming  possessed,  of  any  one  or  more  of  the 
qualifications  described  in  the  Schedule  (A)  to  this  Act, 
shall,  on  payment  of  a  fee  not  exceeding  2/.,  in  respect 
of  qualifications  obtained  before  the  1st  January  1859, 
and  not  exceeding  5/.  in  respect  of  qualifications  obtained 
on  or  after  that  day,  be  entitled  to  be  registered  on 
producing  to  the  registrar  of  the  branch  council  for 
England^  Scotland,  or  Ireland  the  document  conferring 
or  evidencing  the  qualification  or  each  of  the  qualifica* 
tions  in  respect  whereof  he  seeks  to  be  so  registered,  or 
upon  transmitting  by  post  to  such  registrar  information 
of  his  name  and  address,  and  evidence  of  the  qualifica- 
tion or  qualifications  in  respect  whereof  he  seeks  to  be 
registered,  and  of  the  time  or  times  at  which  the  same 
was  or  were  respectively  obtained:  Provided  always, 
that  it  shall  be  lawful  for  the  several  colleges  and  other 
bodies  mentioned  in  the  said  Schedule  (A)  to  transmit 
from  time  to  time  to  the  said  registrar  lists  certified 
under  their  respective  seals  of  the  several  persons  who, 
in  respect  of  qualifications  granted  by  such  colleges  and 
bodies  respectively,  are  for  the  time  being  entitled  to  be 
registered  under  this  Act,  stating  the  respective  qualifi- 
cations and  places  of  reaidence  of  such  persons;  and  it 
shall  be  lawful  for  the  registrar  thereupon,  and  upon 
payment  of  such  fee  as  aforesaid  in  respect  of  each 
person  to  be  registered,  to  enter  in  the  register  the 
persons  mentioned  in  such  lists,  with  their  qualifications 
and  places  of  residence  as  therein  dated,  without  other 
application  in  relation  thereto/' 

Sect  27.  ''  The  registrar  of  the  general  council  shall 
in  every  year  cause  to  be  printed,  published,  and  sold. 
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1861.  under  the  direction  of  such  council,  a  correct  register 
Wright  ^^  ^^^  names  in  alphabetical  order  according  to  the 
Gbein&otd.  s^irnanies,  with  the  respective  residences^  in  the  form 
set  forth  in  Schedule  (D)  to  this  Act^  or  to  the  like 
effect,  and  medical  titles,  diplomas,  and  qualifications 
conferred  by  any  corporation,  or  university,  or  by  doc- 
torate of  the  Archbishop  of  Canterbury^  with  the  dates 
thereof,  of  all  persons  appearing  on  the  general  register 
as  existing  on  the  Ist  January  m  every  year;  and  such 
register  shall  be  called  'The  Medical  Register/  and  a 
copy  of  the  Medical  Register  for  the  time  being,  pur- 
porting to  be  so  printed  and  published  as  aforesaid, 
shall  be  evidence  in  all  courts  and  before  all  justices  of 
the  peace  and  others  that  the  persons  therein  specified 
are  registered  according  to  the  provisions  of  this  Act ; 
and  the  absence  of  the  name  of  any  person  from  such 
copy  shall  be  evidence,  until  the  contrary  be  made  to 
appear,  that  such  person  is  not  registered  according  to 
the  provisions  of  this  Act :  Provided  always,  that  in  the 
case  of  any  person  whose  name  does  not  appear  in  such 
copy,  a  certified  copy,  under  the  hand  of  the  registrar 
of  the  general  council  or  of  any  branch  council,  of  the 
entry  of  the  name  of  such  person  on  the  general  or  local 
register  shall  be  evidence  that  such  person  is  registered 
under  the  provisions  of  this  Acf 

Sect.  81.  ''Every  person  registered  under  this  Act 
shall  be  entitled  according  to  his  qualification  or  qualifi- 
cations to  practice  medicine  or  surgery,  or  medicine 
and  surgery,  as  the  case  may  be,  in  any  part  of  Her 
Majesty's  dominions,  and  to  demand  and  recover  in  any 
Court  of  law,  with  full  costs  of  sidt,  reasonable  charges 
for  professional  aid,  advice,  and  visits,  and  the  cost  of 
any  medicines  or  other  medical  or  surgical  appliances 
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rendered  or  supplied  by  him  to  his  patients :  provided        1861. 
always,  that  it  shall  be  lawful  for  any  college  of  phy-      Weight 
sicians  to  pass  a  bye-law  to  the  effect  that  no  one  of   GasENROTD. 
their  fellows  or  members  shall  be  entitled  to  sue  in 
manner  aforesaid  in  any  Court  of  law,  and  thereupon 
such  bye-law  may  be  pleaded  in  bar  to  any  action  for  the 
purposes  aforesaid  commenced  by  any  fellow  or  member 
of  such  college/' 

Sect.  32.  ''Afiter  the  1st  January,  1869,  no  person 
shall  be  entitled  to  recover  any  charge  in  any  Court  of 
law  for  any  medical  or  surgical  advice,  attendance,  or 
for  the  performance  of  any  operation,  or  for  any  medicine 
which  he  shall  have  both  prescribed  and  supplied,  unless 
he  shall  prove  upon  the  trial  that  he  is  r^stered  under 
this  Act." 

These  sections  shew  that  the  plaintiff  was  bound,  as 
a  condition  precedent  to  recovering,  to  prove  that  he 
was  registered  under  this  Act.  [Cochbum  C.  J.  Sup- 
pose a  medical  man  had  retired  from  practice  before  the 
statute  came  into  operation,  and  afterwards  sought  to 
recover  a  bill  due  to  him,  you  must  contend  that  he 
could  not  maintain  his  action  because  his  name  is  not  on 
the  register.  The  statute  was  only  meant  to  act  prospec- 
tively. Blackburn  J.  Suppose  a  cause  like  the  present 
stood  for  trial  the  day  before  the  Act  came  into  opera- 
tion, the  plaintiff  would  at  that  moment  be  entitled  to 
recover.  If  the  trial  were  postponed  until  after  it  came 
into  operation,  then,  if  your  argument  is  right,  he  must 
either  be  nonsuited  or  produce  the  register  with  his 
name  in  it.]  The  intention  of  the  legislature  was  that  no 
person  practising  medicine  or  surgery  should  be  allowed 
to  sue  for  his  fees  unless  he  is  registered.  {^Coehbum 
C.  J.  No ;  it  was  to  make  every  medical  person  registjer, 

VOL.  I.  8  E  B.  &  s. 
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1861.  ^^^9  to  secure  that^  it  haa  enacted  that  he  shall  not  be 
yf^jQ^^  allowed  to  recover  his  charges  unless  he  does.  But  at 
Gbmhbotd  *^®  *™®  *^®  plaintiff*  did  the  work  and  supplied  the 
medicines  here  sued  for^  there  was  no  obligation  on  him 
by  law  to  register.  It  would  require  tiie  strongest  words 
in  the  statute  to  induce  us  to  hold  that  it  extends  to 
such  a  case.  Blackburn  J.  I  have  heard  Lord  fFetu^ 
leydale  dte^  with  approbation^  the  maxim  ''Nova  consti- 
tutio  futuris  formam  imponere  debet^  non  prseteritis''  (a). 
I  think  it  dear,  from  the  language  of  the  82d  section 
of  this  Act^  that  the  prohibition  that  ''  after  the  1st 
January  1859  no  person  shall  be  entitled  to  recover 
any  charge  &c''  refers  to  a  charge  incurred  after  1st 
January  1869.] 

Maukt  who  appeared  to  support  the  rule^  said  that 
the  point  had  been  already  decided  in  the  Exchequer  in 
a  case  of  ThUtUton  v.  Frewer  {b). 

Per  Curiam.  ^Consisting  of  Cockburn  C.  J.j  Wight- 
HAN  and  Blackburn  J  J.) 

Eule  absolute. 

(a)  The  learned  Judge  probably  refers  to  Moon  y.  Durden,  2  Exck^ 
22.  42,  where  Parkt  B.  cites  the  maziin  in  queatbn. 
(6)  Since  reported,  31  L,  J,  Exch.  230. 
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1861. 


The  Queen  against  The  Churchwardens,  Over-  Saturday, 
seers  and  Guardians  of  the  Poor  of  the  Parish  ^''''^^^^ 

of  BiBMINOHAM.  ^idence. 

Declaration 
On  an  appeal  against  an  order  of  remoral  of  a  female  pauper,  it  was   ofdeeeaaed 
shewn  that  the  &ther  of  the  pauper's  hnsband  had  occnpied  and  paid  p^r^on, 
rent  for  a  tenement  in  the  appellant  parish.  In  order  to  prove  the  amount 
of  that  rent,  the  respondents'  eonnsel  offered  to  shew  that,  whilst  in 
occupation  of  that  tenement,  the  father  said  to  his  son  that  he  occupied 
the  same  as  tenant  at  an  annual  rent  of  2CV. :  held,  that  the  evidence 
rible. 


'T^WO  justices  of  the  peace  for  the  borough  otBirming^ 
ham  made  an  order,  dated  9th  August,  1860,  for  the 
removal  of  Sarah,  wife  of  WiUiam  Day,  absent  from  her, 
and  their  four  children,  from  the  parish  of  Birmingham 
to  the  parish  of  Kingswood,  in  the  county  of  Gloucester; 
against  this  order  the  parish  of  Kingswood  appealed  to 
the  Quarter  Sessions  for  the  borough  of  Birmingham, 
which  quashed  the  order,  subject  to  the  following  case. 

The  respondents  proved  that  John  Lockyer  Day,  de- 
ceased, father  of  William  Day,  occupied  a  tenement 
from  the  year  1829  until  his  death  in  1847,  in  the 
parish  of  Kingswood,  and  the  rent  for  which  was  settled 
in  account  with  the  landlords,  and  was  found  by  the 
Court  to  have  been  paid  by  John  Lockyer  Day.  To 
prove  the  amount  of  that  rent,  evidence  was  tendered 
by  the  respondents  and  objected  to  by  the  appellants' 
cotmsel,  that  John  Lockyer  Day,  whilst  in  occupation  of 
that  tenement,  said  to  his  son  Thomcu  Day  that  he, 
John  Lockyer  Day,  occupied  the  same  as  tenant  at  a 
rent  of  202^  per  year. 

If  this  Court  should  be  of  opinion  that  the  evidence 
of  the  declaration  of  John  Lockyer  Day  was  admissible 
3  E  2 
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1861.      for  the  purpose  of  proving  the  amount  of  the  rent^  and 

The  QuKBH~  *^®  nature  of  the  occupation,  then  the  order  of  Quarter 

Oreree'crs  of  Sessions  was  to  be  quashed^  and  the  order  of  removal 

BiBMiNGHAii.  confirmed ;  otherwise  the  order  of  Quarter  Sessions  was 

to  be  confirmed^  and  the  order  of  removal  quashed. 

O^Brien  and  Cockle,  in  support  of  the  order  of  Quarter 
Sessions. — Occupation  and  payment  of  rent  by  the 
deceased  having  been  proved^  the  amount  of  the  rent 
paid  by  him  became  material^  for,  if  it  reached  a  certain 
amount^  it  would  confer  a  settlement.  The  question^ 
therefore^  is  whether  his  declaration  is  admissible  evi- 
dence to  prove  that  amount.  This  is  clearly  hearsay^ 
and  does  not  fall  within  any  of  the  recognised  excep- 
tions to  the  rule  rejecting  that  kind  of  evidence.  The 
other  side  will  probably  seek  to  place  it  on  the  ground 
of  a  declaration  by  an  occupier  in  possession.  The 
principle  on  which  the  admissibility  of  such  evidence 
rests  is  that,  occupation  being  prim&  fade  evidence  of 
ownership  in  fee  simple,  whatever  is  stated  by  the  party 
in  occupation  tending  to  cut  down  his  interest  is  re* 
ceivable :  1  Stark.  Ev.  358,  365-6,  8d  ed.,  HoOoway  v. 
Rakes,  cited  in  Davies  v.  Pierce  (a),  Peaceable  d.  Uncle  v. 
Watson  (b),  Walker  v.  Broadstock  (c),  Doe  d.  Hindly  v. 
Rickarby{d),  Doe  d,  Baggalley  v.  Jofnes  (e).  \Cochbum 
C.  J.  Walker  v.  Broadstock  (c)  has  been  overruled  (/).] 
But,  although  that  kind  of  evidence  is  admissible  to  prove 
the  fact  of  tenancy,  it  is  not  admissible  to  prove  collateral 
facts ;  such  as  the  amount  of  rent,  as  here,  or  the  terms  of 
a  contract,  as  in  Reg.  v.  The  Inhabitants  of  Worth  {g) .  Such 

{a)  2  r.  R,  63.  (6)  4  Taunt.  16. 

(e)  1  Egp,  458.  (<0  5  £^.  4. 

(«)  1  Camph.  367. 

if)  See  Papendick  v.  Bridgwater,  bK^B.  166. 169. 17a  179. 181. 
(g)  4  Q,  B.  132. 
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eyidence  as  tins  is  open  to  all  the  characteristic  dangers       1861. 
of  hearsay ;  and  the  law  is  the  same  with  respect  to    The  Quuv 
entries  made  by  deceased  persons  in  the  ordinary  course    Overseers  of 
of  business:  Chambers  y.  Bemascani  (a).     In  Taylor  on  BiaMiHOHAii. 
Evidence,  p.  544^  2d  ed.^  where  the  cases  on  the  subject 
of  declarations  against  proprietary  interest  are  collected, 
the  author  says,  '^  It  is  difScult  to  fix  with  precision  how 
far  these  declarations  are  admissible  as  evidence  of  the 
fiwjts  contained  in  them  *   *   *   but,  in  strictness,  it 
would  seem  that  they  ought  to  be  confined  to  the  simple 
proof  of  the  interest  which  the  declarant  enjoyed  in 
the  premises.''    Besides,  the  statement  here  may  be  as 
much  for  as  against  the  interest  of  the  deceased,  for 
it  tends  to  prove  that  he  had  a  tenancy  from  year 
to  year   in    the    premises.      If  the    statement   of  a 
party,  as  to  the  amount  of  rent,  is  receivable,  so  also 
should  be  his  statement  that  he  had  paid  it  on  such  a 
day.     As  regards  admissibility,  there  is,  perhaps,  no 
difference  between  verbal  and  written  statements  of  this 
nature,  but  the  former  are  more  liable  to  contain  colla- 
teral matter,  which  it  is  difficult  to  separate  from  what 
i&  relevant.  Davies  v.  Pierce  (b)  and  Roe  d.  Brune  v.  Raw-' 
Ungs  (c)  will  be  relied  on  by  the  other  side ;  but,  in  the 
former,  the  declarations  were  accompanied  by  acts ;  and, 
in  the  latter,  the  owner  of  the  estate  had  accredited  the 
document  by  keeping  it  among  his  muniments  of  title; 
and  that  case  is  so  explained  by  Coleridge  J.  in  Papen' 
dick  V.  Bridgwater  (cf) .    [  CocKbum  C.  J.   This  case  seems 
to  come  within  the  principle  of  another  dass  of  cases.     I 
mean  those  in  which  declarations  against  pecuniary  in- 
terest have  been  held  admissible.    The  principal  of  these 

(a)  1  C.  3f.  #  R.  347.  (b)  2  T,  S.  68. 

(c)  7 EoMt,  279.  {d)bKi B,  166. 176. 
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IQ51.  is  Higham  y.  Bidgway  {a\  where  an  entry  of  the  deli- 
The  QuKEH  ^^  ^^  *  woman,  made  in  his  books  by  an  accouchenr, 
Q  ^^'     Qf   was  held  admissible  to  prove  not  only  the  fact  but  the 

BiBaiNoaiM.  time  of  the  delivery.]  The  principle  of  that  case  has 
been  followed  in  Z>oe,  Lessee  of  Reece^  v.  Robson  (6) 
and  Davies  v.  Humphreys  (c),  but  it  is  very  question- 
able^ and  ought  not  to  be  extended.  In  Davies  v. 
Humphreys  (a)  Parhe  B.  says,  p.  166:  ''That  the  re- 
ceipt was  evidence  of  the  fact  of  the  payment  which  it 
admitted,  in  every  case  in  which  the  proof  of  payment 
would  be  relevant,  was  not  disputed^;  but  it  was  denied 
that  the  whole  entry  would  be  admissible  to  shew  that 
the  300/.  was  advanced  to  Evan  Humphreys:  and  cer- 
tainly if  this  point  were  now,  for  the  first  time,  to  be 
decided,  it  would  seem  more  reasonable  to  hold  that  the 
memorandum  of  a  receipt  of  payment  was  admissible 
only  to  the  extenfc  of  proving  that  a  piQrment  had  been 
made,  and  the  account  on  which  it  had  been  made." 
And,  in  Dee  d.  Kinglahe  v.  Beviss  (<f),  Williams  J.  uses 
language  to  the  same  effect  The  distinction  between 
declarations  against  pecuniary  and  proprietary  interest  is, 
,  that  the  former  are  admissible  if  made  at  any  time, 
but,  in  order  to  render  the  latter  admissible,  the  party 
must  be  in  possession.  IBlackbum  J.  referred  to  Hie 
Baron  Bodes  Case  («).]  The  declaration  there  was  not 
a  statement  of  the  terms  of  a  tenancy,  but  simply 
that  the  person  did  not  hold  the  land  for  himself. 
[Cachlmm  C.  J.  What  do  you  say  to  Mountnay  v. 
Collier  (/)  ?]  The  amount  of  rent  was  not  the  question 
there.    [Cockbum  C.  J«    I  have  seen  many  cases  where 

(a)  10  East,  109.  (*)  15  East,  32. 

(c)  eM.4-W.  153.  (rf)  7  a  A  466. 614. 

(0  8  C.  B.  206.  (/)  1  K  #  B.  630. 
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&ct8  luire  been  proved  by  written  entries  against  interest^        ig^i. 
of  the  truth  of  which  no  one  could  entertain  a  doubt.    The  Qubbh 
and  justice  would  have  been  defeated  if  they  had  not    Qy^^^  ^ 
been  reoeiyed.  A  Judge  can  always  tell  a  jury  that  any-  Bibmxiiokam. 
thing  extraneous  in  such  statements  maybe  disregarded. 
People  were  formerly  frightened  out  of  their  wits  about 
admitting  evidence,  lest  juries  should  go  wrong.     In 
modem  times  we  admit  the  evidence,  and  discuss  its 
weight   If  a  man  says,  ''I  pay  20/.  a  year  rent/'  there 
iB  no  more  reason  to  doubt  that  he  is  telling  the  truth 
than  when  he  says  he  is  paying  rent  at  all.] 

L  Spooner  and  Manley  Smith,  contrit.  Statements 
made  by  a  person  which  are  adverse  to  his  interest  are 
admissible  in  evidence,  whether  the  statement  were  made 
directly  or  collaterally;  Strode  y,  Winchester  {a)^  Middle- 
Urn  V.  MeUan  {b\  Stanley  y.  White  {c),Gleadaw  v.  Atkin  (d), 
Came  v.  NicoU  (e),  Percival  v.  Nanson  (/).  In  Doe  d. 
Webh  V.  LansfiehKjg),  Parke  B.  says,  p.  514;  "All 
statements  made  by  a  deceased  person  while  in  pos- 
session of  property  are  in  themselves  original  evidence, 
if  they  go  to  cut  down  his  interest  in  it.''  And  there  is 
no  difference  in  this  respect  between  declarations  against 
pecuniary  and  against  proprietary  interest;  Sussex  Peer^ 
age  Case  (A),  per  Lord  Campbell  [Blachbum  J.  How 
do  you  know  that  this  declaration  was  not  made  by  the 
deceased  with  the  view  of  decreasing  his  rent  ?  It  is  not 
necessarily  against  his  interest,  for  the  rent  might  have 
been  80iL  instead  of  20/.]     Fraud  is  never  presumed : 

(a)  1  Dick,  397.  (6)  105.  #  C,  317. 

(c)  14  East,  332.  {d)  \  C.  ^  M.  410. 

(0  1  Bing,  N,  C.  430.  {/)  7  Exch.  1. 

(y)  16  M,  #  W.  4OT.  (A)  11  a  f  F.  86. 113. 


V. 

me 

BlUUHGHAM. 
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1861.       besides  which^  the  effect  of  the  declaration  is  to  charge 
The  QusiH    him  with  the  payment  of  202.  a  year.    Moreover,  the 
Overaeen  of    statement  of  the  amount  of  rent  is  not  a  collateral  hct; 
BnA,  even  if  it  were^  it  is  admissible  on  the  principle 
that  it  is  part  of  a  declaration  which  is  admissible; 
Higham  v.  Ridfftoay  (a). 

CocKBURN  C.  J.  I  am  of  opinion  that  this  evidence 
ought  to  have  been  received.  It  is  well  established  that 
a  declaration  made  by  a  person  in  occupation  of  real 
estate  that  he  holds  as  tenant^  is  admissible  after  his 
decease  to  rebut  the  presumption  of  law^  arising  firom 
the  fact  of  occupation^  that  he  was  owner  in  fee  simple. 
The  question  here  is,  whether,  if  a  person,  at  the  time  he 
admits  that  he  is  not  the  owner  in  fee,  but  is  only  tenant 
of  the  property,  states  also  the  amount  of  rent  which  he 
pays  for  it,  that  declaration  is  admissible,  not  merely  to 
shew  that  his  occupation  is  an  occupation  as  tenant,  as 
distinguished  firom  that  as  owner,  but  to  shew  what  in 
£a^t  was  the  amount  of  rent  which  he  paid  as  tenant. 

Now,  it  has  been  held,  over  and  over  again,  in  the 
analogous  case  of  declarations  against  pecuniary  int.erest, 
that  the  declaration  of  the  deceased  person  may  be 
received  not  only  to  prove  so  much  contained  in  it  as  is 
adverse  to  his  pecuniary  interest,  but  to  prove  collateral 
facts  stated  in  it ;  at  all  events,  so  far  as  relates  to  facts 
which  are  not  foreign  to  the  declaration,  and  may  be 
taken  to  have  formed  a  substantial  part  of  it.  That 
being  settled,  I  cannot  see  in  principle  any  reason  why 
the  same  effect  should  not  be  given  to  declarations 
against  proprietary  as  to  declarations  against  pecuniary 
interest.     It  is  true  that  in  this  case  the  declaration  was 

(a)  10  East,  109. 
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oralj  and  it  has  been  pressed  upon  us  that  a  declaration        1861. 
of  that  kind  does  not  stand  on  the  same  footing  as  an    The  Quebh 
entry  made  in  the  course  of  business^  which  was  the  evi-    overseeM  of 
dence  in  Higham  v.  Ridffway  (a).  And  I  quite  admit  that,  Birmikoham. 
as  regards  the  ^^7^^  of  the  evidence,  there  is  a  great  differ- 
ence between  them ;  but  that  goes  rather  to  the  weight, 
than  the  admissibility,  of  the  evidence.     I  am  disposed 
to  hold  that  there  is  no  distinction  in  principle  between 
written  and  oral  declarations  if  the  other  element  of 
admissibility  is  present,  L  e.,  that  the  declaration  was 
against  pecuniary  or  proprietary  interest;    and  either 
is  admissible  to  prove  what  are,  not  very  properly, 
called  collateral  facts.   If,  in  Higham  v.  Ridgtoay,  instead 
of  an  entry,  a  verbal  statement  of  the  same  &ct  had 
been  offered  in  evidence,  the  same  consequence  would 
have  followed. 

The  immediate  point  under  consideration  has  never 
come  before  any  of  the  Courts.  Boe  d.  Brune  v.  Raw* 
lings  (6)  is  not  exactly  this  case.  There,  the  written 
statement  of  a  tenant  for  life,  as  to  the  amount  of  the 
antient  rent  reserved,  was  offered  in  evidence;  and  the 
cases  are,  therefore,  so  far  alike  as  being  questions  of  the 
amoimt  of  rent.  But  the  distinction  between  them  is, 
that  there  what  was  offered  in  evidence  against  a  lessee 
of  land  was  an  entry  in  the  muniments  of  a  settled  estate 
of  the  amount  of  that  rent.  A  tenant  for  life  had  a  power 
of  leasing  at  a  certain  amount  of  reserved  rent,  and  he 
entered  that  amount  in  a  paper ;  and  Lord  EUenborough 
said  the  entry  was  against  his  interest,  because  it  was 
his  interest  to  lower  the  amount  But  the  case  of  Peace' 
able  d.  Unck  v.  Watson  (c)  is  much  more  like  the  present, 

(a)  10J£iMM09.  (6)  t  E(ut,  279. 

{c)  4  Taunt.  16. 
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1861.       and  I  think  the  principle  of  it  is  applicable  here.    There 
Thb  QciiH    *^®  question  was  asked  of  a  witness  whether  the  tenant 
^.     ^-      ^   ol  certain  premises  had  not  stated^  not  only  that  he 
BiBMiMOHAH.  did  not  occupy  them  as  owner,  but  under  whom  he 
occupied;  and  in  an  action  to  recover  the  premises, 
brought  between  strangers^  the  declaration  of  the  tenant 
was  held  admissible  to  establish  both  those  faclU.    Ac- 
cording to  the  argument  of  the  respondents'  counsel,  all 
that  was  admissible  was  the  fact  of  his  being  a  tenant ; 
but  that,  when  he  went  on  and  said,  "  As  tenant  to  A.  B." 
he  stated  more  than  was  admissible.     That  circumstance 
is  just  as  much  a  collateral  fact  as  the  amount  of  rent 
in  this  case. 

So  far,  therefore,  as  authority  goes,  it  is  in  favour  of 
the  appellants.  But,  independently  of  that,  I  should 
be  prepared  to  say,  that  as  soon  as  it  is  established, 
which  it  now  is,  on  the  authority  of  Higham  v.  Ridg^ 
way  (a)  and  the  other  cases,  that  you  may  receive  the 
declaration  of  a  deceased  person,  as  shewing,  not  only 
something  adverse  to  his  interest,  but  all  incidental  &ct8 
contained  in  that  declaration,  so  far  as  they  are  not 
foreign  to  it,  it  follows  as  a  consequence  that  those 
collateral  facts  may  be  proved  by  the  declaration ;  and 
that  principle  applies  to  the  case  before  us. 

Blackburn  J.  (the  only  other  Judge  present).  I  am 
of  the  same  opinion.  It  is  now  settled  that  a  statement 
against  interest  by  a  deceased  person  is,  with  certain  limita- 
tions, admissible  evidence  in  proceedings  betweenstraugers. 
There  are  numerous  cases  which  shew  that  wh^re  a  per^ 
son  is  iu  possession  of  real  property,  which  possession  is 
prima  facie  evidence  of  a  tenancy  in  fee,  any  statement 
(a)  10  East,  109. 
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that  lie  makes  to  cut  down  that  interest  is  admissible  in  1861. 
evidence  after  his  decease,  as  being  a  statement  against  The  Quesh 
his  interest  In  abnost  all  the  cases  the  question  has  Oyeneen  of 
arisen,  not  as  to  the  amount  of  rent,  but  whether  the  BiaMXHOHAir. 
party  was  entitled  to  property.  And  the  reason  why  such 
evidence  is  admissible  is  stated  in  distinct  terms  in  The 
Baron  Bodies  Ca$e  (a) ;  where  a  declaration  of  the  de- 
ceased father  of  the  claimant,  who  had  been  in  possession 
of  the  property,  that  he  only  occupied  and  managed  it 
for  his  son,  was  held  by  this  Court,  on  a  trial  at  bar, 
admissible,  as  being  against  the  interest  of  the  person 
making  it.  Then  is  such  a  statement  admissible  to 
the  same  extent  and  for  the  same  purposes  as  where  the 
effect  of  the  statement  is  to  charge  the  person  with  the 
receipt  of  money  ?  I  neither  find  any  such  distinction 
taken  between  them  in  any  of  the  cases,  nor  can  I,  in 
principle,  see  any.  The  probability  that  a  man  would 
speak  truth  (which  is  the  reason  assigned  for  admitting 
the  evidence)  is  equally  great  whether  the  tendency  of 
the  declaration  is  to  establish  liability  for  money  or  to 
depriye  a  man  of  real  estate. 

Then  comes  the  other  part  of  the  question.  This  de- 
claration being  against  the  interest  of  the  person  as 
shewing  that  he  was  not  tenant  in  fee,  is  that  part  of  it 
where  he  says  "  1  am  tenant  at  a  rent  of  20/.  a  year,'' 
not  admissible  also  ?  The  Court  could  not  admit  one  part 
without  hearing  the  whole :  and  it  cioinot  be  disputed, 
on  numerous  authorities  from  Higham  v.  Ridgway  {b) 
downwards,  that,  if  a  person,  in  his  declaration,  admits 
the  receipt  of  a  sum  of  money,  and  a  statement  of  some- 
thing else  is  connected  with  that  admission,  the  whole 
of  the  statement  becomes  evidence. 

(a)  8  Q.  B.  206.  244.  (h)  10  Etui,  109. 
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1861.  Lastly^  is  there  any  distinction  in  this  respect  between 

The  QuxEH  a  written  entry  and  an  entry  proved  by  parol?  Icansee 
Overeeew  of  *  g^^at  difference  between  them  in  weight ;  for  a  parol 
BiaxiMOBAM.  statement  has,  in  many  cases,  no  weight  at  all.  But 
when  the  fact  of  a  parol  statement  having  been  made  is 
satisfactorily  proved,  I  cannot  see  any  distinction,  as  re- 
gards admissibility,  between  it  and  a  written  one,  and  no 
such  distinction  is  taken  in  the  cases.  In  the  present 
instance,  if  the  parol  declaration  were  admissible  at  all, 
it  was  satisfactory  evidence. 

Order  of  Sessions  quashed. 


END    OF   MICHAELMAS   TERM. 
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Oqden  against  Graham  ^nd  another.  WednescUw, 

Ihvember27ih, 


The  defendants  chartered  a  ship  to  proceed  from  England  to  a  safe    Charter-party. 
port  in  Chiliy  with  leate  to  call  at  Falparaiao.    On  her  amTal  at  Vol-  "  Expression 
paraieo,  the  charterers'  agent  named  the  port  of  Carriaal  Bc^o  as  the    a  gaf^  port*^ 
port  of  discharge,  and  directed  the  master  to  proceed  thither.    At  the 
time  Carrisal  Bcqo  was  named  as  the  port  of  discharge,  that  port  waa 
closed  by  order  of  the  Chilian  goyemment,  and  the  ship  could  not  pro- 
ceed thither  without  confiscation.    The  ship  was  consequently  detamed 
for  some  time  at  Valparaiao^  and,  on  the  port  being  opened,  sailed  for 
Carrisal  Bajo  and  there  discharged  her  caigo.   Held,  that  the  charterers 
were  liable  in  damages  to  the  smpowner  for  the  detention  of  the  ship  at 
Valparaiso,  as  they  had  not  named  a  ^^safe  port"  within  the  meaning 
of  the  charter-party. 

^HIS  was  a  special  case,  stated  vnthout  pleadings. 

The  plaintiff  is  the  owner  of  the  barque  Respiga- 
dera.  The  defendants  carry  on  business  as  merchants 
at  Liverpool,  under  the  name  of  Graham,  Kelly  8f  Co, 
On  the  25th  October,  1850,  they  entered  into  a 
charter  party  as  follows: — "Liverpool,  25th  October, 
1858.  It  is  this  day  mutually  agreed  between  W.  H. 
Offden,  owner  of  the  ship  Respigadera,  and  Graham, 
Kelly  tf  Co.„  of  Liverpool,  merchants  and  freighters, 
that  the  ship  being  tight,  staunch  and  strong,  and  every 
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1861.  way  fitted  for  the  voyage,  shall,  with  all  convenient 
Ogdeh  speed,  sail  and  proceed  to  Swansea,  or  so  near  thereto 
Graham  **  *^®  "^^^  safely  get,  and  there  receive  from  the  &ctors 
or  agents  of  the  said  merchants  a  fnll  and  complete 
cargo  of  iron  and  coal  or  other  lawful  merchandize,  and 
being  so  loaded  shall  therewith  proceed  (wind  and 
weather  permitting)  to  a  safe  port  in  ChiU  (with  leave 
to  call  at  Valparaiso),  or  so  near  thereunto  as  she  may 
safely  get,  and  deliver  the  same,  on  being  paid  freight, 
at  the  rate  of  40«.  per  ton  of  20  cwt.  Cargo  to  be 
taken  from  alongside  the  ship  at  consignees^  risk  and 
expense.  (The  act  of  Ood,  or  the  Queen's  enemies,  re- 
straints of  princes  and  rulers,  fire  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and  navigation  of 
whatever  nature  and  kind  soever  during  the  said  voyage, 
excepted.)  Payment  to  be  made  as  follows  :  One  third 
by  the  charterers'  acceptance  at  three  months  from  the 
date  of  sailing,  or  in  cash  equal  thereto,  at  charterers' 
option.  The  balance  in  cash  on  the  true  delivery  of  the 
cargo.  Twenty  working  days  are  to  be  allowed  the  said 
merchant  (if  the  ship  be  not  sooner  despatched)  for 
loading  the  said  ship  at  Swansea,  and  twenty-five  work- 
ing days  for  discharging,  to  commence  from  notice  being 
given  of  the  vessel  being  ready  to  deliver,  and  ten  days 
on  demurrage  over  and  above  the  said  laying  days,  at 
71  per  day.  The  vessel  to  be  consigned  to  Messrs. 
Graham,  Rows  %  Co.,  Valparaiso,  inwards  and  outwards, 
and  their  agents  at  port  of  discharge., 

(Signed)  "  W.  H.  Ogden, 

'*  Graham,  KeUy  ^  Co. 
^'  Master  to  sign  bilk  of  lading  without  prejudice  to 
this  charter.  "  fF.JS.  O., 

"G.,K.^Co," 


XXV.   VICTORIA.  775 

The  vessel  went  to  Swansea^  and  there  loaded  a  cargo        igei. 
of  iron  and  coal.    At  Swansea  the  master  signed  bills       qoosm 
of  lading  made  ont  by  the  defendants^  of  which  the  fol-      Graham. 
lowing  is  a  copy. 

''  Shipped  in  good  order  andcondition  hjGraham,  Kelly 
jr  Cb.9  of  Liverpool,  in  and  npon  the  good  ship  or  yessel 
csJled  Respiffodera,  whereof  T.  H.  Fearon  is  master  for 
the  present  voyage^  and  now  lying  in  the  port  of  Swansea, 
and  boimd  for  Valparaiso,  for  orders^  twenty  thousand 
iron  bars,  being  marked  and  numbered  as  per  margin, 
and  to  be  delivered  in  like  good  order  and  condition  at 
the  aforesaid  port  of  dischai^e  in  Chili  (all  and  every 
the  dangers  and  accidents  of  the  seas  and  navigation 

of  whatsoever  nature  or  kind  excepted)  unto , 

or  order,  or  their  assigns.  Freight  for  the  said  goods  to 
be  paid  as  per  margin,  one  third  in  three  months,  and 
the  balance  in  cash  on  the  true  delivery  of  the  goods. 
Dated  this  9th  day  December,  1868. 

"Thos.  H.  Fearon:' 

There  was  a  biU  of  lading  in  precisely  similar  terms 
for  coals. 

The  vessel  proceeded  to  Valparaiso  for  orders  by 
direction  of  the  defendants.  She  arrived  at  Valparaiso 
on  the  2d  April,  1850,  and,  on  the  4th  April,  T.  H. 
Fearon,  the  master,  gave  Graham,  Rowe  tf  Co.,  the 
agents  of  the  charterers,  the  following  notice: — "The 
barque  Respigadera  being  bound  to  this  place  for  orders 
for  her  port  of  discharge,  and  you,  being  the  consignee, 
are  bound  to  give  me  this  order  (this  being  the  seat  of 
business  of  the  country)  immediately,  forty-eight  hours 
of  my  arrival  having  expired,  I  beg  you  to  give  me  the 
same,  in  failure  of  which  I  now  inform  you  at  noon  this 
day  my  lay  days  will  commence  and  go  on  from  this 
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1861.  date/'  To  this  communicatioii  Graham,  Rawe  tf  Co. 
OoDKH  gave  an  answer  as  follows : — "  In  reply  to  your  commu- 
Grahjix.  ^ication,  we  have  to  request  you,  as  soon  as  the  Custom 
House  authorities  will  permit,  to  proceed  to  the  port  of 
Carrisal  Bajo,  where  you  will  deliver  your  present  cargo, 
consigning  yourself  to  Mr.  WUliam  WaUter,  of  BoUevar, 
who  will  attend  to  ship's  business.  We  enclose  a  letter 
for  Mr.  Walker,  as  also  one  for  Don  Guilkrifio  Sutelan, 
the  party  to  receive  the  coal,  and  which  you  will  please 
deliver  on  arrival.''  To  this  letter  the  master  replied : — 
"  In  reply  to  your  communication  of  the  5th,  ordering 
me  to  a  closed  port,  I  beg  to  inform  you  that,  having 
ordered  an  impossibility,  I  must  place  the  vessel  at  lay 
days  at  this  place,  of  which  you  will  consider  this  a 
sufficient  notice,  and  that  lay  days  will  go  on  from  the 
6th,  the  day  of  your  order  to  proceed."  Subsequently 
Graham,  Rowe  tf  Co.  wrote  to  the  master,  stating  that, 
as  they  had  given  him  instructions,  on  his  arrival  at 
Valparaiso,  to  proceed  to  Carrisal  Bajo,  they  did  not 
consider  themselves  responsible  for  the  detention,  which 
was  caused  by  circumstances  over  which  neither  they 
nor  the  master  had  any  control,  viz.,  by  the  refusal  by 
the  authorities  of  the  country  to  allow  him  to  proceed 
by  granting  the  required  clearance. 

The  port  of  Carrisal  Bajo  is  in  the  mining  district  of 
Chili.  It  is  one  of  the  minor  ports  in  ChiU,  and  no  ves- 
sel can  proceed  there,  even  under  ordinary  circumstances, 
without  calling  at  Valparaiso,  or  at  some  other  of  the 
major  ports  (of  which  there  are  several  in  the  mining 
districts)  for  a  permit  or  license  to  discharge  her 
cargo. 

At  the  time  the  charter-party  was  made  both  the 
owner  and  the  charterers  were  in  ignorance  of  the  fact 
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of  any  port  in  ChiK  being  closed  by  the  goyemment  of  1861. 
that  country;  but  when  the  vessel  arrived  at  Valparaiso  ogdek 
Grahamy  Mowe  jr  Co.  knew  that  the  port  of  CarrUal  q^^um, 
Bcffo,  as  well  as  all  other  ports  in  the  mining  districts, 
both  major  and  minor  ports^  had  been  declared  closed  by 
the  Chilian  government ;  and  both  they  and  the  master 
of  the  vessel  knew  that  all  vessels  unloading  there  with- 
out a  permit  would  be  liable  to  confiscation,  and  neither 
the  master  nor  Graham^  Bowe  ^  Co.  had  any  knowledge 
as  to  when  a  permit  .would  be  given.  The  port  of 
CarrUal  Bajo  had  been  declared  closed  by  the  Chilian 
government  itself,  because  the  district  in  which  it  was 
situated  was  in  a  state  of  rebellion ;  but,  except  for  this 
rebellion  and  the  interdict  of  the  government,  it  was,  by 
nature,  a  safe  port.  When  the  rebellion  was  suppressed 
the  government  removed  the  interdict,  and  gave  the 
master  a  permit,  and  he  went  and  discharged  his  cargo 
at  Carrisal  Bajo.  The  vessel  lay  at  Valparaiso  thirty- 
eight  days.  The  order  to  the  master  to  discharge  the 
cargo  at  Carrisal  Bajo  was  bon&  fide,  as  the  cargo  was 
intended  by  the  charterers  for  discharge  at  that  port. 
Graham,  Bowe  tf  Co.  also  acted  as  consignees  of  the 
ship  at  Valparaiso  in  terms  of  the  charter,  and  charged 
the  owners  a  commission  for  doing  so.  The  permit  for 
the  ship  was  procured  as  soon  as  it  was  possible,  accord- 
ing  to  the  usual  custom  in  such  cases,  namely,  that  the 
consignee  of  the  ship  procures  it  as  agent  of  the  ship- 
owner. At  the  time  the  vessel  arrived  at  Valparaiso, 
and  during  all  the  time  she  remained  there,  Valparaiso 
itself  and  other  safe  ports,  all,  however,  at  a  long  dis- 
tance from  the  district  in  rebellion,  were  open,  at  which 
the  vessel  might  have  been  discharged. 

The  question  for  the  opinion   of   the  Court  was, 

VOL.   I.  3  F  B.   &  s. 
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1861.  Whether  the  plaintiff  can  maintain  any  action  against 
OousN  the  defendants  on  account  of  the  detention  of  the  Re^ 
spigadera  at  Valparaiso,  under  the  circumstances  above 
mentioned. 

K  the  Court  were  of  opinion  that  he  could^  judgment 
was  to  be  entered  for  the  plaintiff  for  an  amount  of 
damages,  to  be  settled  by  arbitration,  with  costs. 

If  the  Court  were  of  opinion  that  he  could  not,  judg- 
ment was  to  be  entered  for  the  defendants,  with  costs. 

Mellishf  for  the  plaintiff — The  point  to  be  ai^ed  is, 
whether  at  the  time  the  order  was  given  to  the  master 
to  proceed  to  Carrisal  Bajo  that  place  was  a  safe  port 
within  the  meaning  of  the  charter-party.  The  case 
states  that  at  that  time  the  master  could  not  take  his  ship 
into  Carrisal  Bajo  without  confiscation.  Was  he  then 
bound  to  go  there  ?  Clearly  not.  The  charterers  have 
not  complied  with  the  terms  of  the  diarter-party  in 
ordering  the  ship  to  a  closed  port.  Port,  both  in  legal 
and  mercantile  language,  means  a  place  into  which  the 
master  can  take  his  ship.  No  particular  meaning  can 
be  attached  to  the  word  ''  safe.''  The  word  port  implies 
''safe  port''  The  maxim  ''Expressio  eorum  quse  tadte 
insimt  nihil  operatur"  applies. 

The  Court  then  called  on 

Milward,  for  the  defendants. — The  word  ''  safe"  in  the 
charter-party  means  a  port  safe  so  &r  as  regards  the  in- 
cidents of  navigation.  As  soon,  therefore,  as  the  char- 
terers have  named  a  port  into  which  it  is  physically 
possible  for  the  master  to  take  the  ship  they  have 
fulfilled  their  part  of  the  contract.  .  It  was  the  duty  of 
the  ship-owner  to  obtain  the  permit  firom  the  Custom 
House  authorities,  and  the  charterers  are  not  to  suffer 
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because  the  master  is  not  able  to  comply  with  the  Cus-        1861. 
torn  House  r^^ations  in  force  at  Valparauo  ;  Spence  v.        ^ogpeh~ 

Chodwick  (a) ;  such  come  within  the  exception  in  the  g«aham. 
charter-party  of  ''  restraints  of  princes  and  rulers.^' 

MelHsh  was  not  heard  in  reply. 

WiGHTMAN  J.  The  question  in  this  case  is  whether 
the  charterers  have  done  all  they  were  bound  to  do 
under  this  charter-party,  or  whether  they  are  liable  to 
pay  damages  that  have  arisen  in  consequence  of  their 
not  sending  the  vessel  to  a  safe  port  in  Chili  according 
to  the  terms  of  the  charter-party. 

The  charter-party  states  that  the  ship  shall  forthwith 
proceed  (wind  and  weather  permitting)  to  a  safe  port  in 
C%t7t  (with  leave  to  call  at  Valparaiso),  or  so  near 
thereunto  as  she  may  safely  get,  and  deliver  the  cargo, 
on  freight  being  paid  for  the  same.  Carrisal  Bajo  was 
a  port  in  Ch3i,  safe  so  far  as  the  ordinary  incidents 
of  ports  are  concerned,  but  a  port  into  which  the 
master  could  not  take  the  ship  without  confiscation, 
unless  he  or  the  charterers  could  obtain  a  permit  firom 
the  Government  for  the  time  being  for  her  to  enter. 
Neither  the  master  nor  the  charterers  were  able  to  obtain 
such  an  order,  and  therefore  the  vessel,  unless  she  ran 
the  risk  of  confiscation,  could  not  enter  that  port.  The 
charterers  named  the  port  of  Carrisal  Bajo  as  the  port 
to  which  the  ship  was  to  be  taken.  Was  such  a  port 
safe  within  the  meaning  of  the  charter-party  ?  Did  it 
come  within  the  terms  of  a  safe  port  in  ChiU  f  I  do  not 
know  what  force  can  be  given  to  the  word  "  safe*'  when 
added  to  the  word  "  port.*'    As  Carrisal  Bajo  was  a  port 

(a)  10  Q,  B.  517. 
3  p  2 
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18C1.       into  which  the  yessel  oould  not  enter  without  confisca^ 


Oo]>sx  ^^^>  ^^  seems  to  me  clearly  not  within  the  terms  con- 
Oajlbam.  templated  by  the  parties.  It  may  be  that  the  charterers 
were  perfectly  innocent  on  this  occasion  as  regards 
any  knowledge  of  the  danger  that  might  be  incurred 
by  the  yessel^  but  at  the  same  time  here  is  a  contract 
that  she  is  to  go  into  a  safe  port  in  Chili,  which  the 
charterers  shall  name.  The  contention  on  behalf  of  the 
charterers  is,  that  when  they  named  that  port,  and  it 
was  safe  in  the  sense  of  navigation,  they  had  done  all 
that  was  necessary,  and  that,  although  the  vessel  conld 
not  go  to  Carrisal  Bajo  without  being  confiscated  the 
moment  she  arrived  there,  that  port  was  a  safe  port 
within  the  meaning  of  the  charter-party.  I  think  that 
would  be  an  unreasonable  construction,  and  the  char^ 
terers  must  pay  the  damage  occasioned  by  the  breach  of 
contract  in  not  naming  a  safe  port,  to  which  they  have 
made  themselves  liable  by  the  specific  terms  of  the 
contract. 

Blackbubn  J.  (the  only  other  Judge  present.)  I  am 
of  the  same  opinion.  By  the  charter-party  it  is  agreed 
that  the  vessel  shall  sail  for  a  safe  port  in  Chili,  with 
leave  to  call  at  Valparaiso,  and  although  it  is  not  in 
terms  so  stated,  it  follows  by  necessary  implication 
that  the  charterers  are  to  name  a  safe  port  to  tibe  ship- 
owner, who  will  then  be  able  to  earn  his  freight  by 
proceeding  thither.  It  appears,  firom  the  facts  stated 
in  the  case,  that  this  was  a  perfectly  honest  and  bona 
fide  transaction,  and  we  must  take  it  that  the  charterers 
had  really  sent  out  to  their  agent  at  Valparai»o  instruc- 
tions for  the  vessel  to  go  to  this  particular  port  in  ChiK, 
and  to  deliver  the  cargo  there.     It  however  so  hap- 
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pened  that,  before  Carriaal  Bcgo  was  named  to  the  ahip-  I86L. 
owner  or  the  master^  that  port  was  closed,  not  merely  oomh 
by  the  Custom  House  regulations  as  put  by  Mr.  MiU  ^^' 
ward,  but  by  the  Gbvemment  of  the  country^  At  that 
time  there  was  a  rebellion  in  some  of  the  provinces 
oi' Chili,  and  an  order  was  issued  by  the  Gbvemment 
prohibiting,  under  pain  of  confiscation,  any  ship  from 
entering  certain  ports,  of  which  Carriaal  Btgo  was  one, 
without  a  license  of  the  Government,  and  the  Gbvern* 
ment  at  that  time  refused  to  grant  any  such  license. 
The  charterers  then  honestly  named  this  place  as  the  one 
into  which  the  ship-owner  was  to  take  his  ship ;  and  the 
question  is,  have  they  complied  with  the  stipulation  in 
the  charter-party  which  requires  them  to  name  a  safe 
.  port  in  Chili  to  which  the  ship  is  to  go  and  there  earn 
her  freight?  Now,  in  the  absence  of  all  authority,  I 
think  that,  on  the  construction  of  this  charter-party, 
the  charterers  are  bound  to  name  a  port  which,  at  the 
time  they  name  it,  is  in  such  a  condition  that  the  masted 
can  safely  take  his  ship  into  it :  but,  if  a  certain  port 
be  in  such  a  state  that,  although  the  ship  can  readily 
enough,  so  fiur  as  natural  causes  are  concerned,  sail  into 
it,  yet,  by  reason  of  political  or  other  causes,  she  cannot 
enter  it  without  being  confiscated  by  the  Gbvemment  of 
the  place,  that  is  not  a  safe  port  w  ithin  the  meaning  of  the 
charter-party.  If  the  charterers  had  named  a  port,  and 
subsequent  events  had  prevented  the  ship  from  entering 
it,  then  I  agree  with  Mr.  Milward  that  the  ship-owner 
might  avail  himself  of  the  clause  of  exception,  as  to  the 
restraints  of  princes  and  rulers,  to  save  him  from  going 
into  that  port,  but  it  would  not  entitle  him  to  recover 
his  freight  As  it  appears  here  the  matter  happened ' 
before  the  charterers  named  the  port.   They  were  to  name 
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a  port  which  was  to  be  safe  at  the  time  they  named  it. 
They  named  a  port  which  had  been  a  safe  port^  and 
would  probably  thereafter  become  a  safe  port ;  but  if,  at 
the  time  they  named  it^  it  was  a  port  into  which  the 
ship-owner  could  not  take  his  ship  and  earn  his  fireight^ 
it  seems  to  me  that  they  have  not -complied  with  the 
conditions  in  the  charter-party  that  they  should  name  a 
safe  port.  That  being  so^  they  are  liable  for  damages 
for  not  naming  a  safe  port  within  a  reasonable  time,  and 
the  measure  of  damages  will  be  regulated  by  the  deten- 
tion of  the  ship  at  Valparaiso  beyond  that  time. 

Such  being  my  view  of  the  case,  I  agree  with  my  brother 
Wightman  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff  (a), 
(a)  Reported  by  H.  Holroyd  Esq. 


Policy  of 
insurance. 
Reasonable 
condition. 
Condition 
precedent. 


Bbaunstein  against  The  Accidental  Death  In- 
surance Company. 

1.  A  ^licy  of  insurance  was  entered  into  with  a  Company  against 
bodily  injunr  from  any  railway  accident  directly  affecting  the  assured 
while  trayelling  on  any  line  of  railway  in  Great  Britain  or  Ireland  by  a 
passengers  train  propelled  by  steam  power.  One  of  the  oonditiona  in  the 
deed  of  settlement  of  the  Comiiaiiy,  which  by  the  terms  of  the  policy 
was  incorporated  with  ity  pronded  that^  before  payment  of  the  sum 
insured  by  any  policy,  proof  satisfactory  to  the  directors  of  the  Company 
should  be  furnished  by  the  claimant  of  the  death  or  accident,  together 
with  such  further  evidence  or  information,  if  any,  as  the  directors  should 
think  necessary  to  establish  the  claim :  held,  that  ^is  must  be  under- 
stood to  mean  such  evidence  or  information  as  the  directors  might  reason- 
ably, and  not  such  as  they  miffht  unreasonably  and  capriciously  require. 

i.  There  was  a  condition  indorsed  on  the  same  policy,  tiiat,  m  case  of 
difference  of  opinion  as  to  the  amount  of  com^nsation  payable  in  any 
case,  the  question  should  be  referred  to  the  arbitration  ofa  person  to  be 
named  by  the  secretary  for  the  time  being  of  the  Master  of  the  Rolls, 
and  all  expences  and  costs  should  be  subject  to  the  decision  of  such 
arbitrator,  and  the  award  made  on  such  arbitration  was  to  be  taken  as 
a  final  settlement  of  the  question,  and  might  be  made  a  rule  of  Court : 
held,  that  a  reference  to  arbitration  in  the  manner  prescribed  was  ren- 
dered a  condition  precedent  to  bringing  an  action  for  an  ii\jury  within 
the  policy. 
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1861. 
'pHE  declaration  alleged  that  the  defendants  made  Brauhbtbut 
and  entered  into  a  certain  policy  or  contract  of  accidibhtal 
insurance  with  the  plaintiff^  whereby,  after  reciting  j^'^''" 
that  the  plaintiff  had  delivered  into  the  office  of  the  Company. 
defendants  a  declaration  in  writing,  signed  by  or  on 
behalf  of  him,  the  plaintiff,  and  had  agreed  that  such 
declaration  should  be  the  basis  and  condition  of  the 
contract  for  the  insurance  by  the  said  policy  intended 
to  be  made,  and  that  the  plaintiff  had  paid  to  the 
defendants  the  sum  of  2/.  2s.,  as  the  premium  for  the 
said  insurance:  It  was  witnessed  and  declared 
by  the  defendants  that,  if  the  plaintiff  should,  while 
travelling  on  any  line  of  railway  in  Great  Britain  or 
Ireland,  by  a  passengers  train  propelled  by  steam  power, 
receive  or  suffer  any  bodily  injury  from  any  railway 
accident  directly  affecting  himself,  then  subject  as  there- 
in or  in  the  indorsement  thereon  was  mentioned  or 
referred  to,  the  subscribed  capital  and  other  funds  and 
property  of  the  said  Company  should  according  to  the 
provisions  of  the  deed  of  settiement  of  the  Company  and 
subject  as  aforesaid,  be  liable  to  make  or  pay  to  the 
plaintiff,  his  executors,  administrators  or  assigns  at  such 
time  or  times  as  after  mentioned,  the  following  payment 
or  compensation ;  that  is  to  say,  in  case  such  accident 
should  cause  the  death  of  the  plaintiff  within  three 
calendar  months  after  the  occurrence  thereof  the  full 
sum  of  1000/.,  such  sum  to  be  payable  to  the  personal 
representatives  or  assigns  of  the  plaintiff  within  one 
calendar  month  after  proof,  satisfactory  to  the  directors, 
should  have  been  furnished  of  the  death  of  the  plaintiff, 
in  manner  entitling  them  to  receive  the  said  sum  under 
or  by  virtue  of  that  policy ;  and  in  case  such  accident 
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should  not  cause  the  immediate  death  of  the  plaintiff, 
but  should  cause  any  bodily  injury  to  the  plaintiff  of 
a  serious  nature,  such  sum,  by  way  of  compensation, 
as  should  appear  just  and  reasonable,  and  in  proportion 
to  the  injury  received,  such  sum  to  be  ascertained,  in 
case  of  difference  or  dispute,  in  manner  provided  by 
th6  stipulations  and  conditions  indorsed  thereon.    Pro- 
vided also,  that  the  policy  was  effected  upon  the  ex- 
press condition,  that  if  any  statement  or  allegation  con- 
tuned  in  the  aforesaid  declaration  should  be  imtrue,  or 
if  in  any  claim  for  payment  of  money  to  be  thereafter 
brought  by  virtue  of  that  policy,  or  in  the  statement 
made  in  support  of  such  claim,  or  in  the  information 
given  to  the  said  Company  in  respect  thereof,  any  false 
or  firaudulent  representation  should  be  contained,  or  if 
the  insurance  thereby  made  should  have  been  obtained 
through  any  misrepresentation,  concealment,  or  untrue 
averment  whatsoever,  then  that  the  policy  should  be 
void  and  all  moneys  paid  in  respect  thereof  should  be  for- 
feited to  the  Company.   Provided  also,  and  it  was  there* 
by  expressly  agreed  and  declared  that  no  claim  should 
be  payable  by  the  defendants  under  that  policy  in  the 
case  of  non-£Bital  injury,  unless  the  same  should  begin  to 
take  effect,  or  should  be  experienced,  within  the  space  of 
one  calendar  month  after  the  happening  of  such  accident. 
Provided  also,  that  in  the  event  of  any  sum  of  money 
being  paid  by  the  defendants  to  the  plaintiff,  under  or 
by  virtue  of  that  policy,  by  way  of  compensation  for  any 
personal  injury  sustained  by  him   (whether  the  same 
should  result  in  loss  of  life  or  not),  the  policy  should  be 
treated  and  considered  as  a  vaUd  and  subsisting  policy 
to  the  extent  only  of  the  residue  or  balance  of  the  sum 
of  1000/.  which  should  remain  after  deducting  there- 
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from  the  amonnt  of  the  compensation  paid^  it  being        1861. 
an  express  condition  of  the  policy,  that  the  Company   bsavnstein 
should  not  under  any  circumstances  be  liable  to  pay  to   accidkntal 
the  plaintiff  or  his   personal  representatives   a  larger 
amount  either  in  one  sum  or  in  the  aggregate  than  1000/. 
Provided  also,  that  notice  in  writing  of  any  claim  to 
be  made  against  the  Company,  on  account  of  any  non- 
fetal  accident,  should  be  given  to  the  Company  within 
one  calendar  month  after  tKe  occurrence  thereof,  and 
notice  of  the  death  of  the  plaintiff  by  any  such  accident 
as  aforesaid  should  be  given  within  two  calendar  months 
after  such  death   should  occur.     Provided   also,  that 
the  policy  and  the  insurance  thereby  made  should  be 
subject  to  the  several  regulations  and  conditions  printed 
on  the  back  thereof,  so  far  as  they  might  be  respectively 
applicable,  in  the  same  manner  as  if  such  regulations 
and  conditions  were  repeated  and  incorporated  in  the 
policy  with  reference  to  the  plaintiff.     It  then  alleged 
that  the  last  mentioned  regulations  and  conditions  were 
as  follows :  First-  Tbe  subscribed  capital  and  other  fiiiids 
and  property  of  the  Company  wliich,  for  the  time  being, 
shonld  remain  unapplied  and  undisposed  of^    and  not 
applicable  to  prior  elaima  and  demands  in  pursuance 
of  the  truatSj  powers  and  authorities  of  the  deed  of 
aettlementj  should  alone  be  liable  to  make   good  and 
satisfy   all   claims    and    demands   upon   the  Company 
in  respect  of  the   policy;    and    no  director  signing  a 
policy,  nor  any  other  directorj  proprietor  or  member  of 
the   Companjj   his  heirsj    executors  or  administrators, 
should  be  in  anywise  individually  aiibject  or  liable  to 
any  such  claim  or  demand^  or  to  ariy  process  or  execu- 
tion in  respect  thereof ,  but  should  be  and  remaiii  liable 
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to  pay  to  the  Company  so  much  of  the  share  or  shares 
held  by  him^  her  or  them  in  the  capital  as  should 
not  have  been  paid  up;  and  that  no  other  person 
should^  on  any  account  whatsoever,  be  in  anywise  sub- 
ject or  liable  to  any  claim  or  demand  in  respect  of 
any  policy  of  insurance  to  be  issued  or  granted  by  the 
Company.  Secondly,  in  case  of  difference  of  opinion 
as  to  the  amount  of  compensation  payable  in  any  case, 
the  question  should  be  referred  to  the  arbitration  of  a 
person  to  be  named  by  the  secretary  for  the  time  being 
of  the  Master  of  the  EoUs,  and  all  expences  and  costs 
should  be  subject  to  the  decision  of  such  arbitrator,  and 
the  award  made  on  such  arbitration  was  to  be  taken  as  a 
final  settlement  of  the  question,  and  might  be  made  a  rule 
of  Court.  Thirdly.  All  premiums  and  other  moneys 
which  should  have  been  paid  to  the  Company  in  respect 
of  any  policy  which  might  have  become  void,  should, 
subject  to  the  preceding  regulations  and  conditions,  be 
forfeited  to  the  Company,  and  all  claims  upon  the  Com- 
pany in  respect  of  such  policy  should  cease  and  be  abso- 
lutely void.  Fourthly.  In  all  cases  where  any  policy 
should,  either  originally  or  at  any  time  after  its  com* 
mencement,  be  or  become  subject  to  any  mortgage 
or  mortgages,  trust  or  trusts  whatsoever,  the  receipt 
of  the  mortgagee  or  mortgagees,  trustee  or  trustees, 
for  the  time  being,  for  the  money  which  might  become 
payable  in  respect  of  such  policy  should,  notwithstanding 
any  equitable  claim  or  demand  whatsoever  of  the  person 
or  persons  beneficially  entitled  to  the  policy,  be  an  eflfec- 
tual  discharge  to  the  Company  and  all  proprietors  and 
members  thereof.  Fifthly.  Before  payment  of  the  sum 
insured  by  any  policy,  proof  satisfactory  to  the  directors 
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should  be  famished  of  the  death  or  deaths^  injary  or  in-  1861. 
juries,  accident  or  accidents^  or  other  event  or  events  on  braunsteiii 
which  such  sum  should  become  payable,  and,  if  required  jv.ocii>ental 
by  the  directors,  a  medical  or  other  agent  of  the  Com-  j^^^^^ 
pany  was  to  be  admitted  to  see  the  person  killed  or  Company. 
injured,  and  to  examine  the  wound  or  injury  received 
by  him,  when  and  as  often  as,  in  the  opinion  of  the 
directors,  it  might  be  necessary.  Sixthly.  Every  policy 
granted  by  the  Company  was  granted  upon  the  terms 
and  conditions  in  the  deed  of  settlement  upon  which  the 
Company  was  formed,  the  provisions  of  which  should  have 
the  same  force  and  effect  as  if  inserted  in  the  policy. 
Seventhly.  That  if  at  any  time  it  should  be  determined 
by  the  Company,  in  the  manner  specified  in  the  deed  of 
settlement,  that  the  Company  should  be  dissolved,  a  disso- 
lution thereof  should  thereupon  take  place,  in  the  manner 
and  subject  to  the  conditions  contained  in  the  deed  of 
settlement,  and  thereupon  the  insurance  effected  by  the 
within  written  policy  should  cease  and  determine,  but  the 
insurer  should  be  entitled  to  receive  back,  from  the  funds 
of  the  Company  then  remaining  unapplied  and  undis- 
posed of,  the  amount  of  the  premium  within  mentioned, 
provided  the  same  should  be  claimed  within  six  calendar 
months  after  notice  of  bucIi  dissolution  should  have  been 
given  11]  tlie  London  Gazelle  aud  in  two  London  news- 
pRpers.  Averment  J  that  the  declaration  referred  to  in 
the  policy  was  in  all  respects  true,  and  that  the  terms 
and  provisions  of  the  deed  of  settlement,  so  far  as  the 
same  were  applicable  to  policies  of  the  Company,  were  iu 
all  respects  the  same  m  and  no  other  than  the  terms 
and  provisions  of  the  policy  thereinbefore  set  forth  ;  that 
the  poliey  remained  and  continued  in  force  up  to  and  until* 
atid  upon  and  after,  the  2l8t  August,  a.  d.  1859,  mx^ 
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1861.  that^  whikt  the  policy  was  in  fiill  force  as  aforesaid,  the 
BRAVKflTsix  plaintiff,  to  wit  on  the  day  and  year  last  aforesaid,  while 
trayelling  on  a  line  of  railway  in  Great  Britain  by  a 
passenger  train,  propelled  by  steam  power,  receiyed  and 
suffered  bodily  injury  of  a  serious  nature  from  a  railway 
accident  directly  affecting  himself  within  the  meaning 
of  the  policy,  which  accident  greatly  injured  the  plain- 
tiff's health  and  constitution,  and  he  thereby  became 
sick,  sore,  lame  and  disordered,  and  so  remained  and 
continued  for  a  long  space  of  time,  during  all  which  time 
the  plaintiff  was  hindered  and  prerented  from  attending 
to  his  affiurs  and  business. 

The  declaration  concluded  by  ayerring  performance  by 
the  plaintiff,  and  breach  by  the  defendants. 

Fourth  plea.  That  by  the  deed  of  settlement  of  the 
said  Company  mentioned  in  the  said  oonditians  printed 
on  the  back  of  the  said  policy,  it  was  declared  and  pro- 
yided  that,  before  payment  of  the  sum  insured  by  any 
policy,  proof  satisfactory  to  the  directors  of  the  said 
Company  should  be  furnished  by  the  claimant  of  the 
death  or  accident  together  with  such  further  eyidence  or 
information,  if  any,  as  the  said  directors  should  tiiink 
necessary  to  establish  the  claim.  And  the  defendants 
say  that,  after  the  plaintiff  had  sustained  the  said  injury 
by  the  said  accident,  and  had  made  his  daim  in  writing 
under  the  said  policy  upon  the  said  Company  for  com- 
pensation in  respect  thereof,  the  directors  of  the  said 
Company  thought  it  necessary  that  the  plaintiff  should 
furnish  to  the  said  Company  certain  eyidence  or  inform- 
ation to  establish  the  said  daim,  of  which  the  plainti£^ 
in  a  reasonable  time  after  making  the  said  daim  and 
before  the  commencement  of  this  action,  had  notice,  and 
wail  then  required  by  the  said  direc^rs  to  furnish  the 
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said  evidence  or  information  to  them ;  which  the  plaintiff 
wholly  neglected  and  refused  to  do^  although  he  oonld 
and  might  have  obtained  and  furnished  the  same^  nor 
did  he  furnish  any  proof  satisfactory  to  the  said  directors 
of  the  said  injury  sustained  by  him. 

Fifth  plea.  That,  after  the  plaintiff  had  sustained  the 
said  injury  and  had  made  his  daim  in  writing  under  the 
said  policy  upon  the  said  Company  for  compensation  in 
respect  thereof^  and  before  this  suit,  the  amount  or  sum 
of  money  to  which  the  plaintiff  was  entitled^  by  way  of 
compensation  for  the  said  injury^  became  and  was^  and 
still  is^  a  matter  in  dispute  and  difference  between  the 
plaintiff  and  the  defendants^  and  although  the  defendants 
then  were  and  ever  since  have  been  willing  to  refer  the 
same  to  arbitration  in  manner  mentioned  in  the  con- 
ditions endorsed  on  the  back  of  the  said  policy^  yet  the 
amount  of  the  said  compensation  has  never  been  settled 
or  ascertained  by  arbitration  as  in  the  said  conditions 
mentioned. 

To  the  fourth  plea  the  plaintiff  replied  that  the  said 
evidence  or  information  which  the  plaintiff  was  required 
by  the  said  directors  to  furnish  to  them,  was  not  evi- 
dence or  information  which  the  said  directors  ought 
properly  or  reasonably  to  have  required  the  plaintiff  to 
furnish.  And  thatt}ie  plaiutififdidj  duly  aud  in  accordance 
with  the  said  policy  and  conditions^  furnish,  supply  and 
pro\^de  the  defendants,  the  said  directorsj  and  all  other 
persons,  with  all  due,  rea;sonablej  proper  and  sufficient 
evidence  and  information  to  establish  the  said  claim, 
and  Buch  as  ought  reasonably  to  have  satisfied  the  said 
diiectors  and  the  defendanta.  And  that  the  said 
directors  unreasonably  and  capriciously  refused  to  be 
satisfied  with  the  said  evidence  and  information  ao  fur* 
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nished^  applied  and  provided  by  the  plaintiff  as  aforesaid ; 
and  in  thinking  it  necessary  that  the  plaintiff  should 
furnish^  and  in  requiring  the  plaintiff  to  iumish,  the  said 
evidence  or  information  in  the  said  fourth  plea  mentioned 
they  the  said  directors  acted  in  an  tmreasonable  and 
capricious  manner. 

To  the  fifth  plea  the  plaintiff  demurred^  and  the  de- 
fendants demurred  to  the  replication  to  the  fourth  plea. 

Joinders  xa  demurrer. 


Horace  Lloyd,  for  the  plaintiff. — ^The  fourth  plea  is 
bad.  The  directors  are  not  empowered  by  the  policy 
to  exact  from  the  assured  any  evidence  they  please. 
The  clause  requiring  evidence  satisfactory  to  tibe  direc- 
tors to  be  produced  was  meant  as  an  instruction  to  the 
directors  for  their  guidance  between  them  and  their 
shareholders.  Besides^  every  clause  in  a  deed  should^  if 
possible,  receive  a  reasoAable  construction,  and  such  aa 
shall  not  be  iuconsistent  with  the  general  intention  of 
the  parties :  ''  Expressum  facit  cessare  tacitum.''  This 
clause  must  therefore  be  tmderstood  to  mean  such  evi« 
dence  as  the  directors  may  reanonably  require.  In  Ddllman 
V.  King  (a),  Tindal  C.  J.,  in  delivering  judgment,  says^ 
*'  Admitting  this  clause  of  the  agreement  to  constitute 
a  cpndition  precedent,  the  next  question  is,  whether  the 
condition  has  been  substantially  performed.  The  stipu- 
lation consists  of  two  parts :  first,  that  the  work  should 
be  done  in  a  substantial  manner ;  secondly,  that  it  should 
be  done  to  the  satisfaction  of  the  lessor.  The  gist  of 
the  agreement  is,  that  the  work  should  be  done  in  a 
substantial  manner;  the  approval  of  the  lessor  was 
added,  for  the  purpose  of  enabling  him  to  ascertain 
(a)  4  Bing,  N.  C.  105. 109. 
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that  the  work  had  been  done.  It  never  could  have  been  1861. 
intended  that  he  should  be  allowed  capriciously  to  with-  BnAuiisTEiir 
hold  his  approval;  that  would  have  been  a  condition  j^qcidkntal 
which  would  go  to  the  destruction  of  the  thing  granted,  Dbath 
and  if  so,  according  to  the  well  known  rule,  the  thing  Company. 
granted  would  pass  discharged  of  the  condition.''  Taking 
for  granted,  however,  that  the  plea  is  good  on  its  face, 
the  replication  alleges,  which  is  admitted  by  the  de- 
murrer, that  the  refusal  of  the  directors  to  receive  the 
evidence  offered  them  was  unreasonable  and  capricious. 
Then,  as  to  the  fifth  plea,  the  words  used  in  this  case 
do  not  constitute  the  reference  to  arbitration  a  condition 
precedent  to  the  plaintiff's  right  to  recover.  It  is  true 
that,  in  Scott  v.  At^ery  (a),  one  of  the  conditions  in  a 
policy  of  insurance  on  a  ship  was  that  the  sum  to  be 
paid  for  loss  or  damage  should,  in  the  first  instance,  be 
ascertained  and  settled  by  the  committee  of  the  associ- 
ation ;  and  if  a  difference  should  arise  between  them  and 
any  suffering  member  '^  relative  to  the  settling  any  loss 
or  damage,  or  to  a  claim  for  average,  or  any  other  matter 
relating  to  the  insurance,"  the  difference  was  to  be  re- 
ferred to  arbitration  in  a  way  pointed  out :  "  provided 
always,  that  no  member  who  refused  to  accept  the  amount 
of  any  loss  &b  settled  by  the  committee,  &c.,  should  be 
entitled  to  maintain  any  action  at  law^  or  suit  in  equity, 
on  his  policy,  until  the  matters  in  dispute  should  have 
been  referred  to^  and  decided  by^  arbitrators,  &e- ;  and 
tlien  only  for  such  sum  as  the  said  arbitrators  should 
award  ;*^  and  the  obtaining  the  decision  of  such  arbi- 
trators was  declared  a  condition  precedent  to  the  main- 
taining of  an  action ;  it  was  held  that  these  conditions 
were  lawful,  and  that  (even  should  the  difference  relate 

(d)  5  K  ■£>  Co:.  811 ;  tm  emxr  Stom  Uie  Exc^hequer  Chjunber,  8  Exck^ 
48T.497. 
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to  other  matters  than  those  of  mere  amomit)  till  an 
award  was  made  no  action  was  maintainable.  But  the 
words  here  are  not  so  strong.  The  Company  tmdertake^ 
where  the  accident  does  not  occasion  the  death  of  the 
assured^  **  to  pay  such  sum  by  way  of  compensation  as 
shall  appear  just  and  reasonable,  and  in  proportion  to 
the  injury  reoeiyed  /'  and  it  then  merely  proyides,  "  such 
sum  to  be  ascertained  in  case  of  dispute  or  difference 
in  manner  provided  by  the  stipulations  and  conditions 
indorsed/'  L  e.,  by  reference  to  arbitration. 


J,  Brown  (having  been  informed  by  the  Court  that 
they  considered  the  fifth  plea  good).— In  construing 
this  policy,  the  intention  of  the  parties  is  the  thing  to 
be  ascertained.  A  condition  precedent  does  not  require 
any  particular  words  for  its  creation ;  Pordage  y.  CoU  {a\ 
Poole  y.  Hm(b).  In  Hotham  y.  The  East  India  Com-- 
pany  {c),  Ashhurst  J.,  in  delivering  the  judgment  of  the 
Court,  says,  "  There  are  no  precise  technical  words 
required  in  a  deed  to  make  a  stipulation  a  condition 
precedent,  or  subsequent;  neither  doth  it  depend  on 
the  circumstance,  whether  the  clause  is  placed  prior 
or  posterior  in  the  deed,  so  that  it  operates  as  a  proviso 
or  covenant.  For  the » same  words  have  been  construed 
to  operate  as  either — the  one  or  the  other,  according  to 
the  nature  of  the  transaction. '^  The  design  of  the  clause 
on  which  the  fourth  plea  is  founded  was  to  protect  the 
Company  from  being  imposed  upon  by  false  representa- 
tions as  to  the  existence  or  extent  of  accidents.  In  fFors- 
ley  v.  JFood,  in  error  (rf),  which  was  an  action  on  a  policy 
of  insurance  against  fire,  in  the  proposals  of  an  insurance 


(a)  1  Wmt.  Sound.  319  L,  6th  ed. 
(e)  1  r.  /?.  63a  646 


(b)  6  Jtf.  #  ^.  83Si 
(d)  6  T.  S,  710. 
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Company  which  were  to  be  considered  part  of  the  policy,  1861. 
it  was  stipulated  that  persons  insured  should  forthwith  "braukstein 
give  notice  of  the  loss,  deliver  ii^  an  account,  &c.,  and  j^ccidental 
procure  a  certificate  of  the  minister  and  churchwardens,  i^^^^^ 
some  reputable  householders  of  the  parish,  importing  Companj. 
that  they  knew  the  character  and  circumstances  of  the 
assured,  and  knew  or  believed  that  he  had  sustained  the 
loss  through  misfortime  and  without  fraud ;  and  it  was 
held  that  the  procuring  such  a  certificate  was  a  con- 
dition precedent  to  the  right  of  the  assured  to  recover. 
[fViffhtman  J.  That  case  is  difierent  There  the 
reference  was  to  a  third  party.]  Brown  v.  Overbury  (a) 
was  an  action  against  the  treasurer  of  a  steeple  chase 
to  recover  the  amoimt  of  the  stakes,  which  the  plaintiff 
alleged  were  won  by  his  horse :  according  to  the  articles, 
any  dispute  as  to  the  race  was  to  be  decided  by  the 
stewards :  a  dispute  having  arisen,  it  was  held  that  the 
plaintiff  could  not  recover  unless  he  shewed  that  he 
either  had  obtained  or  was  imable  to  obtain  a  decision 
from  the  stewards.  In  arrangements  with  railway  Com- 
panies it  is  common  to  agree  that  all  matters  in  dispute 
shall  be  determined  by  the  certificate  of  an  engineer. 
[Crompton  J.  There  the  engineer  is  in  effect  the  servant 
of  both  parties,]  The  object  of  the  replication  is  to 
take  from  the  directors  the  right  given  tbem  by  the 
policy  of  determining  the  existence  and  nature  of  a  sup- 
posed accident,  aiid  transfer  it  to  a  jury.  [  Wightman  J* 
Supjjose  the  directoi's  were  to  require  the  clairaant  to 
furnish  evidence  as  to  the  state  of  the  weather,  or  somo 
thing  similar,]  That  would  not  be  germane  to  the  subject 
matter,  [^Crompton  J.  It  never  could  have  been  in* 
tended  to  give  the  directors  the  right  to  act  capriciously.] 

VOL*  I.  So  n.  &  a. 
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1861.        The  directors  act  under  the  control  of  public  opinion^  for 

B&AUNgTEiir  ^t  is  most  injurious  to  Companies  of  this  kind  to  bring 

AcciDESTAL    disputed  cases  before^  the  world.     Besides^  juries  may 

Death       y^^  capricious  as  well  as  directors.     [fVi^ktman  J.     Per- 

Company.     haps  SO.     But  we  cannot  assume  that  they  wiU  be. 

Blackburn  J.     If  the  directors  are  to  settle  all  questions 

between  the  Company  and  parties  claiming  compensation^ 

what  is  the  use  of  the  clause  providing  for  arbitration  ?] 

That  clause  is  only  applicable  when  the  question  is  one 

of  disputed  amount 


WiGHTMAN  J,  The  question  in  this  case  is^  what  effect 
is  to  be  given  to  a  clause  in  a  deed  of  settlement^  which 
is  incorporated  by  one  of  the  terms  of  the  policy  in  the 
policy  itself^  ^'  that  before  payment  of  the  sum  insured 
by  any  policy,  proof  satisfactory  to  the  directors  of  the 
Company  should  be  furnished  by  the  claimant  of  the 
death  or  accident/'  And  then  there  is  this  addition, 
'' together  with  such  fiirther  evidence  or  information,  if 
any,  as  the  said  directors  shall  think  necessary  to  establish 
that  claim.'' 

Now  it  is  said  that,  by  virtue  of  this  clause,  the  direc- 
tors have  the  power,  if  they  please,  wholly  to  withhold 
payment  by  capriciously,  as  asserted  in  the  replication, 
and  without  any  reasonable  ground  whatsoever,  requiring 
further  evidence  perfectly  immaterial  to  the  matter  in 
dispute.  The  question  is,  whether,  giving  a  reasonable 
construction  to  the  intention  of  the  parties  when  the 
clause  was  introduced  by  reference  into  the  policy,  it 
can  be  understood  that  the  assured  did  agree  that,  upon 
any  ground  whatsoever,  capriciously  or  otherwise,  which 
the  directors,  who  are  the  parties  to  the  suit,  might 
think  fit  to  urge,  their  decision  should  be  binding  ?  The 
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clause  must  receive  a  reasonable  construction,  and  the        1861. 
parties  must  be  taken  to  have  had  in  view  any  further    braukstsir 
evidence  which  the  directors  might  reasonably  require ;    jiooilmAj, 
such  a  construction  would  fulfil  all  the  terms  of  that 
clause. 

We  have  been  referred  to  cases  in  which  parties  have 
agreed  to  refer  the  matter  in  dispute  to  the  certificate  of 
an  arbitrator^  that  is  to  say^  that  no  payment  should  be 
enforced  by  one  against  the  other  until  a  certificate  was 
given  that  the  work  which  was  the  subject  matter  of  the 
proceeding  had  been  completed ;  but  in  such  a  case  the 
reference  is  to  a  third  person,  and  not  as  here  to  one  of 
the  parties ;  and  the  effect  of  the  clause^  if  it  had  the 
extensive  construction  contended  for  by  Mr.  Browne 
would  be  that  the  directors  might  always  refuse  to  pay, 
however  improper  or  unreasonable  audi  refusal  might  be, 
if  they  thought  it  inconvenient  for  the  Society  to  do  bo* 
It  seems  to  me  that  a  reasonable  construction  must  be 
given  to  this  clause ;  and  I  cannot  but  think  that  tliere 
is  a  good  deal  of  weight  in  the  observation  that  it  is 
rather  a  clause  directory  as  between  the  shareholders  aud 
directors  of  the  Company,  that  the  latter  shall  take  care 
that  sufficient  evidence  be  brought  before  them,  than  a 
clause  amounting  to  a  condition  precedent  to  the  right 
of  the  assured  to  recover  that  the  assured  must  adduce 
such  evidence  as  the  directors  might  require^  though 
without  any  reasonable  ground ,  and  wltich  the  assured 
might  be  wholly  unable  to  produce,  I  cannot  put  such 
a  construction  upon  the  deed  as  that.  It  only  requires 
the  introduction  of  the  word  *'  reasonable/*  and  that  I 
say  must  be  implied,  to  remove  the  difficulty.  The 
replication  raises  the  point  that  the  directors  liave  re- 
quired something  which  is  unreasonable^  and  that  tliey 
3  0  2 
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1861.  have  acted  capriciously,  and  have  acted  therefore  in  a 
B&AUNSTEiN  manner  which  disentitles  them  to  set  up  such  an  answer 
AcciDBHTAL  ^  ^^^^  which  thcj  have  done.  It  is  admitted  that  the 
assured  might  be  required  to  produce  a  reasonable 
amount  of  evidence :  but  it  is  contended  that  the  direc- 
tors have  no  right  to  refuse,  as  the  defendants  admit  by 
their  demurrer  that  they  have  done,  from  capricious  or 
unreasonable  motives,  to  be  satisfied  with  such  evidence. 
It  seems  to  me  that  that  is  an  answer ;  that,  by  pointing 
out  that  they  imreasonably  and  capriciously  required 
evidence  which  was  not  necessary  to  satisfy  them  on  any 
reasonable  view  of  the  case,  it  is  shewn  that  they  acted 
in  contravention  of  what  appears  to  me  the  proper  and 
reasonable  construction  to  be  given  to  this  clause.  I 
therefore  think  that  the  fourth  plea  is  bad,  and  the 
replication  good.  If  it  be  necessary  to  give  an  answer 
to  the  plea,  it  is  answered  by  the  replication. 

With  respect  to  the  fifth  plea,  it  seems  to  me  that  the 
reference  clause,  as  to  the  amount  if  disputed,  is  made  a 
condition  precedent  to  bringing  an  action,  and  I  cannot 
read  it  otherwise.  The  clause  in  the  policy  is  that  they 
"  should  pay  such  sum  by  way  of  compensation  as  should 
appear  just  and  reasonable.^'  If  the  clause  had  stopped 
there  no  doubt  there  would  have  been  no«  difficulty ;  but 
it  goes  on  to  say  ''and  in  proportion  to  the  injury 
received  such  sum  to  be  ascertained  in  case  of  difierence 
or  dispute  in  manner  provided  by  the  stipulations  and 
conditions  indorsed  thereon,"  which  is  by  reference  to  a 
gentleman  who  is  to  be  named  in  a  specified  manner. 
Now  there  is  clearly  a  difference  and  a  dispute  in  the 
present  case  to  which,  as  it  seems  to  me,  the  reference 
clause  applies,  and  makes  it  a  condition  precedent  to  the 
right  to  bring  an  action  that  the  sum  shall  first  be  ascer^ 
tained  in  the  manner  pointed  out 


Oq  tliese  grounds  the  judgment  should  be  for  the 
plaintiff  in  respect  to  the  fourth  pleaj  and  for  the  de- 
fendants in  respect  to  the  fifth  plea. 

Crompton  J*  The  real  question  in  all  cases  of  this 
nature  is  that  stated  hy  Ashursi  J.  in  Hotham  y.  The  Must 
Jjidia  Compantf  {a) — what  was  the  intention  of  the  parties? 
Now  I  cannot  conceive  that  any  Company  would  put 
before  a  person  desirous  of  effecting  an  insurance  with 
them  a  stipulation  that,  in  order  to  establii*h  the  occurrence 
of  an  accident  insured  against,  their  own  directors  might 
require  any  evidencCj  however  chiraericalj  capricious,  and 
unjust  the  asking  for  it  might  be-  The  putting  such  a 
construction  on  a  stipulation  like  this  is  opposed  to  the 
general  rule,  that  when  it  is  agreed  that  an  act  is  to  be 
done  to  the  satisfaction  of  a  party  it  must  be  understood 
to  mean  reasonably  to  his  satisfaction.  The  cases  where 
it  is  agreed  between  two  parties  that  a  disputed  matter 
shall  be  determined  by  the  certificate  of  a  third  person 
differ  from  the  present^  for  there  the  act  is  to  be  done 
by  a  third  person,  whereas  here  it  is  to  be  done  by  one 
of  the  parties,  Tlie  language  of  Tindal  C.  J.  in  Dallmon 
V,  Kin^  {h)  is  very  important  where  he  says  that  stipu- 
lations in  a  contract  going  to  the  destruction  of  the 
contract  are  inoperative- 

T  do  not  however  say  that  this  fourth  pica  may  not  be 
good,  but  then  comes  the  replication,  that,  in  the  exer- 
cise of  the  power  conferred  on  them,  the  directors  acted 
in  an  unreasonable  and  capricious  manner.  Perhaps  the 
question  could  have  been  raised  under  a  general  traverse 
of  the  plea,  and  the  jury  might  say  that  this  stipulation, 
understood  in  the  above  sense,  is  so  unreasonable  that 
(fl)  1  T,  n.  ti38. 645,  (ft)  4  Binff.  K  C  105. 
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no  one  could  suppoise  it  was  erer  intended  to  be  so 
nnderstood.  I  think,  however,  that  the  sounder  con- 
struction of  the  document  is  to  hold  that  what  is  stated 
in  the  replication  to  have  been  done  by  the  defendants^ 
never  could  have  been  intended ;  and,  consequently,  the 
plaintiff  is  entitled  to  judgment  on  the  demurrer  to  the 
replication. 

Then  as  to  the  fifth  plea.  I  think  this  case  comes 
within  the  principle  of  Scott  v.  Avm^  {a).  In  that  case 
some  of  the  Judges  thought,  and  the  Court  of  Exchequer 
held,  that  parties  must  not  be  permitted  by  their  agree- 
ment to  withdraw  cases  from  the  jurisdiction  of  the 
Courts  of  justice.  But  I  think  we  may  construe  the 
having  the  amount  determined  by  a  third  party  as  part 
of  the  cause  of  action;  and  a  great  Judge,  Mr.  Justice 
Mauk,  was  of  this  opinion  {b).  It  is  said,  that  the  words 
of  the  contract  in  Scott  v.  Avery  (a)  are  stronger  than 
those  before  us ;  and  they  are  so  in  some  respects.  Here 
is  a  contract  that  in  an  event  specified  the  Company  will 
"  pay  such  sum  by  way  of  compensation  as  should  appear 
just  and  reasonable,  and  in  proportion  to  the  injury 
received,  such  sum  to  be  ascertained^  in  case  of  difference 
or  dispute,  in  manner  provided  by  the  stipulations  and 
conditions  indorsed  thereon.'^  It  is  said  we  must  con- 
strue this  as  two  sentences,  and  stop  at  the  words 
"  injury  received."  But ''  such  sum"  must  have  a  word 
to  govern  it,  and  it  evidently  means  such  sum  as  shall 
be  ascertained 


Blackburn  J.    I  agree  with  the  rest  of  the  Court 


(a)  5  H.  L.  Ca.  811 ;  on  error  from  the  Exch.  Chamber,  8  Exck  487. 
497. 

(b)  See  8  Exeh,  407,  408,  499. 


I  think  the  fourth  plea  is  bad ;  and,  if  it  even  were 
good,  it  is  answered  by  the  replication.  I  quite  admit 
that  parties  may  make  what  they  please  a  condition 
precedent,  but  it  must  be  shewn  that  they  so  intended. 
Here  the  stipulation  is  the  language  of  one  party,  the 
Company,  and  ^*  verba  fortius  accipiuntur  contra  profe- 
rentem/' No  doubt  they  might  have  stipulated  that 
no  money  should  be  payable  tmder  a  policy  unless  the 
directors  obtained  any  evidence  they  chose  to  ask  for, 
but  it  would  require  very  distinct  language,  and  much 
stronger  than  any  used  here,  to  shew  that  the  parties 
so  intended.  Here  also  is  an  express  provision  for 
reference  to  arbitration,  which  would  be  quite  idle  if 
there  were  a  general  clause  compelling  the  party  injured 
to  fiimish  any  evidence  the  directora  should  require. 
But  I  think  the  plaintiff's  counael  right  in  saying  that 
that  stipulation  was  only  introduced  with  reference  to 
the  duty  of  the  directors  towards  the  Company,  i.  e, 
that  the  directors  were  not  to  settle  a  claim  against  the 
Company  until  they  had  got  proper  evidence.  That  is 
right  in  itself,  but  I  do  not  understand  the  sixth  con- 
dition indorsed  on  the  policy  to  incorporate  as  part  of 
the  bargain  such  clauses  in  the  deed  as  refer  to  the 
duties  of  the  directors  and  shareholders  towards  each 
other. 

As  to  the  fifth  plea,  I  quite  agree  that  the  parties 
have  used  sufficient  words  to  make  the  reference  to 
arbitration  a  condition  precedent. 

Judgment  for  the  plaintiff  on  the 
fourth  plea,  and  for  the  defend- 
ants on  the  fifth. 
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Person  volun' 
teering  assist* 
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IN  THE  EXCHEQUER  CHAMBER. 
PoTTEB  against  Faulkneb. 

While  the  defendfflit's  porters  were  lowering  bales  of  ootton  from  the 
defendant's  warehouse,  and  his  carter  was  recciying  them  into  his  lony, 
the  plaintiff,  who  was  waiting  with  a  lorry  to  receive  a  load  of  ootton 
for  his  master,  at  the  request  of  the  defendant's  carter  assisted  him,  and, 
in  consequence  of  the  negligence  of  the  defendant's  porters,  a  bale  of 
cotton  fell  upon  and  injured  him.  There  was  no  neghgence  or  want  of 
teasonable  care  on  the  piurt  of  the  plaintiff  or  of  the  d^endant's  carter. 
Held,  that  the  defendant  was  not  liable  to  an  action. 

Degg  t.  The  Midland  Bailwag  Company,  \  H,  ^  N,  773»  affirmed. 

SPECIAL  case  stated,  without  pleadings,  by  order  of 
the  Court  of  Queen's  Bench,  and  by  consent  of  the 
parties. 

The  action  was  brought  to  recoTer  damages  for  an 
injury  suffered  by  the  plaintiff  by  reason  of  the  alleged 
negligence  of  the  servants  of  the  defendant.  The  plain- 
tiff was  a  carter  in  the  employ  of  Mr.  John  Davies,  a 
master  carter.  The  defendant  was  a  carrier,  having  a 
warehouse  at  Old  Quay  fVharf,  Liverpool 

In  December,  1858,  in  pursuance  of  orders  from  his 
master,  John  Davies,  the  plaintiff  went  with  a  lorry  to 
the  defendant's  warehouse  to  receive  therefrom,  on  behalf 
of  his  master,  a  load  of  cotton  bales.  On  his  arrival  at  the 
warehouse,  he  found  two  lorries  there  before  him,  one  in 
the  act  of  being  loaded  with  cotton  from  the  defendant's 
warehouse,  and  the  other  waiting  its  turn  to  be  so 
loaded.  After  the  first  of  these  lorries  had  been  loaded, 
and  had  gone  away,  the  second  of  them  took  its  place 


upon  a  piece  of  ground  occupied  by  the  defendant,  and        1861. 
lying  between  bis  Warehouse  and  the  public  street,  but       pottu 
not  being  part  of  such  street.    This  lorry  was  being    f^jj^^a^ 
loaded  when  the  accident  happened  which  is  hereafter 
described.     It  belonged  to  the  defendant,  and  the  carter 
in  charge  of  it  was  one  of  his  servants. 

The  course  of  business  as  to  loading  was  as  follows : — 
Each  lorry  was  in  succession  brought  to  the  place  aboye 
mentioned  to  be  loaded.  The  defendant's  porters  brought 
the  bales  of  cotton  to  the  door  of  the  warehouse,  which 
was  higher  than  the  lorry,  placed  them  in  slings,  and 
lowered  them  to  the  leyel  of  the  lorry,  where  they  were 
taken  hold  of  by  the  carter  in  charge  thereof,  and  by 
him  drawn  over  the  lorry,  taken  out  of  the  slings,  and 
packed  on  the  lorry»  A  crane  ia  made  use  of  for  this 
purposej  and  by  a  chain  attached  to  it  the  c^otton  is 
lowered.  The  lorry  which  was  being  loaded  at  the  time 
of  the  accident  was  tlje  property  of  the  defendant,  and 
the  parties  above  and  the  carter  below  were  his  servants, 
of  which  the  plaintid^  before  the  accident^  had  notice. 
The  carter  of  the  defendant's  lorry,  which  was  being 
loaded  in  the  manner  before  mentioned,  requested  the 
plaintifTj  who  was  waiting  with  his  master^a  lorry  for 
his  turn,  to  help  him  to  move  into  their  proper  places 
in  hi«  cart  the  bales  which  were  being  lowered  for  him. 
The  plaintiif  thereupon  got  upon  the  defendant's  lorry, 
and  was  assisting  him  when  the  accident  happened. 
Whilst  the  plaintiif  and  the  defendant's  carter  were 
moving  a  bale  of  cotton  to  its  proper  place  on  the  de- 
fendant's lorry,  another  balCj  whicli  was  being  made 
ready  by  the  defendants  porters  in  the  warehouse  to  be 
lowered  on  the  plaintiff's  lorry  when  it  should  in  its 
tiu-n  come  under  the  door  of  the  warehouse,  through  the 


/ 


1861.  negligence  of  those  porters,  fell  from  the  warehouse,  and 
Potter  Struck  and  injured  the  plaintiff.  There  was  no  negli- 
Fauuchu.  S®^^  0^  wKot  of  reasonable  care  on  the  part  of  the 
plaintiff  or  of  the  defendant's  carter. 

The  question  for  the  opinion  of  the  Court  was,  whether 
on  a  trial  in  this  suit,  upon  proof  of  the  aboye  fstcts, 
a  jury  would  be  entitled  to  give  damages  to  the  plain- 
tiff, or,  whether  the  Judge  would  be  bound  to  nonsuit 
the  plaintiff,  or  direct  the  jury  to  find  a  verdict  for  the 
defendant. 

If  the  Court  should  be  of  opinion  that  the  jury  might 
giye  damages  to  the  plaintiff,  and  that  the  Judge  was 
not  bound  to  nonsuit  the  plaintiff,  or  direct  the  jury  to 
find  for  the  defendant,  it  was  agreed  between  the  parties 
that  the  defendant  should  pay  to  the  plaintiff  150/.  and 
taxed  costs ;  but  if  the  Court  should  be  of  a  contrary 
opinion,  the  plaintiff  should  pay  to  the  defendant  taxed 
costs :  and  judgment  to  be  entered  accordingly. 

In  Easter  Term,  1860,  the  Court  of  Queen's  Bench 
(CockbufTk  C.  J.,  Crompton,  Hill  and  Bhekburn  J  J.), 
without  hearing  any  argument,  were  of  opinion,  on  the 
authority  of  Degg  v.  The  Midland  Railway  Company  (a), 
that,  upon  proof  of  the  above  fEM^ts,  the  Judge  at  the  trial 
would  be  botmd  to  nonsuit  the  plaintiff  or  to  direct  the 
jury  to  find  a  verdict  for  the  defendant,  but  suggested 
that  the  case  should  be  taken  to  a  Court  of  error. 

Judgment  having  been  accordingly  entered  for  the 
defendant,  the  plaintiff  brought  error.  The  case  was 
argued  {Naoember  26th),  before  Erk  C.  J.,  Byles  and 
Keating  JJ.,  and  Channell  and  fFilde  BB.,  by 

Breti^  for  the  plaintiff.    A  master  is  clearly  liable  to 

(a)  lH.iN,  77a 


T. 

Fauulnbr. 


hi«  servant  for  his  own  negligence :  Roberts  v.  Smith,  in  1861. 
Exchequer  Chamber  (a).  The  fact  of  the  plaintiff  having  pottke 
volunteered,  under  the  circumstances,  to  assist  the  carter, 
who  was  the  servant  of  the  defendant,  does  not  absolve 
the  defendant  from  being  liable  for  the  negligence  of 
his  servants  by  which  the  injury  to  the  plaintiff  was 
caused.  The  maxim.  Qui  fisunt  per  alium,  facit  per  se, 
is  the  foundation  of  the  liability  of  a  master  for  the 
consequences  of  his  servant's  negligence :  5  Bac  Ahr. 
Master  and  Servant,  E.  p.  366,  7th  ed. ;  Lane  v.  Sir 
Robert  Cotton  (b),  per  HoU  C.  J. ;  note  to  Weyland  v. 
Elkins  (c) ;  Sadler  v.  Herdock  (d),  per  Crompton  J. ; 
which  maxim  would  make  a  master  liable  to  his  servant 
for  the  negligence  of  his  fellow  servant,  because  it  makes 
'  him  as  liable  for  the  act  of  the  negligent  servant  as  if 
it  were  his  own  act. 

It  has,  indeed,  been  held  that  a  master  is  not  liable  to 
his  servant  for  injury  occasioned  by  the  negligence  of  a 
fellow  servant  in  the  course  of  their  common  employment, 
provided  the  latter  be  a  person  of  competent  care  and  skilL 
One  of  the  grounds  however  on  which  this  exception  has 
been  rested  is,  that  a  servant  has  the  means  of  knowledge 
whether  his  fellow  servants  are  negligent  or  not,  and  it  is 
at  his  option  to  leave  the  service.  [He  referred  to  the 
judgment  of  Lord  Crantoorth  C.  in  Bartonshill  Coal  Com' 
pany,  appts.,  Reid,  resp.  {e\  and  the  judgment  of  the  Court 
of  Exchequer  ill  iVi«^feyv.jFaii?fer(/).]  But  the  accident 
might  occur  on  the  first  day  of  the  service,  before  the 
servant  had  any  opportunity  of  knowing  the  character 
of  his  fellow  servants,  though,  if  the  work  were  continued 

(a)  2  iK  #  N,  213.  (A)  12  Mod.  472.  488, 489. 

{c)  HoU,  N.  P.  a  227.  229.  (rf)  4  Jgl  #  B.  670.  578. 

(e)  3  Macq.  266. 284.  (/)  3  Jlf.  #  W.  1.  6,  7. 


1861.  for  several  dajrs^  the  means  of  sach  knowledge  would  be 
PoTTBB  aflforded.  And  this  ground  of  exception  would  apply  to 
Fauulxxb.  F^i'Bons  engaged  in  a  common  work^  though  not  in  a 
common  service;  yet  in  that  case  it  has  been  held  that 
the  injured  person  may  recover  against  the  master  for 
the  negligence  of  his  servants :  Abraham  v.  Reynolds  {a). 
Another  groimd  assigned  for  this  exception  is  that  there 
is  an  implied  contract  that  the  servant  will  not  hold  the 
master  liable  for  an  injury  caused  by  the  negligence  of  a 
fellow  servant.  Alderson  B.,  in  delivering  the  judgment  of 
the  Court  in  Hutchinson  v.  ITie  York,  Newcastle  and  Ber- 
wick  Railway  Company  (b),  said :  ''  A  servant^  when  he 
engages  to  serve  a  master^  undertakes^  as  between  him 
and  his  master^  to  run  all  the  ordinary  risks  of  the  service^ 
and  this  includes  the  risk  of  negligence  on  the  part  of 
a  fellow  servant,  whenever  he  is  acting  in  the  discharge 
of  his  duty  as  servant  of  him  who  is  the  common  master 
of  both.''  And  in  Bartonshill  Coal  Company,  appts., 
Reid,  reap,  {c),  Lord  Cranworih  C.  said :  ''When  several 
workmen  engage  to  serve  a  master  in  a  common  work^ 
they  know^  or  ought  to  know^  the  risks  to  which  ihey 
are  exposing  themselves^  including  the  risks  of  careless- 
ness against  which  their  employer  cannot  secure  them^ 
and  they  must  be  supposed  to  contract  with  reference 
to  such  risks." 

But  neither  of  the  grounds  for  this  exception  applies 
to  the  case  of  a  person  offering  his  services :  he  has  no 
means  of  knowing  the  competency  of  the  servants  em- 
ployed }  and  he  cannot  be  supposed  to  have  contracted 
on  the  terms  that  he  would  run  the  risk  of  their 
incompetency,   because  there  is  no  contract  by  him, 

(a)  bII,fN.  143.  (6)  5  Exck  343.  352. 

(c)  3  Mac^.  266.  295. 


nor  had  the  servants  of  the  employer  any  authority  1861. 
to  make  one  with  him.  The  maxim  Volenti  non  fit  Pottkb 
injuria  does  not  apply,  because  the  volunteer  does  not  fauulnm. 
consent  to  undergo  the  risk  of  the  negligence  of  other 
persons.  A  person  who  is  a  trespasser  may  maintain 
an  action  for  injury  caused  by  the  negligence  or  wrong- 
ful act  of  another^  as  by  setting  a  spring  gun  on  his 
land ;  Bird  v.  Holbrook  (a>  {Erie  C.  J.  The  law  of 
England,  in  its  care  for  human  life^  requires  consum- 
mate caution  in  the  person  who  deals  with  dangerous 
weapons.  You  may  put  aside  that  class  of  cases.]  It 
must  be  contended  by  the  defendant  that  it  is  less  in- 
eumbeDt  oti  the  master  to  tako  care  of  a  person  whom 
his  servant  asks  to  assist  him  than  of  other  persons, 
[£fy/M  J*  Suppose  the  plaintifiF  had  been  guilty  of  neg- 
ligence in  moving  one  of  the  bales  of  cotton,  and  by 
that  negligence  a  passer  by  Lad  been  injuredj  and  brought 
hia  action  against  the  defendant,]  The  defendant  would 
have  said  J  "I  never  employed  him,  and  nay  servant  had 
no  authority  to  employ  him/'  I^^gg  v.  The  Midland 
Railway  Compani/  (h)  attempts  to  set  up  a  distinct  ex- 
ception  to  the  maxim  Qui  facit  per  aliuni^  facit  per  se, 
because  it  admits  that,  if  the  negligence  had  been  the 
act  of  the  master^  he  would  have  been  liable ;  and  the 
reasoning  and  the  instances  given  in  the  judgment  do  not 
apply  to  a  volunteer  as  distinguished  from  a  trespasser. 
[Ckannell  B.  Those  observations  were  made  to  meet  the 
arguments  at  the  bar^  not  as  the  grounds  of  the  judg- 
ment] 

Aspinallt  for  the  defendant  {Navimber  27th )3  was  not 
called  upon. 

(a)  4  /?%.  628.  (A)  1  H.  #  .V.TTa 


1861.  Erle  C.  J.  delivered  the  judgment  of  the  Conrt. 

Porrm  Th®  plaintiff  had  been  injured  by  the  fall  of  a  bale 

Faulknsr.  ^^  cotton,  in  the  course  of  removing  cotton  from  the 
warehouse  of  the  defendant.  Some  of  the  servants  of 
the  defendant  were  employed  in  lowering  the  bales  of 
cotton  from  the  warehouse,  and  another  of  his  servants 
was  stationed  below  to  receive  them  into  the  defendant's 
cart  The  plaintiff  intervened  to  assist  the  servant  who 
was  in  the  cart,  and,  so  far  as  the  master  was  concerned, 
was  a  volunteer  upon  the  occasion,  and  was  injured  by 
what  was  found  to  be  n^ligence  in  the  defendant's  ser- 
vants in  the  warehouse.  The  question  is.  Can  the  plain- 
tiff, under  the  circumstances,  sue  the  master  for  the 
negligence  of  his  servants  ? 

This  is  the  case  of  one  who  volimteers  to  associate 
himself  with  the  defendant's  servant  in  the  performance 
of  his  work,  and  that  without  the  consent  or  even  the 
knowledge  of  the  master.  Such  an  one  cannot  stand 
in  a  better  position  than  those  with  whom  he  assodates 
himself  in  respect  of  their  master's  liability:  he  can 
impose  no  greater  obligation  upon  the  master  than  that 
to  which  he  was  subject  in  respect  of  a  servant  in  his 
actual  employ.  And  it  is  clear  law  that  the  master 
would  not  have  been  liable  if  the  servant  below  had 
been  injured  by  the  negligence  of  the  servants  above. 
As  between  master  and  servant  the  duty  of  the  master 
is  to  take  due  care  to  employ  other  servants  of  compe- 
tent skill  and  ordinary  carefulness :  when  he  has  done 
that  he  has  done  his  duty  as  between  himself  and  his 
servants;  and  we  are  of  opinion  that  the  liability 
contended  for  by  the  plaintiff  does  not  attach  to  an 
employer. 

We  have  considered  the  case  of  Deffff  v.  7%«  Midland 


Railway  Company  {a),  and  we  are  of  opinion  that  it  was 
well  decided,  and  we  afi&rm  the  principle  of  that  judg- 
ment We  therefore  affirm  the  judgment  of  the  Court 
of  Queen's  Bench. 

Judgment  affirmed. 

(a)  1  n.  4'  N.  773. 
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Jolly  against  The   Wimbledon   and   Dorking 
Railway  Company. 

By  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict,  e.  18.  *.  124., 
if,  aner  the  promoters  of  the  undertaking  have  entered  upon  lands  which 
thi^y  ar^  fliithofiited  to  purchase,  and  whioh  nt^  prnxanently  required, 
any  party  shall  apfMMf  to  be  edtiLl&lto  iiriy  mtt^wi^t  in  or  eharge  thereon 
trhioL  through  miutakci  was  not  purchaseii,  then  tho  pfomulcm  fihall 
remain  in  undisturbed  posite&siou  ;  prorideii  within  hul  months  after 
notice  of  the  interest  or  chargie,  in  eaae  the  same  is  not  disputed,  or^  in 
case  the  same  shall  be  dl^pnt^L  then,  Tithin  siic  months  after  the  right 
thereto  shalli  have  been  eKtablishoJ  by  law,  they  pay  the  eompen nation 
llicvaiii  mentioned.  The  ddcn<!antat  a  railway  Company ^  un4eT  their 
Actr  whieh  iaenrporated  the  Lands  Cl^iute^  Consolidatjoa  Aet^  t84i>, 
8  &  9  TiV/,  ^\  IS.,  in  Jtd^,  1858,  entered  upon  lands  of  which  (he  mort- 
gagar  hail  bee  a  in  iJOs«iea>iion ;  nnd  altliougb  the  p^l^;has<^  mo  uey  was 
Dot  paid  to  him,  the  paitjes  were  treatin^sf  for  arranpt'ment,  and  the  entry 
was  with  the  knowlcilge  and  oonj*ent  of  the  mortgagor.  The  phiintiff 
was  mevrt^gee  in  fee  of  thei^e  lantLt,  but  the  mortgage  waa  not  knoTm 
by  the  liefenflaiits  to  ^jdiJt  until  tlie  plaint iflT a  attorney,  having  dhti^OTered 
the  entry  by  the  defetidatit^T  sent  a  letter  in  Augiisl,  I8iyjj  tu  thed^fend- 
antM*  attorney,  asserting  the  pkiiitiiTs  righti^,  A  eerre^pondenee  ensued, 
in  whieh  the  plaintiff^  gave  no  information  of  hi»  title  ami  fhe  defeudiinta 
did  not  lii^pute  hies  title^  but  asked  for  a  short  clelny  whiJe  their  legal 
advisers  were  absent  from  London^  in  the  fnUowing  Octofjtr  the  plain -^ 
tiff  brought  ejeetment.  Held,  hy  the  Court  of  Queen 'n  Beneh,  on  the 
authority  of  The  Marquis  of  Salishtiiy  v,  Th?  G-rf^td  Nort^rn  I^ailwn^ 
Cempunt/^  5  C  B*  N,  S,  174»  that  the  plaintiff  mijjht  bring  ejectment 
to  eitobliah  his  title,  though  execution  upon  the  indpaent  would  be 
stayed  tor  six  month  jj.  He  hi  by  the  Exchequer  Chaml>er  (reversing 
the  jiidi^njent  of  th*j  Queen V  Bench),  that  ejectment  cotdd  not  be  main- 
taiuM.  inasmut'h  an,  the  title  not  heing  in  dispute,  the  above  enactment 
gave  the  defendant j?  a  right  of  poHsession  for  nix  months  after  notice  of 
the  plain tifTa  cbiim. 
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"PJECTMENT,  brought  tte  25th  October,  1859,  to 
recover  two  pieces  of  land,  being  respectively  pnrta 
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of  a  dose  of  land  and  of  an  occupation  road^  at  Mertan, 
in  the  parish  of  Mertan,  in  the  county  of  Surrey. 

The  defendants  appeared  on  the  12th  November^  1859^ 
and  defended  for  the  whole  of  the  said  premises. 

On  the  trials  before  Wightman  J,,  at  the  Surrey  Spring 
Assizes^  in  1860^  the  following  fiEtcts  and  circumstances 
were  proved  or  admitted. 

The  plaintiff  was,  at  the  time  of  the  entiy  by  the  de- 
fendants into  and  taking  possession  of  the  premises, 
seised  in  fee  thereof,  subject  to  a  mortgage  deed  and  all 
rights  created  thereby. 

Upon  the  8th  July,  1840,  Edward  Rayne  (since  de- 
ceased) was  the  owner  in  fee  of  five  equal  undivided 
sixth  parts  of  a  certain  farm  and  estate,  called  the  West 
Barnes  Farm,  of  which  farm  and  estate  the  premises 
were  parcel. 

Upon  the  8th  July,  1840,  Edward  Rayne  executed  a 
deed  of  appointment  and  release,  whereby  he  mortgaged 
the  said  five  undivided  sixth  parts  to  the  plaintiff  John 
Jolly  in  fee,  to  secure  the  repayment,  with  interest,  of  a 
loan  of  5000/.,  advanced  to  him  by  the  plaintiff.  This 
deed  gave  to  the  mortgagor  a  power  of  sale  and  a  power 
of  entry  in  default  of  payment  of  the  mortgage  money 
or  interest.  And  it  also  contained  the  following  pro- 
visoes:— 

''  Provided  always,  and  it  is  hereby  mutually  agreed 
and  declared  between  and  by  the  said  Edward  Rayne 
and  the  said  John  Jolly  that  in  case  default  shall  be  made 
in  payment  of  the  said  sum  of  5000/.,  or  the  interest 
thereof,  or  any  part  thereof,  respectively,  contrary  to  the 
aforesaid  proviso  or  agreement  for  the  payment  of  the 
same,  and  the  true  intent  and  meaning  of  these  presents ; 
then  and  in  such  case  the  said  Edtoard  Rayne,  from  the 
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said  8th  January  next^  shall  become  tenant  from  year  to 
year  to  the  said  John  Jolly,  his  heirs  or  assigns,  of  the 
several  and  respective  parts  and  shares  respectively,  Wimbledon 
hereby  appointed,  released  and  confirmed,  or  otherwise  dq^^^^o 
assured  or  intended  so  to  be,  of  and  in  the  said  farm, 
messuage  or  tenement  and  farmhouse,  fields,  closes, 
lands,  hereditaments  and  premises,  and  of  and  in  the 
appurtenances,  at  tlie  yearly  rent  of  200^.,  payable  by 
two  half  yearly  payments,  on  the  8th  January  and  the 
8th  July,  Provided  always  that  the  tenancy  hereby 
created  shall  not  in  any  manner  control,  restrain  or  in-^ 
tcrferc  with  the  power  of  sale  or  other  the  powers  here^ 
iul}efore  contained,  but  shall  at  all  times  be  subject 
thereto,  and  to  any  exercise  thereof  respectively,  any- 
thing hereinbefore  contained  to  the  contrary  thereof  in 
anywise  notwithstanding/' 

The  mortgage  money  was  never  repaid,  and  the 
mortgage  still  continued  in  force,  but  the  plaintiff 
never  entered  into  possession  of  or  exercised  the  power 
of  sale  with  respect  to  the  mortgaged  property,  or  any 
part  thereof,  nor  did  he  at  any  time  before  the  com- 
mencement of  the  action  give  to  Edward  Rayiie,  or  the 
mortgagor  for  the  time  being,  any  notice  for  deter- 
mining the  yearly. tenancy  (if  any)  created  by  the  deed. 

Upon  the  4th  Auyust^  1841,  by  an  agreement  made 
between  all  proper  parties,  it  was  agreed  that  the 
farm  and  estate  should  be  divided  and  partitioned  be- 
tween Edward  Rayne  and  the  owner  in  fee  of  the 
remaining  one  undivided  sLxth  part,  and  thenceforward 
the  mortgage  applied  to  and  took  effect  as  to  the  share 
or  portion  appropriated  to  Edward  Eaym  upon  such 
partition*  The  premises  sought  to  be  recovered  were 
parcel  of  tliis  share  or  portion. 

VOL.  I.  3  n  B.  &  s. 
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Upon  the  12th  May,  1847,  Edward  Bayne  died,  and 
under  his  will  his  three  sons  and  two  daughters  be- 
came entitled  to  the  estate  or  interest  of  the  mortgagor 
in  the  last  mentioned  share  or  portion,  and  they  and 
Mrs.  Rayne,  the  widow  of  Edward  Rayne,  or  some  of 
them,  had  possession  of  and  occupied  the  same  accord- 
ingly. 

The  defendants  were  formed  and  constituted  a  Com- 
pany, by  and  under  "  The  WimhUdon  and  Dorking  Rail- 
way Act,  1857,"  with  which  Act  ''The  Lands  Clauses 
Consolidation  Act,  1845,*'  8  &  9  Vict.  c.  18.,  and  "The 
Railways  Clauses  Consolidation  Act,  1845,''  8  &  9  Vid. 
c.  20.  were  incorporated.  By  the  21st  section  the  defend- 
ants were  authorized,  subject  to  the  provisions  of  that 
Act,  to  make  and  maintain  the  railway  as  therein  men- 
tioned, and  to  enter  upon,  take  and  use  all  or  any  of  the 
lands  delineated  upon  the  deposited  plans,  and  described 
in  the  book  of  reference  as  might  be  necessary  for  those 
purposes.  The  defendants  shortly  after  their  incorpora- 
tion did  all  necessary  acts  required  by  the  16th  and  17th 
sections  of  '*  The  Lands  Clauses  Consolidation  Act,  1845,'' 
8  &  9  Vict  c.  18. 

The  premises  sought  to  be  recorered  were  part  of  the 
lands  delineated  upon  the  deposited  plans  and  described 
in  the  book  of  reference,  and  were  necessary  for  the 
making  and  maintaining  of  the  railway. 

The  entry  in  the  book  of  reference  with  respect  to 
these  premises  was  as  follows : — 


Nai. 

referriDg  to 

tho  PUm. 

DescrlptiODof 
Property. 

Names  of 
Owners  or  ro- 
pnted  Owners. 

Names  of  Lessees 

or  reputed 

Lessees. 

OocQiilcn* 

1 

OccapationRoad 
Meadow 

Marjf  Rajfne 
Mary  Rayne 

In  hand. 
Inhnd. 
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And  the  name  of  the  plaintiff  had  never  been  inserted      [I860.] 
in  the  book  of  reference  a^  owner  or  occupier  of,  or        Jollt 
interested    in,    the    said   lands.      In  July^    1858,   the   wimblbdon 
defendants  entered  upon  and  took  possession  of  the     dqekino 
premises    for   the    purposes    of    their   railway.      This      Railway 
entry   and  taking  possession  by  them   was  with   the 
foil  knowledge  and  consent  of  the  children  of  Edward 
Rayne  and  of  Mrs.  Rayne,  who  were  at  that  time  in 
actual  possession  and  occupation,  but  the  plaintiff  had 
no  notice  or  knowledge  of  such  entry  and  taking  posses- 
sion, and  gave  no  consent  thereto.    And  the  defendants, 
without  the  knowledge  or  consent  of  the  plaintiff,  pro- 
ceeded to  construct  the  railway  and  works  authorized  by 
their  Act  of  Parliament,  and  completed  the  same  at 
some  time  previous  to  the  4th  April,  1859,  when  the 
railway  was  opened  for  traffic,  and  the  premises  have 
ever  since  been  and  formed  part  of  the  railway  of  the 
defendants,  and  are  permanently  required  for  the  pur- 
poses of  the  special  Act. 

The  defendants  never  obtained  or  applied  for  any  con- 
veyance of  the  premises  from  the  children  of  Edward 
Raywt  and  Mary  Rayne,  or  from  any  of  them,  or  from 
any  other  person. 

At  the  time  the  defendants  so  entered  and  took 
possession,  and  until  they  received  the  letter  of  the  31st 
August  J 1859,  hereinafter  mentioned,  the  defendants  had 
no  notice  of  the  mortgagej  and  wen;  during  all  that 
time  wholly  unaware  that  the  plaintiff  had  or  claimed 
any  estate^  right  or  interest  in,  or  charge  affecting, 
the  premises.  They  had  no  knowledge  as  to  any  per- 
son being  interested  in  the  premises  except  the  chil- 
dren of  Edward  Rayne  and  Mrs-  Rayne ^  or  some  of 
them,  and  were  n^otiating  with  them  accordingly  aa  to 
3  a  2 
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the  amount  of  the  purchase  money  and  compensation  to 
be  paid  by  the  defendants  for  the  premises. 

Upon  the  Slst  August,  1859,  Mr.  J.  Cary,  the  London 
solicitor  for  the  plaintiff,  who  had  then  very  recently 
discovered  the  entry  into  and  taking  possession  of  the 
premises  by  the  defendants,  wrote  and  sent  to  Mr.  W.  G. 
Roy,  their  solicitor,  a  letter,  of  which  the  following  is  a 
copy. 

«  26,  MoorgaU  Street,  B.C., 

*'  Sir.  "  31st  August,  1859. 

"  I  am  instructed  by  Mr.  John  Jolly,  the  mort- 
gagee of  the  West  Barnes  Park  Estate,  Merton,  in  Surrey ^ 
to  apply  to  The  Wimbledon  and  Dorking  Railway  Com- 
pany, upon  the  subject  of  the  encroachment  made  by  the 
Company  in  the  construction  of  the  line  of  rsdlway  across 
a  portion  of  the  estate,  and  the  serious  permanent 
damage  which  has  been  occasioned  to  the  entire  property 
and  approaches  by  the  formation  of  the  line.  I  have 
now  to  direct  attention  to  the  fact  that  no  notice  was 
ever  served  or  given  to  my  client  of  the  intention  of  the 
promoters  of  the  Company  to  apply  to  Parliament,  or 
that  the  portion  of  the  Estate  so  illegally  taken  by  the 
Company  would  be  required  or  had  been  taken,  and  now 
for  some  time  used,  by  the  Company  without  my  client^s 
knowledge  or  consent.  In  truth  my  client  was,  until 
very  recently,  entirely  ignorant  of  this  railway,  or  that 
any  portion  of  this  property  was  or  had  been  affected  by 
any  public  works  whatever.  My  client  is  however  wil- 
ling, before  involving  the  Company  in  an  expensive  legal 
proceeding,  to  meet  the  matter  fairly,  and  accept  an 
adequate  compensation  for  the  portion  of  the  Estate 
taken  to  the  great  injury  sustained  to  the  remainder; 
and  I  have  therefore  (but  strictly  without  prejudice  to 
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my  client's  rights  both  legal  and  equitable)  to  give  this 
intimation  to  you,  and  to  inquire  whether  the  directors 
of  the  Company  are  prepared  to  meet  the  case  on  the 
same  footing,  and  in  an  equally  straightforward  manner. 
"  Having  been  informed  that  you  are  the  solicitor  to 
The  tVimbiedon  and  Dorking  Company y  I  have  therefore 
addressed  my  communication,  in  the  first  instance,  to 
you;  and  I  have  to  request  that  you  will  give  your 
immediate  attention  to  this  matter,  and  favour  me  with 
a  speedy  reply, 

"  I  am  Sir,  your  very  obedient  Servant, 
''  G.  Roy  Esq.,  Solicitor,  ''  Joseph  Gary.'* 

"  Great  George  Street.  I^Vestminster.  *' 
This  letter,  in  the  absence  from  London  of  Mr.  Roy, 
was  received  and  opened  by  his  clerk,  Mr.  Rogers.  A 
correspondence  ensued  between  Mr.  Cary  and  Mr. 
Rogers,  Mr.  Cary  and  Mr.  Roy,  and  Mr.  Cary  and  Mr. 
Horn,  the  secretary  to  the  defendants;  the  letters  on 
one  side  urging  that  the  claim  should  be  settled  speedily, 
and  the  letters  on  the  other  side,  not  disputing  the  title 
of  the  plaintiff,  but  asking  for  time  on  account  of  the 
absence  of  their  legal  advisers  from  London  at  that  time 
of  the  year. 

At  the  time  of  the  commencement  of  the  action,  the 
defendants  had  not  inspected  or  applied  for,  or  been 
offered,  the  inspection  of  the  mortgage  deed. 

The  defendants  were  willing  to  purchase  or  pay  com- 
pensation for  the  estate  or  interest  of  the  plaintiff  in  the 
said  premises,  and  also  to  pay  such  further  mesne  profits 
or  interest  as  are  provided  for  by  the  124th  section  of 
The  Lands  Clauses  Consolidation  Act,  1845. 

Upon  these  &cts  and  circumstances  the  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  reserv- 
ing leave  to  the  defendants  to  move  to  enter  the  verdict 
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for  them  or  a  nonsuit ;  and  a  rerdict  for  the  plaintiff 
was  found  and  entered  accordingly. 
In  Easter  Term,  1860, 

Hawkins  obtained  a  rule  nisi  accordingly,  on  the 
grounds :  First  That  the  plaintiff  had  not,  under  the 
mortgage  deed  of  the  8th  July  1840,  a  good  title  in  pos- 
session entitling  him  to  maintain  ejectment.  Secondly. 
That  a  tenancy  was  outstanding  in  the  said  lands.  Thirdly. 
That  the  plaintiff^s  estate,  right,  interest  and  charge  in 
the  lands  in  question  were  not  disputed  by  the  defend- 
ants, who  through  mistake  or  inadvertence  had  omitted 
duly  to  purchase  or  pay  compensation  for  the  same,  and 
that  the  defendants  were  willing  to  purchase  or  pay 
compensation  for  them ;  and  that  the  action  was  com- 
menced within  six  months  after  the  defendants  first  had 
notice  of  such  estate,  right,  interest  and  charge,  contrary 
to  the  provision  of  sect.  124  of  The  Lands  Clauses  Con- 
solidation Act,  1845.  Fourthly.  That,  under  that  section, 
the  defendants  were  entitled  to  the  undisturbed  posses- 
sion of  the  lands  in  question  to  a  period  subsequent  to 
the  commencement  of  this  action.  Fifthly.  That  the 
possession  of  the  defendants  was  lawful,  and  that  the 
plaintiff  was  not  entitled  to  bring  ejectment,  but  only  to 
claim  compensation  under  The  Lands  Clauses  Consoli- 
dation Act,  1845. 

At  the  sittings  in  banc  in  the  following  Trinity 
Vacation,  June  15th, 


Batnll  shewed  cause,  and  dted  The  Marquis  of  Salis' 
bury  V.  The  Great  Northern  Railway  Company  (a). 


Horace  Lloyd,  contra. 

{a)  b  a  B.  N.  S,  174. 


Per    Curiam^    (Wiohtman,  Cbompton^    Hill  and      [I860.] 
Blackburn  JJ.)    We  are  bound  by  the  authority  of       Jotult 
that  case.     The  rule  must  therefore  be  dischai^ed^  but   wh^blbdoh 
execution  will  be  stayed  in  order  to  enable  the  Company 
to  acquire  possession  of  the  land  in  the  regular  way. 


Rule  discharged. 
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.  mi         -rrr  i      Tx  Wednesday, 

Jolly  against  The   Wimbledon  and    Dorking  December  4th, 
Railway  Company. 

For  head  note,  see  ant^,  p.  807. 

T^HE  defendants  having  appealed  to  the  Exchequer 
Chamber^ 
In  Michaelmas  Vacation  {Nov,  26th,  1861),  before 
Erle  C.  J.,  Williams,  Byles  and  Keating  JJ.,  Bram- 
WELL^  CfiANNELL  and  Wilde  BB. 


Horace  Lht^d  was  heard  for  the  appellants  (the 
defendants  below) . — First,  The  defendants  were  cutitlctl, 
under  iect-  124  of  The  Landa  Clauses  Consolidation  Act, 
1843,  8  &  9  VicL  c,  18.,  to  the  undisturbed  posjiession  of 
the  lands  in  question  for  a  period  subsequent  to  the  com- 
mencement of  this  action*  That  section  enacts :  "If 
at  any  time  after  the  promoters  of  the  undertaking  shall 
have  entered  upon  auj  laud^  which  *  ,  ,  ,  they  were 
authorized  to  purchase j  and  which  shall  be  perraancntlj 
required  for  the  purposes  of  the  special  Act,  any  party 
ihall  appear  to  be  entitled  to  any  estntCj  rightj  or  interest 
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in  or  charge  affecting  such  lands  which  the  promoters  of 
the  undertaking  shall  through  mistake  or  inadvertence 
have  failed  or  omitted  duly  to  purchase  or  to  pay  com- 
pensation for^  then^  whether  the  period  allowed  for  the 
purchase  of  lands  shall  have  expired  or  not^  the  promoters 
of  the  undertaking  shall  remain  in  the  imdisturbed 
possession  of  such  lands^  provided^  within  six  months 
after  notice  of  such  estate,  right,  interest,  or  charge,  in 
case  the  same  shall  not  be  disputed  by  the  promoters  of 
the  undertaking,  or  in  case  the  same  shall  be  disputed 
then  within  six  months  after  the  right  thereto  shall  have 
been  finally  established  by  law  in  favour  of  the  party 
claiming  the  same,  the  promoters  of  the  undertaking  shall 
purchase  or  pay  compensation  for  the  same,  and  shall 
also  pay  to  such  party,  or  to  any  other  party  who  may 
establish  a  right  thereto,  fiill  compensation  for  the  mesne 
profits  or  interest  which  would  have  accrued  to  such  parties 
respectively  in  respect  thereof  dining  the  interval  between 
the  entry  of  the  promoters  of  the  undertaking  thereon  and 
the  time  of  the  payment  of  such  purchase  money  or 
compensation  by -the  promoters  of  the  undertaking,  so 
far  as  such  mesne  profits  or  interest  may  be  recoverable 
in  law  or  equity,  &c.'' 

The  plaintiff  was  entitled  to  a  charge  upon  the  lands 
in  question ;  and  the  defendants,  '^  through  mistake  or 
inadvertence,  had  omitted  duly  to  purchase,  or  to  pay 
compensation  for^^  it.  Also  the  defendants  did  not 
dispute  the  charge  when  they  had  notice  of  it,  and 
would  have  been  willing  to  purchase  or  pay  compen- 
sation. Therefore  they  are  within  sect.  124 :  and  six 
months  not  Jiaving  elapsed  from  the  time  when  they 
first  had  notice  of  this  charge,  the  action  of  ejectment 
was  prematurely  brought.     Sect.  68  gives  to  the  party 


"entitled  to  any  compensation  in  respect  of  any  lands  1861. 

or  of  any  interest  therein/'  the  opportunity  of  obtaining  jollt 

complete  satisfaction  for  the  lands,  '*  which  shall  have  ^^i^bledoh 

been  taken  for  or  injuriously  affected  by  the  execution  d^^,,^^ 

of  the  works:''    and   then  the  Act  contains   sections       RaUway 

Company. 
"with  respect  to  lands  subject  to  mortgage/'  and  deals 

with  the  mortgagee  as  an  incumbrancer.  By  sect  108, 
power  is  given  to  the  promoters  to  purchase  or  redeem 
the  interest  of  the  mortgagee,  whether  he  be  in  possession 
of  the  lands  by  virtue  of  the  mortgage  or  not ;  and,  by 
sect.  112,  provision  is  made  for  the  case  in  which  part 
only  of  the  mortgaged  lands  is  required  for  the  purposes 
of  the  undertaking.  The  interests  of  the  mortgagor  and 
mortgagee  are  regarded  together  as  they  would  be  in  a 
Court  of  equity.  Sect.  124,  is  one  of  the  three  sections, 
"  with  respect  to  interests  in  lands  which  have  by  mistake 
been  omitted  to  be  purchased  /'  and  it  contemplates  two 
cases,  first,  where  the  existence  of  the  estate,  interest  or 
charge,  is  not  disputed  by  the  promoters  of  the  imder- 
taking,  and,  secondly,  where  it  is  disputed.  Sect.  126 
tends  to  shew  that  ejectment  is  the  proper  mode  of  try- 
ing the  question  of  title  in  those  cases  only  in  which 
the  estate^  interest  or  cliargc  is  <Jispiitetl  by  the  Coiii- 
pany ;  by  that  section^  when  the  right  to  auy  estate, 
iuterest  or  cliarge  "  shall  have  been  disputed  by  the 
Company,  and  dt^termined  iu  favour  of  the  party  claim- 
ing  tbe  same/'  the  Corapaoy  shall  '^  pay  the  full  costs 
and  expences  of  any  proceedings  at  law  or  in  equity  far 
the  deter  mi  uation  or  recovery  of  the  samCi"  The  pay- 
njent  of  full  costa  is  exacted  from  the  Companyj  and 
therefore  it  was  not  intended  that  they  should  be  exposed 
to  rjectment,  unless  they  disputed  the  title. 
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The  decision  in  The  Marquis  of  Salisbury  t.  ITie  Great 
Northern  Railway  Company  (a)  was  upon  that  part  of  sect. 
124  which  provides  for  the  case  in  which  the  estate,  interest 
or  charge  is  disputed :  the  Court  of  Common  Pleas  held 
that,  the  title  to  the  land  being  in  dispute,  ejectment 
was  the  proper  mode  of  trying  that  question ;  and  that 
after  the  plaintifTs  title  had  been  established,  the  Company 
might  hare  the  benefit  of  the  provision  that  they  should 
remain  in  possession  six  months  by  the  Court  restraining 
the  execution.  When  the  Company  admit  the  existence 
of  a  charge,  they  are  allowed  six  months  to  determine 
whether  they  will  give  up  the  land  or  purchase  it,  and 
what  compensation  they  will  offer;  and  ejectment  does 
not  lie  any  more  than  trespass  would. .  {ChanneU  B. 
Suppose  the  Company  have  notice  of  the  charge  and  do 
nothing.]  It  would  be  a  question  for  the  jury  whether 
they  disputed  the  existence  of  the  charge.  Ejectment 
for  the  purpose  of  determining  title  can  only  be  brought 
within  six  months ;  and  therefore  it  lies  upon  the  plain- 
tiff to  shew  that  there  was  a  dispute  which  required  to 
be  settled  by  ejectment.  In  this  case  the  title  of  the 
plaintiff  was  not  disputed. 

Secondly.  The  plaintiff  had  not,  under  the  mortgage 
deed,  a  good  title  in  possession  enabling  him  to  maintain 
ejectment,  inasmuch  as  a  tenancy  was  created  in  the 
mortgagor,  which  tenancy  was  never  determined,  and 
was  outstanding  in  the  representatives  of  the  mortgagor 
at  the  time  of  the  commencement  of  the  action.  [He 
referred  to  the  provisions  of  the  deed.] 


BovUl,  for  the  respondent  (the  plaintiff  below). — First. 

(a)  6  a  B.  N.  S,  174. 


Sect.  124  of  Stat.  8  &  9  Vict.  c.  18.  is  not  inoonsistent        1861. 


with  the  right  to  bring  ejectment :  effect  wiQ  be  given        jqllt 
to  it,  by  holding  that  it  does  not  bar  the  right  of  action   ^jkblbdou 
but  only  restraias  the  writ  of  possession  upon  the  judg-      po^^„Q 

ment  recovered  in  the  action  fipom  issuing  untU  the      Railway 

.  Company. 

expiration  of  the  six  months.  No  mistake  or  inadver- 
tence of  the  Company,  and  no  abstaining  by  them  from 
disputing  the  title,  would  operate  either  together  or 
separately  as  a  bar  to  the  right  of  action;  if  it  would,  it 
does  not  appear  in  this  case  that  there  was  any  mistake 
or  inadvertence  of  the  defendants.  The  omission  by  the 
defendants  to  admit  the  plaintiff^s  title  was  an  omisidon 
in  their  own  default.  [He  cited  Hyde  v.  The  Mayor  of 
Manchester  (a).]  The  defendants  ought  to  have  shewn 
that  they  paid  compensation  to  the  plaintiff  within  six 
months  after  notice  of  the  plaintiff's  charge,  and,  not 
having  done  so^  they  lose  the  benefit  of  &ect.  124,  and  are 
made  trespassers  ab  initio.  Further,  the  defendants  dis- 
pute the  title  of  the  plaintiff  by  defending  this  action, 
and  therefore  are  not  within  sect.  124» 

Secondly.  No  tenancy  was  created  by  the  mortgage 
deed ;  or^  if  any  waa  created,  it  was  only  a  tenancy  at 
will  and  was  determined  by  the  bringing  of  this  action. 
[He  cited  Doe  d.  Garrod  v.  Olley  {b)^  Doe  d.  SneU  v. 
Tom  (c).  The  Metropolitan  Counties  and  General  Life 
Assurance  Society  v.  Brown  (rf),  Doe  i  Wilkinson  v, 
Goodier  (e)- 


Horace  Lioydj  in  reply. 


Cur^  adv,  vult. 


(a)  :>  Ik  G.  4-  Sm.  2\9.  (h)  12  A.  ^  K  ^l. 

(ff)  4  Q,  S,  015.  (c/)  4  if.  #  JV'  428. 


jii^L>n.    Kjn,    mLsjnikrjijaLA;^    v^UikiiuiN. 
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Erlb  C.  J.  {Dec.  4th)  delivered  the  judgment  of  the 
Court 

This  ejectment  was  brought  for  lands  taken  by  the 
Railway  Company  according  to  the  provisions  of  the 
Acts  relating  thereto,  of  which  lands  the  mortgagor  had 
been  in  possession ;  and,  although  the  purchase  money 
was-  not  paid  to  him,  the  parties  were  treating  for  an 
agreement,  and  the  taking  of  those  lands  was  lawful  as 
£eu*  as  the  interest  of  the  party  in  occupation  was  con* 
cemed.  The  plaintiff  was  mortgagee  in  fee  of  these 
lands,  but  the  mortgage  was  not  known  by  the  defend- 
ants to  exist  till  he  sent  the  letter  in  August,  1859. 
After  this,  letters  ensued  in  which  the  plaintiff  gave  no 
information  of  his  title  and  the  defendants  did  not  dis« 
pute  his  title,  but  asked  for  a  short  delay  while  their 
legal  advisers  were  absent  from  London.  In  the  follow- 
ing October,  the  plaintiff  brought  this  ejectment,  and  the 
question  is  whether,  under  these  circumstances,  the  124th 
section  of  The  Lands  Clauses  Consolidation  Act,  1845, 
affords  a  defence. 

This  section  relates  to  lands  which  have,  by  mistake, 
been  omitted  to  be  purchased,  and  enacts  that  if,  after 
the  promoters  have  entered  on  lands,  which  they  are 
authorized  to  purchase  and  which  are  permanently 
required,  any  party  shall  appear  to  be  entitled  to  any 
interest  or  charge  thereon  which,  through  mistake,  was 
not  purchased,  then  the  promoters  shall  remain  in 
undisturbed  possession :  provided  that  within  six  months 
after  notice  of  the  claim,  or  in  case  of  dispute  of  title 
within  six  months  after  title  shall  have  been  established 
by  law,  they  pay  the  compensation  therein  mentioned. 
The  defendcmts  contend  that  their  right  to  undisturbed 
possession  during  six  months  is  a  bar  to  an  action  of 
ejectment,  which  must  be  founded  on  a  supposed  wrong- 
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fill  possession  during  that  time,  and  we  are  of  opinion 

that  the  defendants  are  light.  Jolly 

The  statute  provides  for  the  taking  of  lands  under  wimbledon 
every  modification  of  interest,  and  for  the  making  of  do^inq 
compensation  in  respect  of  any  lawful  claim ;  and  it  has 
been  uniformly  held  that,  wherever  compensation  is 
provided  under  the  statute  in  respect  of  any  claim,  there 
the  common  law  remedies  in  respect  of  that  claim  are 
suspended  or  taken  away.  By  the  sections  preceding 
the  124th,  provisions  are  made  in  respect  of  interests 
known  when  the  lands  are  taken :  the  taking  is  made 
lawM  to  the  Company,  the  compensation  is  secured  to 
the  owner,  and  the  ordinary  remedies  at  law  for  the 
taking  alleged  to  be  wrongful  are  taken  away.  Then 
follows  sect.  124j  with  respect  to  interests  in  lancls  which 
have  been  abeady  taken j  and  which  intercats,  by  mistake^ 
have  been  omitted  to  be  purchased.  The  intention  of  the 
sectioiij  by  analogy  with  what  has  preceded^  would  be 
to  give  the  same  protection  against  actions  in  respect  of 
these  interests  as  had  been  before  given  in  respect  of 
other  interests  in  land.  The  words  are,  the  Company 
"  shall  remain  in  undisturbed  possession  *'  if  they  duly 
compensate^  These  words  express  that  the  possession 
not  only  is  then  lawful,  but  has  been,  and  shall  continue 
eOj  if  the  condition  is  performed.  It  is  very  reasonable 
that  a  Company  giving  all  parliamentary  publicity  with 
plana  and  books  of  reference^  should  have  security  &om 
litigation  for  their  works  under  their  statute :  it  is 
expressly  given  in  respect  of  all  possible  known  interests, 
and  it  seems  unreasonable  to  suppose  that  an  unknown 
interest  should  alone  be  intended  to  have  the  privilege 
of  bringing  an  action  against  the  Company,  together 
with  a  right  to  compensation   under  the  statute.     If, 
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during  parliamentary  enquiry  and  the  Company's  treaty 
Jolly  ^^^^  t^e  mortgagor  and  the  laying  down  of  the  railway 
Wm B^BDOH  ^^  ^^®  lands,  the  mortgagee  kept  his  mortgage  unknown, 
DoMiHo  *^®  Company  ought  to  have  time  to  inquire  after  notice 
of  the  claim ;  that  is,  after  production  of  the  abstract  of 
title.  The  claim  may  be  unfounded  or  fraudulent,  or  it 
may  involve  claims  of  other  parties.  The  necessity  for  time 
and  caution  is  shewn  by  Doe  d.  Hyde  v.  The  Mayor  of  Man- 
chester {a),  for  there  the  Company  had  paid  for  the  land 
in  question  to  one  proprietor,  and  had  to  pay  for  it  again 
to  Mr.  Hyde,  with  all  mesne  profits  and  costs,  as  between 
attorney  and  client,  because  the  arbitrator  had  made 
a  mistake  in  the  boundary  between  two  properties. 
Here  the  questions  of  the  validity  of  the  deed,  of  its 
operation  on  five  sixths  of  the  land,  of  deducting  what  is 
due  to  the  mortgagee  from  the  compensation  to  be  paid 
to  the  mortgagor,  and  of  deducting  for  the  right  of  the 
lessee  if  any  shoxdd  exist,  must  be  considered  before  the 
compensation  can  be  settled.  If  the  possession  of  the 
Company  is  lawful  for  six  months  after  the  title  is  pro- 
duced, or  the  dispute  determined,  all  rights  and  liabilities 
would  be  secured  in  good  order,  and  this  defence  would 
prevail  On  the  other  hand,  if  ejectment  lies  for  eveiy 
claimant  of  an  unknown  interest  before  he  shews  the 
ground  of  his  claim  and  allows  time  for  considering  it, 
confusion  and  disorder  will  be  introduced :  for  the  Com- 
pany will  have  to  decide  whether  they  will  suffer  judg- 
ment by  de&tilt  and  hazard  the  stay  of  execution  upon  a 
conflict  of  affidavits,  or  defend  the  cause  with  all  the  risks 
and  imputations  brought  upon  the  present  defendants 
for  so  doing ;  and  also  if  within  six  months  compensation 
is  made,  any  judgment  that  should  have  been  obtained 

(a)  5DeG.^8m,  249. 
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would  thereby  become  futfle ;  and  then  no  provision  is        1861. 


made  in  respect  of  costs  either  to  the  claimant  as  between        jollt 
party  and  party  or  as  between  attorney  and  client,  or  to    wimbledom 
the  Company,  in  respect  of  useless  litigation  which  the      Do^ma 
claimant  chose  to  force  them  to;  and  all  this  for  no      q^^^^ 
other  purpose  than  securing  some  promptness  in  mak- 
ing compensation — about  which  litigation  has  probably 
increased  if  not  created  the  delay. 

In  the  case  of  2Tie  Marquis  of  Salisbury  v.  The  Great 
Northern  Railway  Company  (a),  the  title  was  shewn  and 
disputed,  and  ejectment  was  brought  to  try  the  title,  and 
it  was  doubted  whether  ejectment  would  lie  for  lands  of 
which  the  possession  was  to  be  undisturbed ;  but  it  was 
held  to  be  by  implication  given  in  the  case  where  the 
title  should  be  disputed,  solely  for  the  purpose  of  trying 
the  title,  execution  being  stayed  as  soon  as  that  purpose 
should  be  effected.  If  the  title  is  disputed,  the  Bection 
may  be  held  to  give  by  implication  a  right  to  resort  to 
law,  and  by  limiting  the  right  to  the  case  of  disputed 
title  all  would  lj€  in  order ;  but  if  it  is  given  where  there 
is  no  dispute  of  title  the  confusion  above  described  would 
follow. 

This  judgment  does  not  conflict  with  any  opinion  of 
the  Court  below,  who  considered  that  the  point  here  was 
within  Lord  Saihbury^s  Case  ;  butj  as  above  mentioned, 
that  case  appears  to  us  to  liare  no  applicatiou  to  the 
present,  because  the  title  there  waa  disputed, — here  it  is 
not 

For  these  reasons  we  think  the  defendants  are  entitled 
to  succeed  and  that  the  judgment  of  the  Court  below 
should  be  reversed. 

Judgment  reversed, 
(o)  &  a  B.  K  8.  174. 
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MEMORANDA. 

On  the  last  day  of  Michaelmas  Term,  Mr.  Justice  HUl 
resigned  his  office  as  Judge  of  this  Ck>urt,  in  conse- 
quence of  ill  health. 

Tn  the  Vacation,  John  Mellor,  Esq.,  one  of  her 
Majesty's  Counsel,  was  appointed  a  Judge  of  this 
Court ;  having  been  previously  advanced  to  the  degree 
of  the  coif,  when  he  gave  rings,  with  the  motto  "  Lex 
ratione  probata.'' 


END    OP   MICHAELMAS   VACATION. 
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The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 


COCKBURK  Q  J, 
WiGHTMAN  J. 


Cbompton  J. 
Mellor  J. 


Ex  parte  Herbert,  an  articled  clerk. 

The  applicant  hod  been  articled  aa  clerk  to  bla  f&ther  and  seired  the 
flTe  years  fE<|Bired  bj  law  without  the  ftpplicant'a  know! wige,  ab  he  ftUegdl, 
that  the  articles  were  not  stamped.  The  aftidavii  of  the  father  stated 
that,  hanng  beforo  the  articka  been  subject  to  mueh  pecuniary  loss  and 
prpsfdng  expcDSFs,  and  aduDinytion  of  professional  income  on  account  c^f 
the  ehangeg  m  the  law  and  personal  and  fomilj  aMiction,  he  was  at  the 
time  of  the  ardclefi  without  the  meaus  ti>  paj  the  stamp  dutj  thereon  ; 
and  that  be  bad  not  articled  th«  applicant  speculatively,  but  with  the 
intention  of  ultimate  I  j  stamping  and  enroliing  the  articles.  The  Lotdst 
of  the  TreoBuiy  haTinfij,  under  stat,  H^  &  iJU  ^  trt,  v.  8L  g.  3.,  directed  the 
CommijaaioneiB  of  Inland  R«renue  to  stamp  the  ortieleB  upon  payment  of 
tbe  duty  and  penalty,  and  the  articles  having  l^^cn  stumped  af^ooidingiy : 
Held,  by  Cockfrum  C,  J*,  Wi^htuMn  and  Mellitr  J  J.,  Vrvinpton  J,  dis- 
sentient e,  that  they  might  be  enrolled,  and  the  eorvice  nnder  them  be 
computed  &om  the  date  of  their  execution. 

^PHTS  was  a  motion  that  the  applicant  might  have 
leave  to  enrol  his  articles  of  clerkship^  and  that  the 
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1862.  service  thereunder  should  count  from  the  16th  August, 
Ex  parte  1856,  being  the  day  of  their  execution.  The  affidavit 
Hekbeht.  Qf  ^Yie  applicant  stated  that,  at  the  age  of  eighteen  years, 
he  was,  by  articles  of  clerkship,  dated  the  16th  August, 
1856,  articled  to  his  father,  an  attorney  at  law,  for  five 
years,  which  expired  on  the  16th  August,  1861 ;  that 
he  had  served  his  father  as  his  articled  derk  during 
the  said  term ;  that  at  the  time  of  entering  into  the 
articles  he  did  not  know  that  it  was  necessary  that  they 
should  be  stamped  before  execution,  or  that  it  was 
necessary  that  they  should  be  enrolled ;  that  when  the 
articles  were  executed  they  were  kept  by  his  father  in 
his  own  possession,  and  he  never  afterwards  saw  them 
until  last  October,  when  his  father  gave  them  to  him, 
and  he  found  that  they  had  not  been  stamped,  nor 
enrolled;  that  he  presented  a  memorial  to  the  Lords 
Commissioners  of  Her  Majesty's  Treasury  praying  that 
the  Commissioners  of  Inland  Bevenue  might  be  per- 
mitted to  stamp  the  articles;  and  that  their  lordships 
had  been  pleased  to  authorize  the  Commissioners  to  affix 
the  necessary  stamp  on  payment  of  a  penalty  of  50/.,  in 
addition  to  the  duty  of  80/.  The  affidavit  of  the  father 
of  the  applicant  stated  in  substance  that,  having  before 
the  applicant  was  articled  to  him  been  subject  to  much 
pecuniary  loss  and  various  pressing  expences^  and  a 
diminution  of  professional  income  on  account  of  the 
changes  in  the  law  and  personal  and  family  afiUction, 
he  was  at  the  time  of  the  articles  wholly  without  the 
means  to  pay  the  stamp  duty  thereon;  that  the  articles 
were  not  duly  stamped  before  their  execution,  nor 
enrolled  within  six  months  from  their  date  and  execution 
for  these  reasons,  and  because  he  thought  that,  under 
Stat.  19  &  20  Vict  c.  81.,  they  could  be  afterwards 
stamped  on  payment  of  the  penalty  mentioned  in  that 


statute;  that  he  had  no  preconceived  plan  to  article  the        1862. 
applicant  speculatively,  but  had  articled  him  solely  with       e,  parte 
the  intention  of  ultimately  stamping  and  enrolling  the     H«»bebt. 
articles,  and  had  been  prevented  from  so  doing  for  the 
reasons  before  mentioned,  and  for  no  other;  and  that  he 
joined  the  applicant  in  borrowing  the  sum  of  130/.  to 
stamp  the  articles  and  pay  the  penalty,  which  he  did  on 
the  21st  December  instant. 

Cook  Evans,  in  support  of  the  application. — Ex  parte 
Bishop  (a)  is  an  authority  for  granting  this  application. 
In  that  case  Erie  C.  J.  said,  "  K  the  non-payment  of  the 
duty  was  the  result  of  some  imforeseen  emergency,  some- 
thing over  which  the  party  had  no  control,  1  should  be 
disposed  to  assist  him ;  but  if  the  omission  was  intentional, 
and  part  of  a  scheme  to  make  use  of  the  service  under 
the  articles  in  the  event  of  its  proving  a  promising 
speculation,  I  ghanld  decline  to  grant  the  application." 
But  the  application  in  that  case  was  granted,  though 
there  was  no  "unforeseen  emergency;"  and  the  facts 
were  the  same  as  in  this  case*  l^Cronipton  J,  Erk  C.  J», 
when  in  this  Court,  always  expressed  a  atroug  opinion 
against  relaxing  the  rule  as  to  payment  of  the  stamp 
duty  at  the  time  of  the  execution  of  the  articles;  he 
kid  it  down  that  applications  for  that  purpose  ought  not 
to  be  granted  tmleas  there  was  some  mistalte  or  inad- 
vertence in  the  non-payment  of  the  stamp  duty  (i). 
Wightman  J.  Stat- 10  &  20  Vict  c.  81,  j.  3,  provides  a 
ftode  of  penalties  to  be  paid  according  to  the  time  within 

(a)  9  a  J?,  k  a  150. 

(6)  Se«  Bx  pttrU  Willuim^,  «>tam  ErU  J.  in  Bflil  Court,  3  JWr,  ^.  S* 
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1862.       which  the  articles  are  brought  to  be  stamped :  in  that 
Ex  parte      provision  the  Legislature  seems  to  contemplate  that  there 
Hmbkbt.     jjjgy  Y^  ^  holding  over  of  the  payment  of  the  duty.] 

CocKBURN  C.  J.  I  think  that  this  application  should 
be  acceded  to.  Stat  19  &  20  Vict.  e.  81.  s.  a  has 
altered  the  law  relating  to  the  stamping  of  articles  of 
clerkship  to  attorneys.  Before  the  passing  of  that  statute, 
if  the  stamp  on  articles  of  clerkship  had  not  been  affixed 
within  six  months  from  their  date,  the  Commissioners 
of  Stamps  were  prohibited  from  afterwards  stamping 
them,  even  on  the  payment  of  a  penalty  (a).  That  law 
is  no  longer  in  force ;  for  by  sect  3  of  stat  19  &  20 
Vict.  c.  81.  the  Commissioners  of  Inland  Bevenue,  in 
any  case  where  they  shall  be  directed  so  to  do  by  the 
Lords  of  the  Treasury,  may  stamp  the  articles  upon 
payment  of  the  duty  and  of  a  penalty,  according  to  a 
graduated  scale.  In  this  case  the  applicant  has  served 
the  required  five  years,  and  the  only  defect  in  the 
articles  is  the  non-payment  of  the  stamp  duty  at  the 
time  of  the  execution  of  the  articles.  The  Court  has 
always  considered  it  a  duty  to  protect  the  revenue; 
but  under  stat  19  &  20  Vict.  c.  81.  the  Lords  of  the 
Treasury,  who  are  the  guardians  of  the  revenue,  and 
we  must  assume  that  they  are  the  best  judges  of  the 
circumstances,  have  thought  fit  to  allow  these  articles 
to  be  stamped.  That  statute  makes  all  the  dififerenoe 
between  this  and  many  previous  cases. 

Besides  this  case  is  on  all  fours  with  Ex  parte  BiMhop  (i), 
and,  I  think,  within  the  principle  which  governed  the 
decision  in  that  case. 

(a)  See  stat  1  Q.^e.  44.  «.  4.  (6)  9  C.  B.  N.  8.  160. 
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WioHTicAN  J.  I  am  of  tlie  same  opinion.  The  only  1862. 
objection  to  such  an  application  as  this  before  stat.  ex  parte 
19  &  20  Vict.  c.  81.  was  that,  the  articles  not  being  pro- 
perly stamped^  the  Court,  for  the  protection  of  the  revenue, 
refused  to  interfere.  That  difficulty  is  obviated  by  ike 
power  which,  under  stat.  19  &  20  Fid.  c.  81.  s.  8.,  the 
Lords  of  the  Treasury  have  of  ordering  the  Commissioners 
of  Inland  Revenue  to  stamp  articles  on  payment  of  a 
penalty  according  to  a  graduated  scale,  amounting,  when 
four  years  have  elapsed  since  the  date  of  the  articles, 
to  the  sum  of  50/.  If  the  Lords  of  the  Treasury,  who 
are  the  judges  in  the  matter,  are  of  opinion  that  loss  to 
the  revenue  would  be  obviated  by  imposing  a  penalty  of 
5021,  no  harm  is  done  to  the  revenue,  and  this  Court 
will  not  interfere  with  the  discretion  of  the  Lords  of  the 
Treasury  in  the  matter  of  revenue. 

Independently  of  any  consideration  arising  on  the 
statute.  Ex  parte  Bishop  {a)  is  a  direct  authority  in 
favour  of  the  application ;  and  I  rather  prefer  to  decide 
the  case  upon  that  authority. 

Ckompton  J.  I  should  be  sorry  to  decide  in  favour 
of  giving  this  indulgence  under  sect.  3  of  stat  19  &  20 
VieL  c.  81.,  without  furtLer  considering  that  enactment, 
together  with  sects.  8  and  9  of  stat.  6  &  7  Vict  r.  73,,  the 
statute  regulating  the  admission  of  attorney s^  which  is  a 
matter  witliin  the  jurisdiction  of  this  Courts  and  sect.  3 
of  stat.  7  &  8  Vivt  c.  86.  It  doi^  not  appear  to  me 
that  the  graduated  scale  of  penalties  removes  the  objec- 
tion to  the  non-payment  of  the  duty  at  the  time  of  the 
e^iecution  of  the  articles.  Because,  if  the  articled  clerk 
were  to  die  or  give  up  his  intention  of  following  the 

<«)  D  C  B.  X  &  1;jOp 
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1862.  profession  of  an  attorney^  the  revenue  would  lose  the 
Ex  part«  amount  of  the  stamp  duty.  I  should  wish  to  see  whether 
Hbrbbet.  ^]jg  jurisdiction  over  this  matter  is  in  this  Court  or  in 
the  Lords  of  the  Treasury;  and  I  fear  that  we  are 
opening  a  side  door  for  parties  to  enter  into  articles 
upon  the  speculation  that  this  indulgence  wiU  be  granted. 
But  I  am  not  sorry  for  the  decision  to  which  the  majority 
of  the  Court  have  come^  especially  after  the  decision  in  Ex 
parte  Bishop  [a),  in  which  the  application  was  granted  not- 
withstanding there  was  no  unforeseen  emergency^  though 
I  think  that  the  ratio  decidendi  does  not  apply  to  this 
case  :  Erk  C.  J.  points  to  the  distinction  between  cases 
in  which  a  sudden  emergency  has  prevented  the  money 
from  being  forthcoming  for  payment  of  the  stamp  duty 
and  cases  in  which  there  has  been  a  continued  non-pay- 
ment from  other  causes.  This  case  looks  more  like  the 
latter  class.  The  applicant  indeed  says  that  he  did 
not  know  that  the  articles  were  not  stamped ;  but  the 
father  and  son  are  so  intimately  connected^  that  I  do 
not  think  that  is  a  sufficient  excuse.  There  ought  to  be 
an  intention  in  the  mind  of  one  of  the  parties  to  the 
articles  to  pay  the  stamp  duty. 

Mellor  J.   concurred   with   Cockbubn   C.  J.   and 

WiGHTMAN  J. 

Application  granted. 

{a)  9  a  B.  N,  S.  150. 
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Lamb  against  Attenborough.  Thursday 

"  January  lotlL 

1.  The  Factors'  Acts,  6  G.  4.  o.  94.  and  5  &  6  Fict,  c,  39.,  do  not  apply  Factor$'  Acts, 
to  the  ca^e  of  master  and  servant,  and  therefore  6  &.  4.  r.  94 

2.  Where  a  wine  merchant  gave  authority  to  his  derk  to  sign  delivery  andbj-^  Vict, 
orders  in  his  master's  name,  and  receive  dod^  warrants  in  his  own,  which  c,  39. 

he  likewise  authorized  him  to  pledge  for  the  purposes  of  the  master's  Merchants 

business,  the  clerk  having  fraudulently  depositea  some  of  these  dock  clerk, 

warrants  with  a  pawnbroker  as  a  security  for  money  honk  fide  lent  to  2)ocJli  war- 

him :  held,  that  the  clerk  was  not  an  agent  within  the  Factors*  Acts,  ranU, 
6  G.  4.  c.  94.  and  5  &  6  Vict.  c.  39.,  and  consequently,  that  the  merchant 
was  entitled  to  recover  the  dock  warrants  from  the  pawnbroker. 

T^HE  first  count  was  for  the  conversion  of  five  dock 
warrants^  three  being  of  the  St  Katkerine%  and 
two  of  the  Victoria  Docks. 

The  second  count  was  in  detinue  for  the  same. 

To  both  counts  the  defendant  pleaded  the  general 
issue^  and  a  traverse  of  the  plaintiff^s  property  in  the 
dock  warrants :  and  to  the  second  count  he  also  pleaded 
that^  before  the  alleged  detention^  and  after  the  passing 
of  stat.  5  &  6  Vict  c,  39.^  one  Alexander  Bryant  was 
an  agent  within  the  meaning  of  that  statute^  and  was 
entrusted  with  the  possession  of  the  dock  warrants^  the 
same  then  being  documents  of  title  to  goods  within  the 
meaning  of  that  statute;  and^  being  so  entrusted  as 
such  agent  as  aforesaid^  then  bon&  fide  deposited  the 
same  in  three  several  lots  with  the  defendant,  to  be  hj 
him  kept  as  pledges  and  securities  for  the  repayment  to 
the  defendant  by  Alexander  Bryant,  of  three  several 
sums  of  60/.^  100/.^  and  441,  then  bona  fide  lent  and 
advanced  by  the  defendant  to  Alexander  Bryant,  upon 
the  security  of  the  dock  warrants,  and  also  for  interest 
payable  by  Alexander  Bryant  to  the  defendant  upon  the 
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1862.        three  sereral  sums  thenceforth  until  the  same  respectivdy 

L^3        should  be  repaid  to  the  defendant ;  and  the  defendant 

Anrar-       received  and  had  the  dock  warrants  for  the  purpose  and 

BOROUGH.      QH  the  terms  aforesaid,  and  neither  the  plaintiff  nor 

Alexander  Bryant  repaid  the  three  several  sums  of  money 

&C.,  or  the  interest  thereon  kc.j  to  the  defendant  &c., 

wherefore  the  defendant  detained  the  dock  warrants, 

which  was  the  detention  alleged  against  him. 

Issue  on  all  the  pleas. 

First  replication  to  the  fourth  plea.  That  Alexander 
Bryant  was  not  entrusted,  within  the  meaning  of  the 
statute,  with  the  possession  of  the  dock  warrants. 

Second  replication  to  the  fourth  plea.  That  when 
Alexander  Bryant^  being  such  agent  and  so  entrusted  as 
in  the  plea  mentioned,  acted  as  in  that  plea  mentioned, 
and  deposited  the  dock  warrants  with  the  defendant  as 
in  that  plea  mentioned,  he,  Alexander  Bryant,  within 
the  meaning  of  the  statute,  deviated  from  the  express 
orders  and  authority  received  by  him  fix>m  the  owner 
within  the  meaning  of  the  statute  and  of  the  proviso 
therein  in  that  behalf  of  the  dock  warrants. 

Issue  on  both  replications. 

On  the  trial,  before  Mellor  J.,  at  the  London  Sittings 
after  Michaelmas  Term,  1861,  it  appeared  that  the  plain- 
tiff  was  a  wine  merchant,  who  had  wine  lying  at  the  St. 
Katherine^s  and  Victoria  Docks.  He  engaged  as  his  clerk 
Alexander  Bryant,  mentioned  in  the  plea.,  to  whom  he 
gave  authority  to  sign  delivery  orders  in  his  master's 
name,  and  receive  dock  warrants  in  his  own,  which 
warrants  he  likewise  authorized  him  to  pledge,  for  the 
purposes  of  his  master's  business.  A.  B.  acted  on  this 
authority,  and  signed  many  delivery  orders,  usually  in 
his  master's  name,  though  in  some  instances  in  his  own. 


A.  JB.,  having  fraudulently  deposited  five  of  these  dock 
warrants  with  the  defendant,  who  was  a  pawnbroker^ 
as  a  security  for  money  bona  fide  lent  to  him,  the 
plaintiff  brought  the  present  action  to  recover  them. 
The  defence  being  that  A.  B.  was  an  "  agent  entrusted 
with  the  possession  of  goods''  within  the  Factors'  Act, 
5  &  6  Vict,  c,  39.J  and  consequently  that  the  transactions 
between  him  and  the  defendant  were  protected  by  that 
statute,  the  Judge,  reserving  leave  to  the  defendant  to 
move  to  enter  a  nonsuit  on  that  point,  left  to  the  jury 
to  say :  Had  A,  B.  authority  to  obtain  dock  warrants 
except  for  his  master's  business  ?  telling  them  if  he  had 
not  he  was  not  an  agent  within  the  statute;  neither 
was  he  such  agent  if  he  had  deviated  from  the  instruc- 
tions given  him  in  this  respect.  The  jury  found  that 
A.  B.  had  pledged  the  warrants  fraudulently,  as  he  had 
DO  authority  to  use  them  except  for  the  business  of  his 
master ;  and  a  verdict  was  returned  for  the  plaintiff  for 
the  amount  claimed,  subject  to  be  reduced  to  nominal 
damages  ou  the  warrants  being  given  up. 


1862. 


Lamb 

V. 

Attbh- 

BOEOUOH. 


Dai^  moved  for  a  rule  tiisi  to  enter  a  nonsuit,  or  for  a 
new  trial  ou  the  ground  of  misdirect  ion. — If  this  case 
had  arisen  under  the  Factors'  Act,  6  G.4*  c,  94,,  Bryant 
would  clearly  not  have  been  an  agent  within  the  meaning 
of  that  Act ;  Phillips  v.  fluth  (a).  But  it  depends  on 
the  subsequent  Faetors'  Actj  5  &  6  FkL  c.  39,,  the  1st 
section  of  which  enactji  i  "  After  the  passing  of  this  Act 
any  agent  who  shall  thereafter  lie  entrusted  with  the 
possession  of  goocis,  or  of  the  documents  of  title  to 
goods  J  shall  be  deemed  and  taken  to  be  owner  of  such 
goods  and  documents,  so  far  as  to  give  validity  to  any 
{ft)  6  M.A-  n\  :ri2, 

TOL.    I.  3    Jt  B.    S^    S. 


i 


BOROUGH. 
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1862.       contract  or  agreement  by  way  of  pledge,  lien,  or  security  • 
Lamb       *<^«a  fide  made  by  any  person  with  such  agent  so  en- 
Atten-      trusted  as  aforesaid,  as  well  as  for  any  original  loan, 
advance,  or  payment  made  upon  the  security  of  such 
goods  or  documents,  as  also  for  any  further  or  continu- 
ing advance  in  respect  thereof,  and  such  contract  or 
agreement  shall  be  binding  upon  and  good  against  the 
owner  of  such  goods,  and  all  other  persons  interested 
therein,  notwithstanding  the  person  claiming  such  pledge 
or  lien  may  have  had  notice  that  the  person  with  whom 
such  contract  or  agreement  is  made  is  only  an  agent." 
The  words  of  this  Act  are  "  any  agenf^  "  entrusted  with 
the  possession  of  goods,'*  and  Bryant  was  clearly  such  an 
agent.    It  is  true  he  was  a  clerk ;  but  he  was  not  in  the 
position  of  a  clerk  who  has  only  a  ministerial  duty  to 
discharge ;  for  he  had  discretionary  power  to  pledge  dock 
warrants  for  the  use  of  his  employer.  This  statute  ought 
to  receive  a  liberal  construction ;  for  it  is  a  well  established 
principle  that  the  person  who  does  an  act  whereby  another 
is  enabled  to  do  mischief  should  bear  the  loss  occasioned 
by  it,  and  here  that  party  is  the  plaintiff  who  entrusted 
5ryan*  to  the  extent  he  did.    [CocAAtim  C.  J.  The  Fac- 
tors' Acts  were  never  meant  to  apply  to  cases  of  this  kind. 
The  first  of  them,   4  G.  4.  c.  83.,  is  entitled  "An 
Act  for  the  better  protection  of  the  property  of  mer- 
chants and  others,  who  may  hereafter  enter  into  con- 
tracts or  agreements  in  relation  to  goods,  wares  or  mer- 
candizes  intrusted  to  factors  or  agents ;''  and  it  begins 
by  reciting,  "  Whereas  it  has  been  found  that  the  law, 
as  it  now  stands,  relating  to  goods  shipped  in  the  names 
of  persons  who  are  not  the  actual  proprietors  thereof, 
and  to  the  deposit  or  pledge  of  goods,   affords  great 
facility  to  fraud,  produces  frequent  litigation,  and  proves, 
in  its  effects,  liighly  injurious  to  the  interests  of  commerce 


XXV.   VICTORIA. 

in  general.'^]  This  is  not  a  case  under  that  Act. 
[Blackburn  J.  In  IFood  v.  Rowcliffd  (a),  fViffram  V.  C. 
held  that  the  Factors'  Acts,  6  G.  4.  c.  94.,  and  5  &  6  Vict, 
c,  39.,  were  never  understood  to  apply  to  other  than 
mercantile  transactions.]  That  was  the  case  of  advances 
made  on  the  security  of  furniture^  used  in  a  furnished 
house,  to  the  apparent  owner  who  was  only  the  agent 

CocKBURN  C.  J.  '  No  rule  ought  to  be  granted :  for 
the  direction  of  the  Judge  was  right,  and  so  was  the 
verdict.  I  entertain  no  doubt  that  this  case  is  not 
within  either  of  the  Factors'  Acts  referred  to.  The 
relation  between  the  parties  here  was  that  of  master  and 
servant,  not  that  of  principal  and  agent.  Bryant  being 
the  clerk,  and  in  that  sense  the  servant,  of  the  plaintiff, 
had  authority  to  sign  delivery  orders  on  his  behalf,  and 
give  them  to  persons  dealing  with  the  plaintiff^  in  the 
course  of  his  business ;  and  acting  on  that  authority,  he,  in 
fraud  of  his  principal,  assigned  some  away.  The  plaintiff 
would  of  course  be  concluded  by  what  his  servant  did  by 
his  authority,  but  he  is  bound  no  farther;  and  conse« 
quently,  when  we  find  that  these  dock  warrants  were 
parted  with  by  his  servant  without  his  authority,  they 
still  remain  his  property,  and  he  is  entitled  to  recover 
them  from  the  party  to  whom  they  were  pledged. 

Crompton  J.  I  entirely  agree  with  my  Lord  Chief 
Justice.  These  statutes  contemplate  the  relation  of 
principal  and  agent.  They  perhaps  extend  a  little  beyond 
the  case  of  factors,  but  still  fall  short  of  including  that 
of  master  and  servant. 


Blackburn  J.  concurred. 


ia)  r>  Hnre,  \><),  lOI. 

3  K  2 


Rule  refused. 
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Friday,  Bartlett  agaiTist  Wells. 

January  17th. 

Ccntract  Declaration  for  goods  bargained  and  sold,  and  goods  bargained,  sold 

Infancy  '  ^^^  delivered.    Plea,  infancy.    Beplication  on  equitable  grounds,  that 

Repluaticn  ^^®  defendant,  at  the  time  of  the  accruing  of  the  causes  of  action,  with 

on  equitable  J™owledge  of  his  true  age,  falsely  and  fraudulently  represented  to  the 

qrounds,  plaintiff  that  he,  the  defendant,  was  of  full  age,  whereby  the  plaintiff 

Common  Law  ^^  induced  to  enter  into  the  contract  and  supply  the  goods.     On 

Procedure  Act  ^^^^^^rer,  held 

1854  17  &  18       ^'  ^^^^  ^^  replication  was  no  answer  to  the  plea  either  at  law,  or  as 

Virt '  /.  1  o*!  *^  equitable  repheation  under  sect.  85  of  The  Common  Law  Procedure 

*.  85.  Act,  1854.  17  &  18  Tic^.  c.  125. 

2.  That  it  was  a  departure  from  the  declaration. 

Tr\ECLAIlATION  for  goods  bargaiYied  and  sold,  and 
goods  bargained,  sold  and  delivered ;  and  for  work 
and  labour;  and  for  money  paid;  and  for  money  due 
on  accounts  stated. 

Pleas.     1.  Never  indebted.     Issue  tbereon. 

2.  That  the  defendant,  at  the  time  of  the  contracting 
of  the  said  debt,  was  an  infant  within  the  age  of  twenty- 
one  years. 

Replication  to  the  second  plea  upon  equitable  grounds : 
that  the  defendant,  before  and  at  the  time  of  the  accruing 
of  the  causes  of  action  in  the  declaration  mentioned,  with 
knowledge  of  his  true  age,  falsely  and  fraudulently  repre- 
sented to  the  plaintiff  that  he  the  defendant  then  was  of 
full  age,  whereby  the  plaintiff;  then  having  no  knowledge 
or  means  of  knowledge  that  the  defendant  then  was  not 
of  full  age,  was  induced  to  make  and  enter  into  the  said 
contracts  in  the  declaration  mentioned,  and  to  supply 
the  said  goods  therein  mentioned  to  the  defendant ;  and 
that,  but  for  such  false  and  fraudulent  representations 
as  aforesaid,  the  plaintiff  would  not  have  entered  into 
the  said  contracts  or  supplied  the  said  goods,  or  any 
part  thereof. 

Pemurrer  and  joinder  therein. 


Gibbons,  for  the  defendant— First,  the  replication,  if  18G2. 
treated  as  a  legal  replication,  is  a  departure  from  the  Bartlett 
declaration.  '^A  departure  takes  place  when,  in  any  wells 
pleading,  the  party  deserts  the  ground  that  he  took  in 
his  last  antecedent  pleading,  and  resorts  to  another/' 
Stephen  on  Pleading^  p  32,  6th  ed.  The  declaration  is 
upon  a  contract.  The  replication  making  the  liability 
of  the  defendant  to  depend  on  a  false  representation, 
converts  the  action  into  an  action  in  tort,  which  cannot 
be  done;  Manby  v.  Scott  (a),  Johnson  v.  Pie{h),  Jennings 
V.  Rundallf  per  Lord  Kenyon  (c),  Green  v.  Grecnhank  (d). 
[^Cockbum  C.  J,  Those  cases  only  decided  that,  if  goods 
are  delivered  to  an  infant  under  a  contract,  the  party 
who  delivered  them  cannot  bring  trover  or  case  against 
him,  and  are  not  applicable  to  a  fraudulent  representation 
made  by  an  infant.]  The  plaintiff  has  elected  to  declare 
(in  a  contract. 

Secondly,  if  the  replication  is  treated  as  an  equitable 
nrpl  J  cation,  it  is  bad,  because  the  answer  which  it  sets 
up  to  the  pka  docs  not  shew  siioh  an  equity  as  can  be 
pleaded  under  sect  85  of  Tlie  Conimou  La^  Procedure 
Act,  185i,  17  &  18  fwL  c,  125,  In  Johnson  v.  Fir{b) 
it  was  held  tliat  an  infant  could  not  })c  made  liable  for 
a  fraudulent  representation  that  he  was  of  full  age, 
whereby  the  plaint ifl"  was  induced  to  contract  with 
him ;  and  the  reasun  given  in  the  report  in  1  Keif, 
OIL  againist  an  action  being  maintainable  on  the 
atlrmation  by  the  dcfen riant  that  he  was  of  full  age  is, 
that  *'  also  by  this  means  all  the  pleas  of  infancy  would 

(fl)  I  Sid.  im.  isn. 

(h)  I  JTe*.  Oa*>.  fll3;  I  i>(\  IBi);  5,  C,  momih  Jnhn^tm  %\  Fi/f,  I  Sid, 
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1862.  be  taken  away,  for  such  affirmations  are  in  every  con- 
Bautlett  tract."  The  correctness  of  that  decision  was  recognised 
Welub  ^y  Parke  B.  in  Price  v.  Hewett  («).  In  The  Liverpool 
Adelphi  Loan  Association  v.  Fairhurst  and  Wife{b)  it 
was  held^  for  a  similar  reason,  that  the  husband  could 
not  be  made  liable  in  an  action  against  him  and  his  wife 
for  a  fraudulent  representation  by  the  wife  that  she  was 
sole  and  unmarried  at  the  time  of  making  the  contract, 
for,  '^  if  this  were  allowed,  it  is  obvious  that  the  wife 
would  lose  the  protection  which  the  law  gives  her 
against  contracts  made  by  her  during  coverture." 

Beasley,  contra. — The  replication  is  good  as  an  equi- 
table  replication.  The  decisions  in  Courts  of  equity  have 
established  it  as  an  equitable  doctrine  that  an  infant  who 
obtains  a  loan  on  a  representation,  which  he  knows  to  be 
false,  that  he  was  of  age,  is  estopped  from  pleading  his 
infancy ;  Ex  parte  The  Unity  Joint  Stock  Mutual  Bank-- 
ing  Association,  In- re  King  (c),  Cory  v.  Gertcken  (rf).  Watts 
V.  Creswell  (e),  Clarke  v.  Cobley  (f),  Bristow  v,  East- 
man (g),  [  Crompton  J.  Bristow  v.  Eastman  was  not  an 
action  on  an  actual  contract.]  Watts  v.  Creswell  {e)  is 
cited  in  Savage  v.  Foster  (A),  p.  38 ;  and  it  is  said,  in 
note  i,  '^  That  an  infant  who  is  privy  to  or  practises  a 
fraud  shall  be  bound  in  the  same  manner  as  if  he  had 
been  adult."  [Crompton  J,  In  Bidlen  and  Leakeys 
Precedents  of  Pleadings,  which  contains  a  very  conve- 
nient and  well  arranged  collection  of  rules  as  to  when 
a  defence  on  equitable  grounds  may  be  pleaded,   it 

(a)  8  Exch,  146.  148.  (b)  9  Exch,  422.  429. 

(c)  SDeG.^-  Jones,  63.  (d)  2  Madd,  40. 

(«)  2  £^.  Cos.  Abr.  515,  516,  pL  3;  9  Vin.  Ahr,  415,  tit  Enfant,  pL  24. 
(/)  2  Cox  Eq,  Cos.  173.  (,g)  1  Esp.  172. 

(A)  9  Mod.  35. 


IS  laid  down,  page  332,  note  (a):  "Equitable  replica-  1862. 
tions  will  not  be  allowed  which  are  inconsisteut  with  the  jb-sktlltt 
legal  right  alleged  in  the  declaration/'  And,  after  citing  weli.8. 
the  instances  in  Hunter  v.  Gibbons  (a)  and  Gulliver  v. 
Gulliver  (b),  they  add :  "  These  replications  are  objection- 
able, both  as  being  departures  from  the  declaration  and 
as  setting  up  matter  for  a  suit  in  equity  instead  of  a 
cause  of  action  at  law/'  This  replication  is  contrary  to 
both  of  the  rules  there  laid  down.]  In  p.  353,  note  {a), 
it  is  said,  "  In  an  action  brought  upon  the  contract,  the 
representation  might  perhaps  in  some  cases  form  a  good 
replication  upon  equitable  grounds  to  a  plea  of  infancy/' 
[Crompton  J,  That  suggestion  is  thrown  out  very  gently.] 
By  sect.  85  of  The  Common  Law  Procedure  Act,  1851-, 
17  &  18  Fict.  c.  125.,  "  the  plaintiff  may  reply,  in  answer 
to  any  plea  of  the  defendant,  facts  which  avoid  such  plea 
upon  equitable  grounds."  It  was  intended  by  this  and 
the  preceding  sections  to  give  parties  the  benefit  of  an 
equitable  answer  or  defence  without  incurring  the  ex- 
pence  or  inconvenience  of  going  into  a  Court  of  equity, 
[Cockbum  C.  J.  But  it  was  not  intended  to  invest  a 
Court  of  common  law  with  power  to  give  relief  in  all 
cases  in  which  a  Court  of  equity  would  give  it.  If  this 
Court  could  not  give  redress  when  all  the  facts  were 
stated  in  the  declaration,  it  was  not  intended  that  redress 
should  be  given  by  an  equitable  replication.]  In  De 
Pothonier  v.  De  Muttos  [c)  Lord  Campbell  said  that 
"  the  object  of  sect.  85  of  The  Common  Law  Procedure 
Act,  1854,  was  to  allow  an  equitable  replication  to  a 
plea  which  sets  out  facts  that  can  be  answered  upon 
equitable  grounds :  such  a  plea,  in  fact,  as  the  Court 

(a)  1  H.  #  iV:  4.')9.  C^)  1  U.  J-  N,  174. 

(c)  E.  D,  cj-  E.  401.  4^i0. 


t 


1862.  woiild^  before  the  statute^  have  set  aside  in  the  exercise 
Babtlett  of  ^^a*  w^  called  its  equitable  jurisdiction."  [Cromp^ 
Weils.  '^^  ^'  Wherever  there  is  want  of  good  faith  in  pleading 
a  plea^  we  have  jurisdiction  to  set  it  aside  independently 
of  the  Common  Law  Procedure  Act,  1854.  The  repli- 
cation in  De  Pothonier  y.  De  Mattos  (a)  did  not  set  up  a 
new  equitable  right,  nor  was  it  a  departure  firom  the 
declaration,  but  it  alleged  that  the  plaintiff,  haying  a 
legal  right  to  sue  for  another  person,  had  given  a 
release;  though  I  remember  thinking  that  the  decision 
in  that  case  went  too  far.  In  this  case  the  replication 
does  not  avoid  the  plea,  but  says,  in  effect,  "  If  I  had 
added  a  certain  fact  in  my  declaration,  a  Court  of  equity 
would  have  relieved  me.^J  In  Varley  v.  Barrait  {h)  it 
was  held  that  an  equitable  replication  might  be  a  good 
legal  as  well  as  equitable  answer  to  a  plea.  iCockbum 
C.  J.  A  Court  of  equity  might  say  to  the  defendant, 
"You  shall  not  set  up  infancy;"  this  Court  cannot 
prevent  him  from  pleading  a  plea  of  infancy :  or  a  Court 
of  equity  might  say  to  the  plaintiff,  "  We  will  give  you 
leave  to  amend  your  bill  by  setting  out  all  the  facts," 
which  this  Court  cannot  do.  Crompton  J.  Is  there 
any  case  in  which  a  Court  of  equity  has  interfered  to 
prevent  the  defendant  from  pleading  his  infancy?]  No. 
Nekan  v.  Stacker  (c)  may  be  cited,  but  there  the  facts 
did  not  raise  the  equitable  doctrine. 

Gibbons  was  not  called  upon  to  reply. 

CocKBURN  C.  J.    I  am  of  opinion  that  the  replication 
affords  no  answer  to  the  plea  either  at  law  or  in  equity. 

(a)  E.  B.  #  E.  461.  {b)  1  C.B.  N,  &  225. 

(r)  4  2)€G.f  Jme9,  458. 


As  to  the  first,  the  test  is  whether,  upon  the  whole  of        1802. 
the  facts,  taking  the  declaration,  plea  and  replication      baetlett 
together,  the  plaintiflf  makes  out  a  cause  of  action  against       YTitLrji 
the  defendant.     The  state  of  facts,  so  taken,  is  that  the 
defendant,  being  a  minor,  represented  himself  to  the 
plaintiff  as  a  person  of  full  age,  and  hj  that  representa- 
tion induced  the  plaintiff  to  enter  into  a  contract  with 
him,  which  he  has  failed  to  perform.    If  these  facts  were 
stated  in  extenso  in.  the  declaration,  could  the  action  be 
maintained?     Clearly  not.     Therefore  the  replication 
affords  no  legal  answer  to  the  plea. 

Again,  the  facts  stated  in  the  replication  would  not 
be  an  answer  if  infancy  were  pleaded  to  a  bill  in  equity 
for  a  specific  performance  of  the  contract.  It  may  be 
that  a  Court  of  equity  would  afford  relief  against  a  fraud 
of  this  nature  on  the  part  of  an  infant ;  but  that  would 
be  only  on  the  ground  of  firaud,  not  on  the  ground  of 
contract.  In  the  cases  cited  the  suit  was  against  the  infant, 
ill  respect  of  a  frauds  aiirl  rcdir^'^  was  given  against  him 
becauae  he  had  been  guilty  of  fraud.  Therefore  those 
cases  do  not  shew  that  fraud  is  aa  answer  to  a  plea  of 
infancy,  which,  both  at  law  and  in  equity^  avoids  a  con- 
tract except  for  necessaries ;  though  a  Court  of  equity 
would  compel  the  infant  to  raake  institution  or  do  equity. 

Moreover,  the  replication  ia  a  departure*  The  decla- 
ration is  on  a  contract  for  money  payable  for  goods 
supplied  to  the  defendant ;  the  plea  answers  that :  the 
plaintiff  seeks  to  put  tlie  plea  aside  by  replying  a  tort. 
That  is  a  departure,  the  nature  of  tlie  cause  of  action 
being  changed, 

Crompton  J.  It  is  clear  that  if  this  had  professed  to 
be  a  replication  based  upon  legal,  and  not  ujion  equitable 


1862.  grounds^  it  would  not  prevent  the  defence  pleaded  by  the 
Bartlett  V^^^  ^°*  being  applicable  to  the  action.  It  is  clear  on 
Wklls  *^®  authorities,  both  as  to  coverture  and  infancy^  which 
stand  on  the  same  footing,  that,  whenever  a  tort  is  con- 
nected with  a  contract  made  with  a  married  woman  or 
an  infant,  it  does  not  prevent  them  from  pleading  their 
incapacity  to  contract.  The  case  of  Wright  v.  Leonard  (a) 
is  a  strong  authority  on  this  point.  My  brothers  fVil- 
Uams  and  fVilles,  who  differed  from  the  rest  of  the  Court 
in  holding  that  there  was  a  cause  of  action  against  the 
husband  and  wife,  admitted  that  a  married  woman  is 
exempted  from  liability  for  fraud  where  it  is  directly  con  • 
nected  with  a  contract  made  with  her,  and  is  the  means 
of  effecting  it,  and  part  of  the  same  transaction,  which 
is  the  principle  of  the  decision  in  The  Liverpool  Adelphi 
Jjoan  Association  v.  Fairhurst  and  Wife  {b) ;  tliough  they 
disputed  the  application  of  the  principle  to  that  case  on 
the  ground  that  there  had  been  no  contract  with  the 
wife.  That  therefore  is  a  strong  authority  that  the 
replication  would  be  a  departure  if  set  up  as  avoiding 
the  plea. 

Then  is  it  matter  which  may  be  set  up,  in  a  replication 
upon  equitable  grounds,  under  sect.  85  of  The  Common 
Law  Procedure  Act,  1854  ?  I  think  not  I  adhere  to 
the  rule  stated  by  Mr.  Bullen  and  Mr.  Leake  in  the 
passage  which  I  have  read  (e) ;  and  I  think  that  this 
rephcation  would  be  a  departure  in  equity  as  well  as  law, 
because  the  matter  it  sets  up  is  an  equitable  right  com- 
pounded of  tort  and  contract.  This  is  not  matter  on 
which  the  plaintiff  might  have  gone  into  a  Court  of  equity. 
There  have  been  cases  in  which  a  Court  of  equity  has 

(fl)  11  a  i?.  N,  8,  258.  {h)  9  Exch,  422. 

(c)  See  p.  839. 


acted  in  the  exercise  of  its  peculiar  jurisdiction  as  to        1862. 
fraud,  which  is  different  from  that  in  our  Courts ;  but  we      baetlett 
are  not  to  act  as  a  Court  of  equity  in  enforcing  mere       wells. 
equitable  rights.  The  nearest  case  to  this  is  Vorley  v.  Bar- 
ratt(a),  where  the  plaintiff  sued  for  contribution  as  surety; 
the  replication  did  not  substitute  a  new  right  and  alter 
the  original  liability,  but  set  up  a  subsequent  discharge. 
The  answer  to  the  plea  there  was  that  there  was  a  mis- 
take or  collusion,  which  is  different  from  setting  up  an 
answer  which  goes  to  a  different  course  of  action.     I 
think  that  the  rule  is  that  an  equitable  replication  can- 
not be  pleaded  to  a  legal  plea  if  it  merely  shews  that  the 
plaintiff  has  some  right  in  equity,  which  is  ground  for 
applying  to  a  Court  of  equity. 

Also  the  replication  is  bad  as  a  departure,  which  is 
an  objection  open  on  general  demurrer  (though  there 
has  been  some  doubt  as  to  that),  because  it  sets  up  a 
tort,  the  original  cause  of  action  being  a  contract 

Mellor  J.  I  am  of  the  same  opinion.  An  equi- 
table ground  is  relied  upon  in  the  replication,  and  one 
which  is  matter  for  a  suit  in  a  Court  of  equity :  that  is 
not  within  sect.  85  of  The  Common  Law  Procedure 
Act,  1854. 

I  am  also  of  opinion  that  the  replication  is  a  depar- 
ture :  and  therefore,  on  both  grounds,  the  demurrer  ought 
to  be  allowed. 

Judgment  for  the  defendant. 

(a)  1  a  B.  N.  S.  225. 
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Monday,  Ex   parte   WOOLDBIDGE. 

January  20th. 

Friendly  'B,vle  16  of  a  firiendly  Bociet]r  proTided,  that  a  dispute  of  any  land 

Society,  whatsoerer  arising  under  the  rules  should  be  refeired  to  a  committee. 

18  #- 19  Viet,  ^7  ^^®  ^  ^^J  member  in  the  receipt  of  the  gifts  of  the  Society  being 
c.  63. 98, 41, 42.  ^o^<^  imposing  on  the  Society  was  to  be  expelled.  A  member  of  the 
Jurisdiction  '  ^^oci^ty  ^  ^^  receipt  of  pay  was  charged  with  reoeiTing  full  pay  when 
of  County  ^®  ^*^^  ^^J  entitlea  to  half  pay,  and,  the  matter  being  referiea  to  a 

Court.  committee  under  rule  16,  he  was  expeUed,  but  without  being  heard  before 

the  committee.     Upon  application  for  a  mandamus  to  reinstate  him  as  a 

member  of  the  Society, 

1.  Held  by  Cronmton,  Blackburn  and  Mellor  JJ.,  CoeJtbum  C.  J. 
dubitante,  tfaiat  the  County  Court  had  jurisdiction,  under  stat.  18  &  19 
Vict,  c,  63.  ss,  41,  42,  to  order  him  to  be  reinstated,  if  he  had  been 
improperly  expelled. 

2.  Quare,  whether  this  was  adinpute  within  rule  16 ;  but,  if  it  was, 
held  that  the  County  Court  might  order  the  Society  to  hear  the  applicants 

nPHIS  was  an  application  for  a  rule  calling  upon  the 
Ltyal  Nelson  Lodge  of  the  Midland  Counties  Order 
of  Odd  Fellows^  held  at  Woodside,  in  the  county  of  ^Vor^ 
ceiter,  heing  a  duly  registered  Friendly  Society,  to  shew 
cause  why  a  mandamus  should  not  issue  commanding 
the  Society  to  reinstate  George  Wooldridge  as  a  member 
of  the  Society,  upon  service  of  the  rule  on  the  secretaiy 
of  the  Society.  The  applicant  became  a  member  of  the 
Lodge  on  the  15th  November,  1841.  In  August,  1860, 
he  became  blind,  and  under  the  rules  of  the  club  he 
was  entitled  to  7s,  a  week  for  six  months  and  3«.  6</.  a 
week  afterwards.  He  applied  for  and  received  his  sick 
pay  at  the  rate  of  7s.  a  week  until  the  22d  April,  1861. 
It  was  then  discovered  that  he  had  unintentionally  re- 
ceived full  pay  for  seven  weeks  longer  than,  according 
to  the  rules,  he  ought  to  have  received  it,  and  he  repaid 
the  excess  to  the  treasurer  on  the  6th  May.  Payments 
at  the  reduced  rate  of  3^.  6d.  a  week  were  made  to  the 
applicant  from  that  time  until  the  13th  Attgust,  when 
his  daughter,  upon  going  as  usual  for  the  sick  pay,  was 
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told  by  the  secretary  that  orders  had  been  given  to  pay  i862. 
no  more,  because  she  had  received  firom  the  treasurer  jj^^^^ 
a  full  week's  pay  on  the  6th  May,  when  the  money  Wooldkidqe. 
received  in  excess  was  repaid ;  and  that^  for  that  reason^ 
the  applicant  had  been  expelled  from  the  Lodge. 
The  applicant  was  required  to  attend  with  his  daugh- 
ter, on  the  Lodge  night,  on  the  26th  August  They 
did  so,  and  were  not  allowed  to  go  into  the  Lodge 
meeting-room ;  but  some  of  the  members  came  out  and 
repeated  that  he  had  received  too  much,  and  at  the  close 
of  the  evening  they  informed  him  that  they  did  not 
intend  to  pay  him  any  more.  In  answer  to  a  letter  by 
the  attorney  of  the  applicant,  demanding  his  pay,  one 
of  the  trustees  wrote,  on  the  5th  September,  1861,  as 
follows  : — "  Wooldridgf?^  case,  of  the  Lodge  of  which  I 
am  trustee,  has  been  heard  before  two  committees,  and 
then  referred  to  the  whole  Lodge  according  to  rule  16 ; 
and  it  was  clearly  proved  that  he  had  received  moneys 
unlawfully  in  receiving  whole  pay  when  he  should  only 
have  received  half  pay,  and  that,  after  returning  some 
of  the  moneys  that  he  had  received,  he  again  sent,  and 
they  received  the  full  amount  again,  which  they  must  well 
know  that  they  were  doing  wrong/'  On  the  7th  October, 
which  was  the  usual  club  quarter  night,  the  applicant 
tendered  his  quarter's  money,  when  the  officer  who 
received  the  members'  payments,  one  of  the  tnisteea, 
said  that  they  woukl  not  receive  it ;  they  had  crossed 
his  name  out  of  the  books. 

The  rules  of  the  Society  were  duly  certified  and  en- 
rolled under  stat.  18  &  19  Vkt  c.  63.  The  following 
were  referred  to* 

"6,  That  this  Lodge  shall  consist  of  an  unlimited 
number  of  member^ ;  the  business  thereof  shall  be  con- 
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1862.  ducted  by  a  committee  of  management,  consisting  of 
— g^  ^^  the  following  officers,  viz.,"  &c. ;  "  that  five  shall  form 
WooLDBiDOE.  3^  quorum.  The  meetings  shall  be  held  every  third  Mon* 
day,  at  half-past  seven  o'clock  in  the  evening,  and  con- 
tinue open  until  ten  o'clock,  when  it  shall  be  closed  for 
the  evening.  That  every  member  of  the  Lodge  shall 
have  an  equal  voice  in  all  property  and  concerns  thereof, 
and  when,  at  any  time,  the  votes  are  equal,  the  president 
shall  have  the  casting  vote/' 

'^  16.  That  if  a  dispute  arise,  under  the  rules,  in  the 
Lodge,  of  any  kind  whatsoever,  which  they  cannot  con- 
veniently settle,  they  must  refer  the  same  to  a  private 
committee,  and,  if  the  same  be  nbt  settled  by  them  to 
mutual  satisfaction,  it  shall  then  be  referred  to  the  dis- 
trict committee,  and  their  decision  shall  be  final." 

'^  22.  That  any  member  in  the  receipt  of  the  gifts  of 
this  Lodge  being  found  imposing  thereon  by  stating 
himself  sick  and  incapable  of  following  his  employment, 
usual  trade  or  calling,  when  he  is  able,  or  actually  doing 
so,  shall  be  expelled,"  &c. 

"  39.  If  any  officer,  member,  or  any  person  whatever, 
by  false  representation  or  imposition,  shall  obtain  posses- 
sion of  any  moneys,  securities,  books,  papers  or  other 
effects  of  this  Society,  or,  having  the  same  in  his  pos- 
session, shall  withhold  or  misapply  the  same,  or  shall 
wilfully  apply  any  part  of  the  same  to  purposes  other 
than  those  expressed  or  directed  in  the  rules,  he  may, 
upon  complaint  made  by  any  person  on  behalf  of  this 
Society,  be  summoned  before  two  justices,  and  if  the 
justices  shall  determine  the  complaint  to  be  proved,  they 
shall  adjudge  and  order  him  to  deliver  up  all  such 
moneys,  securities,  books,  papers  or  other  effects,  or  to 
repay  the  amount  of  money  applied  improperly,  and  to 
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pay,   if  they  think  fit,  a  further  sum  of  money  not        1862. 
exceeding  20/.,  together  with  costs  not  exceeding  20^. ;       ixparte" 
and,  in  default,  the  said  justices  may  order  the  said  Wooldkidoh. 
person  so  convicted  to  be  imprisoned  in  the  common 
gaol  or  house  of  correction,  with  or  without  hard  labour, 
for  any  time  not  exceeding  three  months*^' 

J.  E.  Davis,  in  support  of  the  application. — ^It  is 
doubtful  whether  thijs  is  a  dispute  over  which  the 
county  court  has  jurisdiction.  Stat.  18  &  19  Vict 
c.  63.  s,  40.  enacts :  "  Every  dispute  between  any 
member  or  members  of  any  society  established  under 
this  Act  or  any  of  the  Acts  hereby  repealed,  or  any 
person  claiming  through  or  under  a  member,  or  under 
the  rules  of  such  society,  and  the  trustee,  treasurer,  or 
other  officer,  or  the  committee  thereof,  shall  be  decided 
in  manner  directed  by  the  rules  of  such  society,  and  the 
decision  so  made  shall  be  binding  and  conclusive  on  all 
parties,  without  appeal :  Provided  that  where  the  rules 
of  any  society  established  under  any  of  the  Acts  hereby 
repealed  shall  have  directed  disputes  to  be  referred  to 
justices,  such  disputes  shall,  from  and  after  the  1st 
Auffust,  1855,  be  referred  to  and  decided  by  the  county 
court  as  hereinafter  mentioned.'^  The  proviso  taking 
away  the  jurisdiction  of  the  justices  was  repealed  by 
stat.  21  &  22  Vict  e.  101.  s.  5.,  and  their  jurisdiction 
to  decide  disputes  is  restored,  if  the  rules  so  direct.  By 
Stat.  18  &  19  Vict  c.  68.  s.  41. :  '*  All  applications  for 
the  removal  of  any  trustee,  or  for  any  other  relief,  order, 
or  direction,  or  for  the  settlement  of  disputes  that  may 
arise  or  may  have  arisen  in  any  society  the  rules  of 
which  do  not  prescribe  any  other  mode  of  settling  such 
di^putcSj  ,  * , ,  <  shall  be  made  to  the  county  court  of 
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1862.  the  district  within  which  the  usual  or  principal  place  of 
Ex  parte  business  of  the  society  shall  be  situate ;  and  such  court 
WooLDEiDo*.  gjjgjj^  ^^^  |.|jg  application  of  any  person  interested  in 
the  matter^  entertain  such  application^  and  give  such 
relief^  and  make  such  orders  and  directions  in  relation 
to  the  matter  of  such  application^  as  hereinafter  men- 
tioned;  or  as  may  now  be  given  or  made  by  the  Court 
of  Chancery  in  respect  either  of  its  ordinary  or  its 
special  or  statutory  jurisdiction/'  In  this  case^  rule  16 
directs  that  disputes  between  a  member  and  the  Society 
shall  be  determined  by  a  private  committee ;  a  reference 
under  that  rule  has  taken  place^  and  the  Society  have 
proceeded  to  expel  the  applicant.  But  the  applicant 
has  never  been  heard,  and  rule  22,  which  provides  for 
the  expulsion  of  a  member  in  certain  cases,  is  not  appli-* 
cable  to  this  case.  If  fraud  is  alleged,  proceedings 
should  be  taken  under  rule  39,  or  sect.  24  of  stat. 
18  &  19  VicL  c.  63.  [Blackburn  J.  Does  not  sect.  41 
provide  for  disputes  as  to  whether  a  member  has  been 
rightly  expelled  ?  Sect.  42  gives  power  to  the  county 
court  judge  to  adjudge  the  restoration  of  a  member :  it 
enacts :  "  where  the  order  of  the  said  court  shall  be  for 
the  doing  of  some  act^  not  being  for  the  payment  of 
money,  it  shall  be  lawful  for  the  judge  of  such  county 
court  in  his  said  order  to  order  the  party  to  do  such 
act,''  &C.  Cockbum  C.  J.  If  the  Society  have  tak^ 
upon  themselves  to  expel  a  member,  I  doubt  whether 
the  county  cotut  has  jurisdiction :  it  would  be  an  answer 
that  the  applicant  was  not  a  member.]  Stat.  10  G.  4. 
c.  56.  s.  27.  enacted  that  provision  should  be  made  by 
the  rules  of  the  Society  specifying  whether  disputes 
should  be  referred  to  justices  or  to  arbitration ;  and,  in 
the  former  alternative,  jurisdiction  being  givoi  by  sect.  28 
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to  justices  to  determine  disputes,  this  Court  has  fire-        i862. 
quently  interfered  by  mandamus  to  compel  justices  to      ixpiffte"' 
entertain  applications  by  persons  thinking  themselves  Wooldbidge. 
aggrieved.     [Blackburn  J.     B^  Hoey  v.  M^Farlane  (a) 
decides  that  stat.  18  &  19  Vict.  c.  63.  s.  41.  gives  the 
county  court  all  the  remedial  powers  previously  possessed 
by  the  Court  of  Chancery.] 

CocKBURN  C.  J.  The  first  question  is  whether  the 
expulsion  was  not  altogether  idle  and  vain,  inasmuch  a^, 
on  the  facts  stated,  there  was  no  ground  for  expulsion. 
It  is  also  a  question  whether  the  matter  was  a  dispute 
which  could,  by  the  16th  rule,  be  referred  to  the  com- 
mittee. If  it  was,  the  committee  do  not  appear  to  have 
acted  judicially,  but  only  to  have  reported.  If  there 
was  no  expulsion,  the  matter  would  be  the  ground  of  an 
application  to  the  county  court  And,  if  the  committee 
have  not  heard  the  applicant,  he  could  get  an  order  of 
the  judge  of  the  county  court  on  them  to  hear  him. 

My  brothers,  however,  have  no  doubt  that  the  county 
court  baa  jurisdiction  to  order  that  the  applicant  be  rein- 
stated if  he  has  been  impix>pcrly  expelled  j  and  there  is 
an  authority  to  that  effect.  That  being  sOj  this  Court 
has  no  jurisdiction. 

When  the  judge  of  the  county  court  baa  made  that 
order,  if  the  pay  is  still  withheld,  he  shouM  inquire  into 
that ;  and,  if  the  dispute  was  within  the  16th  tuIBj  he 
should  direct  the  Lodge  to  hear  the  applicant  according 
to  that  nxle,  ofj  if  not  within  the  rule,  he  should  decide 
the  case  and  give  relief* 

CromffoKj  Blackburn  and  Mellor  J  J.  concurred. 

Rule  discharged. 
(n)  i  a  n,  K  s.  711. 
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Monday, 
January  2Dth. 

Indictment, 

NoUepro- 

9eguu 

Power  of 

Attorney 

General, 


The  Queen,  on  the  prosecution  of  Gbeqort, 
against  Allen. 


1.  The  Attorney  General  has  power  to  enter  a  nolle  proeequi  on  an 
indictment  without  calling  upon  tne  prosecutor  to  shew  cause  why  that 
should  not  be  done ;  and  where  he  has  aone  so  this  Court  will  not  interfere. 


2.  Qtiare,  whether  the  nolle  prosequi  has  the  effect  of  putting  an  end 
to  the  prosecution  altogether  ? 

TNDTCTMENT  chai^  that  the  defendant,  on  the 
13th  September  instant,  at  the  Custom  Honse,  in  the 
city  of  London^  unlavftdly,  wilfully,  knowingly  and  cor- 
ruptly did  give  certain  false  evidence  on  his  examination 
on  oath  before  Ralph  William  Orey  Esq.,  one  of  the 
Commissioners  of  Her  Majesty's  Customs,  then  con- 
ducting a  certain  inquiry  under  and  in  pursuance  of 
sect.  38  of  The  Supplemental  Customs  Consolidation 
Act,  1855  (18  &  19  Vict.  c.  96.),  and  thereby  unlawfully 
and  knowingly  did  commit  wilful  and  corrupt  peijury, 
contrary  to  the  statute,  &c. 

A  true  bill  having  been  found  at  the  October  Sessions 
of  the  Central  Criminal  Court  in  1861,  the  indictment 
was  removed  into  this  Court  by  certiorari  at  the  in- 
stance of  the«  defendant ;  and,  on  the  26th  Nooember 
following,  a  nolle  prosequi  was  entered  in  pursuance 
of  an  order  of  the  Attorney  General,  addressed  to  the 
Queen's  coroner  and  attorney ;  which,  after  reciting  that 
an  indictment  had  been  found  at  the  Central  Criminal 
Court  against  the  defendant  for  alleged  peijury,  whidi 
was  removed  by  certiorari  into  this  Court,  proceeded : 
"  And  whereas  it  is  deemed  advisable  that  a  nolle  pro- 
sequi should  be  entered  to  the  said  indictment.    These 


are  therefore  to  authorize  and  require  you  to  enter,  or        1862. 
cause  to  be  entered, .  a  nolle  prosequi  to  the  said  indict-    The  Queen 

"  Dated  this  26th  day  of  November,  1861. 

"  W.  Athertm.'' 

J,  J.  Powell,  on  behalf  of  the  prosecutor,  moved,  upon 
affidavits,  for  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  prosecutor  should  not  be  at  liberty  to 
proceed  to  the  trial  of  the  indictment,  notwithstanding 
the  nolle  prosequi 

First,  the  nolle  prosequi  has  been  entered  irregu- 
larly; and  therefore  the  indictment  is  still  in  force. 
The  Attorney  General  has  no  power  to  enter  a  nolle 
prosequi  without  calling  the  prosecutor  before  him 
and  hearing  the  parties.  In  The  Crown  Circuit  Com' 
panion,  9th  ed.,  p.  22,  10th  ed.  by  Rolands  p.  25,  it 
is  said  that  if  the  defendaot  has  an  action  brought 
against  him  for  the  same  offence  of  which  he  stands 
indicted,  he  may  apply  to  the  Attorney  General  for  a 
nolle  prosequi  to  be  entered  on  the  indictmeot^  and  must 
first  procure  a  certificate  from  the  clerk  of  the  peace  of  the 
substance  of  the  indictment,  which  must  be  annexed 
to  a  proper  affidavit^  '^  wherenpon  the  Attorney  Genera} 
will  grant  a  summonsj  directed  to  the  prosecutorj  to 
attend  him  on  snch  a  day,  to  shew  cause  why  a  nolle 
prosequi  should  not  be  entered  on  such  indictment." 
[G'&mpton  J*  That  h  only  done  by  the  Attorney 
General  for  his  own  information ;  but  he  may  enter  a 
nolle  prosequi  in  Court,  Blackburn  J,  The  Attorney 
General  has  the  same  right  to  enter  a  nolle  prosequi  on 
J^ehalf  of  the  Crown  as  a  plaintiff  has  in  a  civil  suit*]    In 
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1862.  2  GvuU?s  Practice  of  the  Croum  Side  ofifie  King's  Bench, 
The  Qusxx  p.  550^  it  IB  said :  "  The  application  for  a  nolle  prosequi 
must  be  hj  petition  to  the  Attorney  General^  stating  the 
facts;  but  where  it  is  for  a  public  offence  he  will  not 
interfere.  Itex  v.  Evelyn  and  otlters,  Trin.  Vacation, 
1820.  In  order  to  procure  a  nolle  prosequi  to  stay 
proceedings  upon  an  information  or  indictment,  at  the 
instance  of  a  defendant^  an  affidavit  of  the  circumstances 
must  be  made,  and  a  summons  to  shew  cause  obtained 
from  the  Attorney  General,  which  may  be  attended  by 
counsel;  and  upon  hearing  what  is  alleged  an  order  b 
granted  or  refused'^  (a).  [Cochbum  C.  J.  It  is  not 
said  that  the  Attorney  General  cannot  grant  his  fist 
without  hearing  the  parties.  Crompton  J.  When  the 
prosecutor  wants  to  stop. a  prosecution  for  a  public 
offence  it  is  a  rule  of  practice,  for  fear  of  collusion,  tliat 
he  must  do  it  through  the  Attorney  General]  The 
Crown  may  pardon  before  inquiry,  but  the  Attorney 
General  has  not  this  power  of  preventing  inquiry. 

Secondly,  assuming  that  the  Attorney  General  hss 
power  to  enter  a  nolle  prosequi  without  hearing  the 
parties,  the  nolle  prosequi  is  only  a  temporaiy  stay  of 
proceedings ;  and  it  is  competent  for  the  Court  to  order 
the  prosecution  to  proceed,  without  putting  the  prose- 
cutor to  the  expenoe  of  a  fresh  indictment.  [CocUnam 
C.  J.  The  Attorney  General  might  enter  a  nolle  pro- 
sequi toties  quoties.]  From  respect  to  this  Court  he 
would  not  do  so.  [CocUmm  C.  J.  He  would,  as  a 
public  officer,  act  upon  his  own  responsibility.]  And 
this  Court  would  also  act  upon  its  sense  of  the  justice 
of  the  case.    In  Goddard  v.  Smith  (&)  Holt  C.  J.  said, 

(a)  See  1  Chitt.  Cfrim.  Law,  p.  478,  479,  2d  ed. 

(b)  6  Mod.  261,  262. 


2LIL\.    VIUTUKIA.  OOO 

^*  that  the  entering  a  nolle  prosequi  was  only  putting  the  1862. 
defendant  sine  die,  and  so  far  from  discharging  him  from  The  Qukkn 
the  offence,  that  it  did  not  discharge  any  further  prosecu-  ai  lbn. 
tion  upon  that  very  indictment,  but  that,  notwithstanding, 
new  process  might  be  made  out  upon  it/'  And  ^'  this  here 
is  not  so  much  as  a  nonsuit,  for  the  indictment  stands 
still  in  force,  and  the  Attorney  (Jeneral  must  [might]  make 
new  process  upon  it  when  he  pleases/'  Powell  J,  "doubted 
of  the  effect  of  a  nolle  prosequi  upon  an  indictment, 
whether  it  discharged  the  indictment,  or  only  put  the 
defendant  without  day,  and  that  notwithstanding  the 
Attorney  General  might  issue  new  process  upon  it;" 
and  then  the  report  continues :  "  Holt  C.  J.  said  that 
he  had  known  it  thought  very  hard  that  the  Attorney 
Oeneral  should  enter  nolle  prosequi  upon  indictments, 
and  that  it  began  first  to  be  practised  in  the  latter  end 
of  King  Charles  the  Second's  reign ;"  and  he  ordered 
precedents  to  be  searched.  "  Harcourt,  master  of  the 
office.  There  never  has  been  any  proceedings  after  a 
nolle  prosequi."  "  Holt  C.  J.,  at  another  day,  declared, 
that  in  all  King  Charles  the  First's  time  there  is  no  pre- 
cedent of  a  nolle  prosequi  on  an  indictment.*'  And  in  The 
Queen  v.  Ridpath  (a)  it  was  said  by  the  Court,  p.  153, 
"  that  the  nolle  prosequi  was  neither  a  bar  nor  discharge." 
[Blachburn  J.  That  seems  to  be  a  rather  loose  not^.] 
In  Wallace's  Exporters,  3d  ed-,  p.  227,  the  6th  and  10th 
Modem  are  mentioned  among  those  volumes  of  Modern 
Reports  which  "  deserve  a  place  in  the  better  class  of  the 
old  reporters*"  [Biackhtrn  J.  In  The  Queen  v.  Rid- 
palh{fi)  the  point  was  that  the  nolle  prosequi  was  not 
a  termination  of  the- proceedings  ■  it  was  immaterial  to 
the  question  before  the  Court  whether  the  prose cutiou 
(a)  10  Mod.  Ija 
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1862.       might  be  oontinued  by  a  fresb  indictment.]    In  Stretton 
The  QuEEK     ^^  TayUn^g  Case  (a),  which  was  an  information  upon 
AiLEH.       *^®  Statute  of  Usmy,  it  was  held  that  a  nolle  prosequi 
was  no  bar  against  the  informer. 

CocKBUBN  C.  J.  I  am  of  opinion  that  there  ought 
to  be  no  rule  in  this  case.  It  is  an  undoubted  power  of 
the  Attorney  General,  as  representative  of  the  Crown  in 
matters  of  criminal  judicature,  to  enter  a  nolle  prosequi, 
and  thereby  to  stay  proceedings  in  any  indictment  or 
criminal  proceeding.  iNo  instance  has  been  cited,  and 
therefore  it  may  be  presumed  that  none  can  be  found,  in 
which,  after  a  nolle  prosequi  has  been  entered  by  the  fiat 
of  the  Attorney  General,  this  Court  has  taken  upon  itself 
to  award  fresh  process  or  has  allowed  any  further  proceed- 
ings to  be  taken  on  the  indictment.  Nor,  if  the  Court 
were  to  take  that  unprecedented  course,  is  there  anything 
to  prevent  the  Attorney  General  from  entering  a  nolle 
prosequi  toties  quoties.  It  is  not  for  us  to  create  a  pre- 
cedent which  is  contrary  to  the  established  practice,  and 
which  would  be  fraught  with  great  inconvenience.  Our 
attention  has  been  called  to  the  practice  of  Attorney 
(General  in  his  office,  as  laid  down  in  the  books,  to  summon 
the  prosecutor,  and  hear  the  parties  before  granting  his 
fiat  for  a  nolle  prosequi.  I  think  that  is  a  wholesome 
practice;  and  generally  the  law  officer  of  the  Crown, 
before  entering  a  nolle  prosequi  either  ex  mero  motii  or 
at  the  instance  of  the  defendant,  and  thereby  debarring 
the  prosecutor  from  proceeding  further,  would  act  wisely 
in  calling  the  prosecutor  before  him ;  but,  from  particular 
circumstances  known  to  him,  or  from  the  nature  of  the 
<:harge,  he  may  feel  called  upon  to  grant  his  fiat  for  a 

{a)  1  Leon,  119. 


nolle  prosequi  without  adopting  that  course.     Suppose        ig62. 
it  possible  that  there  could  be  an  abuse  of  his  power  by    The  Quebh 
the  Attorney  General^  or  injustice  in  the  exercise  of  it,       all«n 
the  remedy  is  by  holding  him  responsible  for  his  acts 
before  the  great  tribunal  of  this  country,  the   High 
Court  of  Parliament.     I  have  no  doubt  that  the  Attor- 
ney General  has  this  power ;  and  this  Court  has  never 
interfered  with  it. 

Crompton  J.  It  would  be  very  mischievous,  by 
granting  a  rule  nisi,  to  raise  any  doubt  in  so  clear  a 
matter.  In  this  country,  where  private  individuals  are 
allowed  to  prefer  indictments  in  the  name  of  the  Crown, 
it  is  very  desirable  that  there  should  be  some  tribunal 
having  authority  to  say  whether  it  is  proper  to  proceed 
farther  in  a  prosecution.  That  power  is  vested  by  the 
constitution  in  the  Attorney  Greneral,  and  not  in  this 
Court.  The  Attorney  General  may  enter  a  nolle  pro- 
sequi ex  mero  motu.  The  practice,  that  there  should 
be  a  summons  to  the  prosecutor  to  shew  cause  why  the 
Attorney  General  should  not  grant  his  iiat,  is  generally 
satisfactory,  but  he  is  the  judge  whether  a  nolle  prosequi 
should  be  entered,  and  there  is  nothing  in  the  books  to 
shew  that  he  cannot  do  it  without  hearing  the  parties. 
Moreover,  there  is  nothing  in  this  case  to  shew  that  we 
ought  to  interfere  if  we  had  the  power. 

Then,  the  nolle  prosequi  being  on  the  record,  there  is  an 
end  of  this  prosecution ;  but  the  question  remains  whether 
that  is  final  or  not.  I  rather  think,  however,  that  Mr.  Arch^ 
bold,  in  his  Practice  of  the  Crown  Office,  is  right,  when  he 
says,  p.  62,  that  it  ^*  has  the  efiect  of  putting  an  end  to  the 
prosecution  altogether.''   It  is  said  that,  notwithstanding 
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1862.  that  the  Attorney  General  may  interfere  in  any  prosecu- 
Thb  Qusbn  tio^  "^  *^y  Court  in  England,  and  stop  it,  this  Court  may 
Allxv.  afterwards  award  process.  Goddard  v.  Svfdth  (a)  only 
decided  that  the  entry  of  a  nolle  prosequi  is  not  a  decision 
on  the  merits  of  the  prosecution :  the  Court,  in  the  course 
of  the  argument,  said  that  the  Attorney  General  might 
issue  new  process  upon  the  indictment ;  but,  as  I  have 
said,  I  rather  think  the  nolle  prosequi  puts  an  end  to 
the  prosecution.  In  Stretton  and  Taylor's  Case  (ft)  the 
prosecutor  was  claiming  something  for  himself  as  well 
as  for  the  Crown :  and  the  Attorney  General  could  not, 
by  entering  a  nolle  prosequi,  take  away  the  right  of  the 
informer.  In  The  Queen  v.  Ridpaih  (c)  there  was  a 
mistake  in  the  pleading,  and,  upon  another  information 
being  exhibited  against  the  defendant,  the  Court  had  to 
consider  what  was  the  effect  of  a  nolle  prosequi  on  the 
recognizances  entered  into  by  the  defendant  and  his 
sureties,  and  they  held  that  the  nolle  prosequi  was  not  a 
discharge;  but  they  must  have  held  that  the  original 
information  was  at  an  end;  because  there  cannot  be  two 
prosecutions  against  a  man  for  the  same  offence  at  the 
same  time :  that  is  contrary  to  what  the  Court  said  in 
V  Goddard  y.  Smith  (a).     The  Attorney  (General  has  this 

power,  and  if  he  misuses  it  this  Court  cannot  interfere. 

Blackburn  J.  I  do  not  express  an  opinion  whether, 
after  a  nolle  prosequi  has  been  entered,  the  prosecutor  can 
proceed  with  a  firesh  indictment  But  the  power  of  deter- 
mining whether  the  prosecution  of  an  indictment  shall 
go  on  or  not,  is  entrusted  to  the  Attorney  General,  who 

(a)  6  Mod.  261,  262.  (A)  1  Leon,  119. 

(c)  10  Mod,  152. 


is  the  great  law  ofScer  of  the  Crown ;  and  whether  he        1862. 
is  right  or  wrong  this  Court  cannot  interfere.  The  Quebn 


Mbllor  J.  I  am  of  the  same  opinion.  K  we  were 
to  interfere,  in  the  manner  suggested^  a  serious  conflict 
might  arise  between  the  jurisdiction  of  this  Court  and 
the  functions  of  the  Attorney  General. 

Rule  refused. 


T. 

Allkn. 


Jackson  against  Everett.  Monday, 

^  January  20th. 

1.  Stat.  43  G.^.  c.  46.  8.  4.,  by  which  "  in  all  actions  upon  any  ju<1g-  Action  on 
ment  recovered  the  plaintiff  shall  not  recover  costs  of  suit*'  unless  by  judgment, 
order  of  the  Court  or  a  Judge,  does  not  apply  where  a  count  for  another    Costs. 

cause  of  action  is  joined  with  a  count  upon  a  judgment.  43  (r.  3.  c,  46. 

2.  Action  upon  a  judgment  and  for  use  and  occupation.     To  the  count   8.  4. 
on  the  judgment  the  defendant  pleaded  nul  tiel  record,  and  to  the  count 

for  mta  and  occupation  brought  nirjnev  inh>  Court,  Tihieli  th>^  plaJiiriff 
accepted  in  satiafactiou.  Hold,  that  the  pkintif^  having  buceeedwl  on 
bath  cause:^  of  aetiou^  w^  e^ntltlod  to  co^ta  on  both  without  an  ocder  of 
the  Court  or  a  Judge. 

« 
^pHE  first  count  of  the  declaration  ivaa  upon  a  judg- 
ment recovered  by  the  plaintiff  against  the  deiUndaut 
for  a  debt  of  12/,  IOj.  6(/.  and  4V.  1*.  costs:  there  were 
also  counts  for  nm  and  occnpatiou  of  a  dwelling  house^ 
and  upon  accounts  stated. 

The  defendant  pleaded  to  the  firat  count  that  there 
was  no  record  uf  the  supposed  judgment;  and  as  to  the 
iecond  and  third  coimts,  he  brought  ^h  into  Court, 
which  the  plaintiff  accepted  in  satis  faction. 

Issue  was  joined  on  the  first  plea;  and  on  the  trial, 
the  record  in   the  cause  of  Jackson  v,  Everett   being 
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1862.  produced,  judgment  was  ordered  to  be  entered  for  the 
Jacksoh  plaintiff,  and  he  signed  judgment  for  16L  11m.  6A 
EyuKVT.  ^^  *^®  attendance  before  the  Master,  pursuant  to 
a  notice  to  tax  the  plaintiff's  costs,  the  defendant's 
attorney  objected  to  the  Master's  authority  to  tax 
the  costs,  on  the  ground  that,  this  action  being  on  a 
judgment,  the  plaintiff  was  not  entitled  to  recover  his 
costs  without  the  order  of  the  Court,  and  that  no  such 
order  had  been  made.  But  the  Master  stated,  that  as 
this  action  was  partly  on  a  judgment  recovered,  and 
partly  on  a  separate  cause  of  action,  and  the  plaintiff 
had  recovered  the  whole  amount  claimed,  he  had  power, 
according  to  two  decisions  recently  made  by  Bram- 
well  B.,  after  consulting  other  Judges,  under  similar 
circumstances,  to  tax  the  costs,  and  he  accordingly 
taxed  them  and  made  his  allocatur  for  12L  17s.  6d. 
It  further  appeared  that  the  action  in  which  judg- 
ment was  recovered  was  brought  to  recover  36/.  due  for 
rent,  on  account  whereof  the  defendant  paid  27/. ;  that 
he  afterwards  called  at  the  office  of  the  attorneys  for 
the  plaintiff  for  the  purpose  of  paying  the  balance  of 
the  debt  and  costs  in  the  first  mentioned  suit,  when 
they  informed  him  that  judgment  had  been  signed 
in  the  action,  and  claimed  16L  11«.  6d.  the  amount  of 
such  judgment,  and  1/.  5s.  for  a  writ  of  execution 
issued  on  the  judgment,  which  he  declined  to  pay, 
on  the  ground  that  there  was  only  9L  due  in  respect 
of  the  debt,  and  the  costs  had  been  unnecessarily 
incurred. 

In  Michaelmas  Term,  1861, 

Gibbons  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  Master's  allocatur  should  not  be 


set  aside  or  varied^  so  fiEtr  as  it  related  to  the  costs  of  tlie 
action  on  the  judgment  and  of  the  issue  relating  to  the 
plea  of  nul  tiel  record,  on  the  ground  .that  there  was 
no  rule  or  order  allowing  costs.  He  dted  Adams  v. 
Ready  {a). 


1862. 


Jackson 

V. 

Etbbxtt. 


Raymond  shewed  cause. — This  is  not  an  action  upon 
a  judgment  within  stat.  43  G.  8.  c.  46.  s.  4.,  which 
enacts,  "  that  in  all  actions  which  shall  be  brought  in 
England  or  Ireland,  from  and  after  the  said  1st  day  of 
June  in  the  said  year  of  our  Lord  1803,  upon  any  judg- 
ment recovered,  or  which  shall  be  recovered,  in  any  Court 
in  England  or  Ireland,  the  plaintiff  or  plaintiffs  in  such 
action  on  the  judgment,  shall  not  recover  or  be  entitled 
to  any  costs  of  suit,  unless  the  Court  in  which  such 
action  on  the  judgment  shall  be  brought,  or  some  Judge 
of  the  same  Court  shall  otherwise  order.*'  That  applies 
only  to  an  action  upon  a  judgment  simpliciter.  The 
section  in  its  terms  extends  to  judgments  recovered  at 
the  time  of  the  passing  of  the  Act,  and  the  legislature 
could  not  have  intended  to  deprive  parties  of  a  vested 
right  to  costs,  which  a  plaintiff  then  had,  if  the  action 
included  other  matters  besides  the  judgment.  [^Cromp- 
ton  J.  Suppose  the  plaintiff  put  into  his  declaration 
upon  a  judgment  a  count  for  the  consideration  of  the 
judgment,  would  not  that  be  an  evasion  of  the  statute?] 
In  that  case  there  would  not  be  two  distinct  causes  Oi 
action,  because  the  latter  would  merge  in  the  former. 
[^CocKburn  C.  J.  May  not  each  count  in  this  declaration 
be  treated  as  a  separate  action?  Crompton  J.  If  the 
declaration  is  taken  divisim,  the  plaintiff  might  apply 
to  the  Court  or  a  Judge  for  an  order  for  costs  on  the 


f 

i 
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1862.        count  upon  the  judgment.]     There  is  only  one  writ,  and 
Jaoksoh      *^®  ^^^**  ^'^  general. 


Etxrbtt. 


Gibbons,  contra.  The  plaintiff  seeks  to  evade  the 
enactment  in  stat.  43  O.  8.  c.  46.  s.  4.  [He  referred 
to  the  fEu^ts  stated  in  the  affidavits.]  [Cmmpton  J. 
Whether  the  plaintiff  is  entitled  to  these  taxed  costs  or 
not  arises  on  the  record,  and  we  cannot  take  the  facts 
into  consideration.]  As  fiEU*  as  regards  the  first  count, 
this  is  not  less  an  action  upon  a  judgment  because  judg- 
ment in  it  is  recovered  for  something  else.  In  Bell  v. 
Waldran  (a),  where  the  plaintiff  obtained  the  benefit  of 
execution  against  the  defendant's  person  by  suing  on  two 
judgments  and  so  recovering  upwards  of  20/.,  WighU 
man  J.  considered  that  the  plaintiff,  though  he  had  not 
been  guilty  of  improper  evasion  of  stat.  7  &  8  Vict  c.  86. 
s.  57.,  ought  not  to  be  allowed  his  costs.  The  legis- 
lature intended,  by  sect  4  of  stat  43  G,  3.  c.  46.,  that 
a  person  against  whom  a  judgment  had  been  recovered 
should  not  be  harrassed  by  a  fresh  action  on  the  judgment 
and  costs ;  and  the  section  may  be  read  as  if  the  words 
"  in  respect  of  such  action*'  were  in  it  after  the  words 
"  the  plaintiff  in  such  action  on  the  judgment  shall  not 
recover  or  be  entitled  to  any  costs  of  suit."  In  Wood 
V.  Silleto  (&),  which  was  an  action  upon  a  judgment 
composed  partly  of  an  original  demand,  bearing' interest 
under  an  agreement  between  the  parties,  and  the  re- 
mainder of  money  due  upon  simple  contract,  an  appli- 
cation to  allow  the  defendant  to  pay  the  amount  of  the 
debt  into  Court  without  costs  was  refused.  [Blackburn  3 » 
In  1819,  when  that  case  was  decided,  no  plea  of  payment 
of  money  into  Court  could  be  pleaded :  the  cas«  is  loosely 

(a)  9  Jur.  510.        •  (*)  1  Chili,  473. 


reported.  Cockburn  C.  J.  It  amounts  to  no  more  than 
this,  that  the  defendant  wanted  to  pay  into  Court  the 
amount  of  the  judgment  without  interest,  which  the 
plaintiff  refused  to  accept,  and  the  Court  said  they  could 
not  accede  to  that  application,  because,  if  they  did,  it 
would  exclude  the  consideration  of  the  question  whether 
the  plaintiff  was  or  was  not  entitled  to  interest,  and 
therefore  the  cause  must  go  on.] 


1862. 


Jacksom 
£v£&rrr. 


Cockburn  C.  J.  I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  Section  4  of  stat.  43  G.  3. 
c.  46.,  which  is  relied  on  by  the  defendant  in  support 
of  the  rule,  enacts :  [His  Lordship  read  the  section.] 
In  this  case  the  declaration  contains  a  count  upon  a 
judgment,  and  a  count  for  use  and  occupation ;  and  it 
is  contended  that  the  action  is  not  within  the  terms  of 
sect  4,  because  it  is  not  an  action  on  the  judgment 
merely,  but  an  action  of  assumpsit,  with  a  count  added 
on  the  judgment.  The  case  is  certainly  not  strictly 
within  the  terms  of  the  enactment ;  and  I  think ,  though 
not  without  having  had  some  doubt  in  the  course  of  the 
argument;  that  we  cannot  carry  the  words  of  the  enact* 
ment  further  than  they  import,  It  ia  true  that  the 
construction  contended  for  by  Mr.  Jtaj/mond  affords  a 
plaintiff  an  opportunity  of  taking  the  case  out  of  the 
statute  by  adding  to  a  count  upon  a  judgment  a  count 
on  some  other  cause  of  action,  and  so  the  etatute  may 
be  improperly  evaded^  but  when  that  abuse  is  shewn  to 
exiatj  it  may  be  redressed  by  an  application  to  the  equi- 
table juris  diction  of  the  Coiu't,  On  the  other  hand,  the 
defendant  may  protect  himself  from  the  costs  of  the 
action  either  by  paying  into  Court  the  amount  sought 


\ 
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1862.  to  be  recovered  in  tlie  count  upon  the  judgment,  or  by 
jj^oKsojf  letting  judgment  go  by  default  as  to  that  count;  in 
Eybrstt.  ^l^^ch  case  the  costs  would  be  comparatively  little  or 
nothing.  And  it  is  obvious  that  the  defendant  against 
whom  an  action  is  brought,  not  only  upon  the  judgment 
but  on  the  other  cause  of  action,  is  not  placed  in  a  worse 
situation  than  he  would  be  in  if  separate  actions  were 
brought ;  because,  by  having  only  one  action  brought 
against  him,  he  is  saved  from  the  costs  of  a  double 
execution. 

I  do  not  decide  this  rule  upon  the  merits  of  the  case, 
because  it  is  a  matter  of  law ;  but  I  advert  to  the  Sscts 
as  iUustrating  the  grounds  of  expediency  which  are  in 
favour  of  our  decision*  It  is  plain  that  the  defendant 
Bought  by  a  cunning  device  to  bring  himself  within 
sect.  4  of  Stat.  48  O.  3.  c.  46.,  and  so  deprive  the  phdn- 
tiff  of  any  claim  for  costs.  The  plaintiff  was  sued  on  a 
judgment  and  on  a  cause  of  action  in  assumpsit;  he 
could  not  dispute  that  16/.  was  due  on  the  judgment; 
and  he  admitted  that  9/.  was  due^  on  the  count  in 
assumpsit.  When  he  did  not  succeed  in  stopping  the 
action  by  an  offer  to  pay  9^  and  costs,  he  pleaded  nnl 
tiel  record,  and  paid  9iL  into  Court.  As  the  16/.  was 
justly  due,  the  defendant  ntight  have  relieved  himself 
from  further  proceedings  by  payment  of  that  sum,  and 
therefore  it  is  dear  that  while  there  may  be  an  abuse 
on  the  one  hand  which  may  be  corrected,  on  the  other 
hand,  if  we  were  to  adopt  the  construction  of  the  statute 
contended  for  by  Mr.  Gibbons,  considerable  abuse  might 
be  committed  by  defendants  where  a  count  on  a  judg- 
ment is  added  to  a  count  on  another  cause  of  action. 
Upon  the  whole,  I  think  we  shall  do  best  by  adhering 
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to  the  strict  letter  of  the  statute ;  more  especially  as  i862. 

we  learn  from  my  brother  Cramptan,  who  has  had  com-  Jicksom     ' 

mmiication  with  my  brother  Bramwell,  that  that  view  evieitt 
has  been  acted  on  at  Chambers. 

Cbohpton  J.  I  also  have  entertained  considerable 
doubt  upon  this  point.  As  far  as  authority  goes^  it  is 
in  favour  of  the  plaintiff^s  construction  of  sect.  4  of 
Btat.  43  G.  3.  c.  46.  My  brother  Bramwell,  after  con- 
sulting one  or  two  of  his  brethren^  has  so  decided  at  Cham- 
bers^ and  I  have  followed  that  decision.  Moreover^  the 
words  of  the  section  "  In  all  actions  upon  any  judg 
ment/^  prima  facie^  mean  actions  on  a  judgment^  and 
nothing  else.  The  intention  of  the  legislature  seems  to 
have  been  to  put  a  penalty  on  a  plaintiff  proceeding 
upon  a  judgment  by  a  fresh  action  when  he  might  have 
the  fruits  of  the  first  action  by  taking  out  execution 
upon  the  judgment.  It  should^  however^  be  remembered, 
that  when  the  Act  passed  the  action  upon  a  judgment 
could  only  be  an  action  of  debt,  and  very  few  causes  of 
action  could  be  joined  with  a  count  upon  a  judgment, 
which  may  account  for  the  words  of  the  section  apply- 
ing only  to  actions  upon  judgments  simpliciter.  In  the 
present  state  of  the  law^  which  allows  the  joinder  of 
several  causes  of  action,  it  is  rather  for  the  advantage 
of  a  party  against  whom  the  same  person  has  a  judg^ 
ment  and  another  cause  of  action  that  the  two  should 
be  joined. 

But  the  ground  of  our  decision  is^  that  the  words  of 
Beet.  4  of  stat  43  G.  3.  e*  46.  do  not  extend  to  an  action 
where  a  count  on  a  judgment  is  joined  with  a  count  on 
iome  other  cause  of  action.     I  adhere  to  the  plain  words 
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1862.        of  the  section^  and  therefore  think  that  the  role  should 
*     Jackson      1)6  made  absolute^  but  without  costs. 

Etieitt. 

Blackbubn  J.  The  whole  question  turns  on  sect.  4 
of  Stat.  43  G.  3.  c.  46.  Before  that  statute  a  plaintiff 
would  have  had  his  costs  if  he  had  recovered,  whether 
in  an  action  on  a  judgment  alone,  or  on  a  judgment 
and  some  other  cause  of  action.  By  sect.  4  the  legis- 
lature has  altered  that  law  to  a  certain  extent.  I  can 
see  many  reasons  for  an  enactment  that,  where  an 
action  is  brought  on  a  judgment  joined  with  some  other 
cause  of  action,  the  plaintiff  should  not  recover  any 
costs  on  that  part  which  relates  to  the  judgment  But, 
looking  at  the  enactment,  we  do  not  find  the  words  **  in 
any  action  in  which  there  is  a  count  upon  a  judgment, 
the  plaintiff  shall  not  recover  costs  on  that  count,''  or 
any  words  to  that  effect.  The  words  are  ''  the  plaintiff 
in  such  action  on  the  judgment  shall  not  recover  or  be 
entitled  to  any  costs  of  suit  /'  and  it  would  strain  the 
words  to  construe  them  as  meaning  that  the  plaintiff 
should  not  recover  the  costs  on  the  count  on  the  judg^ 
meut.  I  think  there  are  no  words  in  the  section  which 
justify  me  in  saying  that  our  decision  should  be  in  fitvour 
of  the  defendant. 

Rule  discharged,  without  costs. 
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The  Vestry  of  St.  Lukb*s,  Middlesex,  appellants, 
against  Lewis,  respondent. 

1.  The  Metropolis  Local  Management  Act,  18  &  19  Vict,  c,  120., 
empowers  the  vestry  or  district  bofuxl  of  the  parish  or  district,  if  neces- 
sary, to  convert  an  insufficient  privy  into  a  watercloset. 

^  In  a  parish  included  in  Schedule  A.  to  that  Act,  the  vestry,  in 
consequence  of  complaints  of  the  condition  of  two  privies  to  four  houses 
in  a  court,  served  upon  the  owner  a  notice  to  do  certain  works,  which  he 
complied  with  so  far  as  to  fix  pans  to  the  closets,  but  not  in  providing 
water  supply.  The  surveyor  to  the  vestry,  after  due  notice  to  the  owner, 
entered  upon  and  inspected  the  premises,  and  opened  the  drains  passing 
under  the  footway  pavement  ana  connecting  the  privies  with  the  sewer, 
which  were  found  to  be  choked  and  blocked  up.  These  drains  he  cleansed 
and  put  in  order  at  the  expence  of  the  vestry,  which  then  served  notice 
on  the  owner,  re<^uiring  him  to  find  water  supply  to  the  closets ;  to  which 
no  attention  having  been  paid,  the  vestiy,  after  giving  notice  of  their 
intention  to  do  so,  enterea  on  the  premises  by  tneir  officers,  and  fixed 
a  cistern  upon  the  roof  of  the  privies,  removing  the  roof,  and  also  three 
courses  of  orick  work  on  the  upper  side  or  pitch  thereof  for  the  purpose 
of  procuring  a  level  base  for  the  cistern ;  the  roof  was  not  replaced,  but 
the  lower  part  of  the  cistern  formed  a  new  roof.  They  abo  fitted  the 
necessary  plumber's  work  for  connecting  the  cistern  with  the  pipes  of 
the  water  company,  and  also  the  pipes  connecting;  the  cistern  with  the 
pans  of  the  closets,  and  they  also  &Led  new  seats  m  the  privies.  When 
the  officers  entered  on  the  premises  to  do  the  above  work,  the  pans  of 
both  the  privies  were  filled  and  choked  up  with  filth,  and  the  seats  and 
floor  were  covered  with  filth  in  consequence  of  the  want  of  water  supply. 
Held  that,  under  the  Act,  the  vestry  were  entitled  to  do  what  they  had 
done,  and  to  recover  the  expences  from  the  owner  of  the  houses. 

T^HE  following  case  was  stated  by  a  Metropolitan 
Police  Magistrate  for  the  opinion  of  the  Court 
under  stat.  20  &  21  Vict  c  43. 

This  case  is  the  result  of  a  summons  issued  by  the 
vestry  of  tlie  parish  of  Saint  Luke,  Middlesex  {which  is  a 
parish  included  in  Schedule  A,  to  the  Metropolis  Local 
Management  Act),  under  the  226th  section  of  the  said 
Actj  against  Mr.  Thomas  Lewis ,  the  respondentj  as  follows, 
viz. 

"  To  Mr.  Thomas  I^wis,  of  No,  82,  Upper  Street, 
IsHngt(*n,  in  the  county  of  Middlesex,  the  owner  of  the 
premises  situate  at  John^s  Plate,  Great  Arthur  Street,  in 

VOL.  I.  8  m  b,  &  s. 
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1862.        the  pariah  of  Saint  Luke,  Middlesex,  and  within  the 
Vestry  of      Metropolitan  Police  District. 

St.  Luk«8  «'You  are  required  to  appear  before  me,  one  of  the 
Lbwis.  Magistrates  of  the  Police  Courts  of  the  Metropolis, 
sitting  at  the  Police  Court  at  ClerkenweU,  within  the 
Metropolitan  Police  District,  on  Wedne$day,  the  19th 
day  of  December  instant,  at  the  hour  of  twelve  at 
noon,  to  shew  cause  why  an  order  should  not  be  made, 
under  the  provisions  of  The  Metropolis  Local  Manage- 
ment Act,  1855,  requiring  you  to  pay  to  the  vestry  of 
the  said  parish  of  Saint  Luke,  Middlesex,  the  sum  of  12^ 
10^.,  being  the  expense  of  certain  works  executed  by  the 
said  vestry  upon  the  said  premises  Jokiis  JPlace,  Great 
Arthur  Street,  within  their  district,  under  the  said  Me- 
tropolis Local  Management  Act 
"  Given  under  my  hand  this  15th  day  of  December,  1860. 
(Signed)  "  J:  H.  Barker^ 
This  summons  was  heard  before  me  at  the  derkemoell 
Police  Court,  on  Wednesday,  the  19th  December,  1860. 
The  facts,  as  proved  by  the  witnesses  for  the  f^pellants 
(the  respondent  calling  no  evidence),  were  as  follows:— 
Mr  Thomas  Lewis,  the  respondent,  is  the  owner  of 
four  houses  in  JohrCs  Place,  Great  Arthur  Street,  which 
is  a  Court  in  the  parish  of  Saint  Luke,  and  which  houses 
were  erected  before  the  passing  of  The  Metropolis  Local 
Management  Act.  These  houses  have  attached  to  them 
two  privies.  Early  in  the  Spring  of  1860,  the  vestry,  in 
consequence  of  some  complaints  respecting  the  condition 
of  these  privies,  served  upon  Mr.  Lewis  a  notice  to  do 
certain  works,  which  he  complied  with  so  &r  as  to  fix 
pans  to  the  closets,  but  not  in  providing  water  supply* 
On  the  14th  day  of  July,  1860,  a  notice,  of  which  the 
following  is  a  copy,  was  served  upon  Mr.  Lewis,  viz. 
"  To  Mr.    Thomas  Lewis,  of  No.  82,   Upper  Street, 
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htingUm,  ovmer  of  the  premises  called  or  knovn  as  John's        1862. 
Place,  Arthur  Street  in  the  parish  of  Saint  Luke,  Mid-      vestry  of 
dleiex.  S«-  L""'» 

T. 

"  I,  WiUiam  Christie,  Siirveyor  to  the  vestry  of  the  said  Lewis. 
parish  of  Smnt  Luke,  do  hereby  give  you  notice,  in  pur- 
suance of  the  provisions  of  the  Act  18  &  19  Vict  c.  120., 
that  it  is  my  purpose  and  intention,  after  the  expiration 
of  twenty-four  hours  firom  the  service  of  this  notice,  to 
enter  into  and  upon  the  said  premises  John^s  Place, 
Arthur  Street,2SoressiA,  to  inspect  the  drains,  waterdosets, 
privies,  cesspools  and  water  supply  apparatus,  and  to 
cause  the  ground  to  be  opened  in  such  place  or  manner 
as  may  be  necessary,  and  to  execute  such  other  works 
as  to  me  may  seem  expedient. 

(Signed)        "  miliam  Christie^ 
"  Dated  this  14th  day  of  July,  1860.     "  245,  City  Road." 

In  pursuance  of  this  notice  the  surveyor  to  the  ves- 
try entered  upon  and  inspected  the  said  premises,  and 
opened  the  drains  passing  under  the  footway  pavement, 
and  connecting  the  privies  with  the  sewer,  which  were 
foimd  to  be  choked  and  blocked  up.    These  drains  he 
cleansed  and  put  in  order  at  the  expense  of  the  vestry. 
The  vestry  then  served  a  further  notice  as  follows,  viz. 
''  Parish  of  Saint  Luke,  Middlesex. 
"  Metropolis  Local  Management  Act 
''  Vestry  ClerVa  Office,  Workhouse,  Citt/  Road. 
''No.  375,  Immediate.  "21st  August,  1860. 

"  To  Mr,    Thomas  Lewis,  of  No,  82,    Upper  Street, 
Islington, 

"  Take  notice  that  you  are  hereby  required  to  find 

water  supply  to  the  two  closets  in  Johns  Place ^  Arthur 

Street,  in  the  said  parish  of  Saint  Luke,  Middlesex,  within 

twenty- eight  days  from  the  date  hereof^  to  the  satis- 

3  M  2 
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1862.       faction  of  the  veatry^  and  further  take  notice  that,  if 

Vestry  of     7^^  refuse  or  neglect  to  construct  the  works  aforesaid, 

t"*  '    *^®  vestry  will,  at  the  expiration  of  the  said  period  of 

Lkwis.       twenty-eight  days,  cause  the  same  to  be  constmcted,  and 

will  proceed  to  recover  the  expenses  from  yon  in  the 

manner  in  the  said  Act  provided/' 

(Signed)  '^  John  Parson, 

*' Vestry  Qerk/' 

No  attention  having  been  paid  by  Mr.  Letois,  to  this 
notice,  a  further  notice  was  served  upon  him  on  the  26th 
November,  1860,  as  follows,  viz. 

*'To  Mr  Thomas  Lewis,  of  No.  82,  Upper  Street, 
Islington,  in  the  county  of  Middlesex,  owner  of  the  pre- 
mises known  as  John^s  Place,  Artlmr  Street,  in  the  parish 
of  Saint  Luke,  in  the  said  county,  and  within  the  Metro- 
politan Police  District. 

**  Take  notice  that,  at  the  expiration  of  twenty-four 
hours  from  the  service  hereof  the  vestry  of  the  said  pa- 
rish of  Saint  Luke  will,  in  pursuance  of  the  provisions  of 
the  Metropolis  Local  Management  Act,  and  of  the  notice 
in  that  behalf  served  upon  you  on  the  21st  day  of  August 
last,  by  their  surveyor,  agents  and  workmen,  enter  into 
and  upon  the  said  premises,  Johns  Place,  Arthur  Street, 
aforesaid,  and  proceed  to  amend  and  reinstate  the  drain- 
age of  the  privies  there,  to  cleanse,  empty  and  destroy 
the  cesspools,  and  provide  all  such  pans  and  traps,  water 
supply  and  water  supply  apparatus,  pipes  and  cisterns,  as 
to  the  said  vestry  or  their  surveyor  may  appear  proper 
and  requisite ;  and  do  further  give  you  notice  and  require 
you  to  observe  that,  in  case  you  should  obstruct,  hinder 
or  molest  the  said  surveyor  to  the  said  vestry,  his  agents 
or  workmen,  you  will,  under  the  provisions  of  the  said 
Act,  be  liable  to  a  penalty  of  5/. 
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''  Dated  the  26th  day  of  November,  1860,  at  the  Board        1862. 
Room,  Saint  Luke's  Workhouse,  City  Road.  Vestiy  of 

(Signed)         '*  John  Parsons,  ^^-  ^^^""^^ 

''  Clerk  to  the  Vestry  of  Saint  Luke's:'        Lewis. 

In  pursnance  of  this  notice  the  vestry,  on  the  Ist 
December,  1860,  entered  upon  the  premises  and  fixed  a 
cistern  upon  the  roof  of  the  privies,  removing  the  roof 
and  also  three  courses  of  brick  work  on  the  upper  side 
or  pitch  thereof  for  the  purpose  of  procuring  a  level  base 
for  the  cistern ;  the  roof  was  not  replaced,  but  the  lower 
part  of  the  cistern  formed  a  new  roof.  They  also  fitted 
the  necessary  plumber's  work  for  connecting  the  cistern 
with  the  pipes  of  the  water  company,  and  also  the  pipes 
connecting  the  cistern  with  the  pans  of  the  closets,  and 
they  also  fixed  new  seats  in  the  privies,  at  an  expense  to 
the  vestry  of  12/.  10*. 

The  surveyor  to  the  vestry  and  the  sewers  contractor 
likewise  proved  that,  at  the  time  of  their  entering  upon 
the  premises  to  do  the  works,  the  pans  of  both  the  privies 
were  filled  and  choked  up  with  filth,  and  that  the  seats 
and  floor  were  covered  with  filth  in  consequence  of  the 
want  of  water  supply. 

The  works  having  been  completed,  the  vestry  forthwith 
took  out  the  summons  hereinbefore  set  forth.  After 
hearing  the  case  I  delivered  judgment  in  favour  of  Mr. 
Lewis,  the  respondent,  having  referred  to  the  notices 
which  the  vestry  had  given  and  which  are  set  forth  in 
this  case :  holding  thiat  The  Metropolis  Local  Manage- 
men  Act,  and  especially  the  81st,  82d  and  8Sth  sections 
thereof,  under  which  the  vestry  had  acted  in  carrying 
out  the  works  done,  contains  no  power  to  convert  a 
privy  into  a  watercloset,  by  providing  water  supply 
thereto,  as  had  been  done  in  this  instance ;  but  that,  if 
the  privy  already  established  was  not  suflScient,  the  ves- 
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1862.        try  should  have  required  the  respondent  to  have  made  it 
Vestry  of     ^'  *^^  ^^  ^^  default  the  vestry  were  empowered  to  make 
St.  Luke'b     j^  sufficient,  under  the  authority  of  the  Slat  section,  by 
Lewis.       doing  such  works  as  the  case  required,  and  then  to  have 
recovered  from  the  respondent  the  expenses  incurred  by 
them  in  so  doing ;  and  I  felt  myself  supported  in  that 
construction  of  the  statute  by  the  authority  of  the  case 
of  Tinkler  v.  The  Board  of  Works  for  the  Wandsworth 
District,  27  Law  Journal  Chancery  Reports,  p.  342  (a). 
The  vestry  of  the  parish  of  Saint  Luke  made  applica- 
tion to  me  in  pursuance  of  the  powers  of  the  20  &  21 
Vict.  c.  43.,  within  the  period  of  three  days,  stating  that 
they  were  dissatisfied  with  my  decision  as  erroneous  in 
point  of  law,  and  desiring  me  to  state  and  sign  a  case 
setting  forth  the  facts  and  grounds  of  my  determination 
for  the  opinion  thereon  of  the  Honorable  Court  of  Queen's 
Bench,  and  I  have  stated  this  case  accordingly. 

The  opinion  of  the  Honorable  Court  of  Queen's  Bench 
is  therefore  asked,  whether,  under  the  circumstances 
herein  detailed,  I  ought  to  have  made  an  order  upon  the 
respondent  for  payment  of  the  said  sum  of  12/.  10s, 

(Signed)        «  J.  H.  Barker. 

"5th  JfarcA,  1861.'* 

Bovill,  for  the  appellants. — ^This  case  depends  on  the 
construction  of  certain  sections  of  the  "Act  for  the 
better  Local  Management  of  the  Metropolis,''  18  &  19 
Vict.  c.  120.  The  first  of  these  is  sect.  81.  "After 
the  commencement  of  this  Act,  it  shall  not  be  lawful 
newly  to  erect  any  house,  or  to  rebuild  any  house  pulled 
down  to  the  extent  aforesaid,  within  any  parish  men- 
tioned in  Schedule  A.  to  this  Act,  or  any  district 
mentioned  in  Schedule  B.  to  this  Act,  without  a  suffi- 
(a)  Also  reported,  2  Jk  Gex  #  Jo«€*,  261. 


XXV.   VICTORIA. 


871 


cient  watercloset  or  privy  and  ashpit  furnished  with  pro- 
per doors  and  coverings,  and  also  furnished  as  regards  ~ 
the  watercloset  with  suitable  water  supply  and  water 
supply  apparatus,  and  with  suitable  trapped  soil  pan  and 
other  suitable  works  and  arrangements,  so  far  as  may  be 
necessary  to  ensure  the  efficient  operation  thereof;  and 
whosoever  shall  offend  against  this  enactment  shall  be 
liable  to  a  penalty  not  exceeding  twenty  pounds;  and  if 
at  any  time  it  appear  to  the  vestry  or  district  board  of 
such  parish  or  district  that  any  house  in  any  such  parish 
or  district,  whether  built  before  or  after  the  commence- 
ment of  this  Act,  is  without  a  sufficient  watercloset  or 
privy   and    ashpit   furnished   with   proper    doors   and 
coverings,  and  with  other  apparatus  and  works  as  afore- 
said, the  vestry  or  district  board  shall^  in  case  the  same 
can  be  provided  without  disturbing  any  building,  give 
notice  in  writing  to  the  owner  or  occupier  of  such  house, 
requiring  him  forthwith,  or  within  such  reasonable  time 
as  shall  be  specified  in  such  notice,  to  provide  a  sufficient 
watercloset  or  privy  and  ashpit  so  furnished  as  afore- 
said, or  either  of  them,  as  the  case  may  require ;  and  if 
such  notice  be  not  complied  with,  it  shall  be  lawful  for 
the  vestry  or  district  board  to  cause  to  be  constructed 
a  suffident  watercloset  or  privy  and  ashpit^  or  either 
of  them,  or  do  such  other  works  as  the  case  may 
require,  and  to  recover  the  expenses  incurred  by  them 
in  so  doing  from  the  owner  of  such  house  in  manner 
hereinafter  provided  i    Provided  always^  that  where  a 
watercloset  or  privy  has  been  and  is  used  in  common  by 
the  inmates  of  two  or  more  houses,  or  if  in  the  opinion 
of  the  vestry  or  district  board  a  watercloset  or  privy 
may  be  so  used,  they  need  not  require  the  same  to  be 
provided  for  each  house." 


1862. 


Vestry  of 

St.  Luks'b 

▼• 

Lewis. 
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1862.  Sect.  82  gives  power  of  inspection. 

Vestry  of  Sect.  83  provides  for  the  case  of  persons  improperly 

y  making  or  altering  drains. 

Lewib.  g^^^^  gg^     €s  jf  ^pQjj  g^gj^  inspection  as  aforesaid,  any 

drain,  watercloset,  privy,  or  cesspool  appear  to  be  in  bad 
order  and  condition,  or  to  require  cleansing,  alteration, 
or  amendment,  or  to  be  filled  up,  the  vestry  or  board 
shall  cause  notice  in  writing  to  be  given  to  the  owner 
or  occupier  of  the  premises  upon  or  in  respect  of  which 
the  inspection  was  made,  requiring  him  forthwith,  or 
within  such  reasonable  time  as  shall  be  specified  in  such 
notice,  to  do  the  necessary  works ;  and  if  such  notice  be 
not  complied  with  by  the  person  to  whom  it  is  given, 
the  vestry  or  board  may,  if  they  think  fit,  execute  such 
works,  and  the  expences  incurred  by  them  in  so  doing 
shall  be  paid  to  them  by  the  owner  or  occupier  of  the 
premises/' 

Sect  126.  ''Any  occupier  of  any  house  or  land  or 
other  person  who  refuses  or  does  not  permit  any  soil, 
dirt,  ashes,  or  filth  to  be  taken  away  by  the  scavengers 
appointed  by,  or  contracting  with  any  vestry  or  board 
as  aforesaid,  or  who  obstructs  the  said  scavengers  in  the 
performance  of  their  duty,  shall  for  every  such  ofience 
forfeit  and  pay  a  sum  not  exceeding  five  pounds.'' 

The  authority  given  by  this  statute  to  the  vestry  or 
district  board  of  the  parish  or  district  is  ''  to  cause  to 
be  constructed  a  sufficient  watercloset  or  privy  and  ash- 
pit, or  either  of  them  &c."  when  required,  and  there  can 
be  no  difierence  for  this  purpose  between  a  house  having 
no  watercloset  and  a  house  having  an  insufficient  water- 
closet.  Moreover,  in  this  case,  not  one  of  these  four 
houses  had  either  a  watercloset  or  a  privy  to  itself.  The 
magistrate  founded  his  decision  in  favour  of  the  respon- 


V. 

Lewis. 
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dent  on   Tinkler  v.   The  Wandsworth  District  Board  of       1862. 
AForA*  (a),  wliich  is,  however,  very  distinguishable.  There      Vestiy  of 
the  Board  of  Works  for  the  Wandsworth  District  stated     ^'^'  ^°*^' 
that  it  was  their  intention  to  do  away  with  all  privies 
within  the  district,  and  insisted  on  their  being  converted 
into  waterclosets ;  and  it  was  held  that  in  this  they 
exceeded  their  powers.     In  many  cases,  as  for  instance 
that  of  a  single  house  in  an  open  district,  with  an  old 
woman  the  only  inhabitant  of  the  house,  it  would  be 
absurd  to  contend  that  the  construction  of  a  waterdoset 
was  necessary.   But  it  is  otherwise  in  a  crowded  court  with 
one  privy  for  every  two  houses.     (He  was  then  stopped.) 

Beasky,  contra.  The  words  of  the  85th  section,  *'  if 
any  drain,  waterdoset,  privy,  or  cesspool  appear  to  be 
in  bad  order  and  condition,  or  to  require  cleansing, 
alteration,  or  amendment,  or  to  be  filled  up  Sec.,"  must 
be  construed  "  reddendo  singula  singulis."  The  alter- 
native given  to  the  vestry  or  district  board  is  to  construct 
a  watercl6set  or  a  privy  according  to  the  class  of  house 
— they  have  no  power  to  compel  the  owner  of  a  small 
house  to  incur  the  expence  of  a  waterdoset,  unless  a 
privy  would  be  insufficient,  and  that  fact  is  not  found 
here.  The  imposing  such  an  expence  on  the  owner  of 
a  small  house  wouldj  in  many  cases,  render  it  valuel&as ; 
for  the  trifling  rent  that  could  be  obtained  for  it  would 
cease  to  be  any  compensation  to  the  landlord.  Tinkler 
V.  The  Wandsworth  District  Board  of  Works  {a)  is  ex- 
pressly in  point.  [Wight man  J*  In  that  case  there 
was  a  general  order  to  abolish  all  privies  within  the 
district ;  and  Lord  Justice  TurneTf  p.  34Dj  expressly 
alludes  to  that  circura stance]      lie  declines  to  decide 

(flj  27  L.  J,  Cfutn.  aia    Aim  reported,  2  Ife  Gr-p  ^  Jmfif,  26K 
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1862.  *^c  present  question;  but  Lord  Justice  Knight  Bruce 
Vestiy  of  P^**  *^®  ^^*®®  ^^  *^®  broader  ground.  At  p.  346 
St.  Lukk*8  jjg  ai^yg^  ic  Remarkable  as  some  of  the  provisions  of 
Lewis.  that  statute  (18  &  19  VicL  c.  120.)  seem  to  be,  I 
am  of  opinion  that  they  do  not  deal  with  the  rights 
of  property  in  such  a  way  as  the  defendants  contend 
that  they  do ;  nor  can  I  find  in  the  two  statutes  (i.  e. 
19  &  20  Vict  cc.  120,  121)  any  warrant  &c.  for  what 
the  defendants  have  been  attempting  and  now  insist 
upon.  The  question  is,  not  whether  they  have  power  to 
cause  or  order  privies  within  their  district  to  be  put  in 
a  proper  and  decent  state,  if  not  in  that  state ;  but  it  is, 
whether  they  have  the  right  or  power  to  force  on  the 
plaintiff  the  mechanical  contrivance  of  waterdosets,  witli 
their  requisite  apparatus,  for  which  he  is  to  find  water 
supply  as  best  he  may,  instead  of  the  privies  (sufficient 
as  privies  if  kept  in  a  condition  proper  for  such  con- 
veniences are,)  which  are  upon  his  land  for  the  purposes 
of  his  cottages  there.  The  claim  of  the  defendants  in 
that  respect  appears  to  me  manifestly  groundle^'^  That 
judgment  also  seems  to  shew  that  the  vestry  here  have 
attempted,  under  colour  of  this  statute,  to  do  what 
could  only  be  done  by  justices  of  the  peace  under  the 
''Nuisances  Removal  Act,"  19  &  20  Vict  c.  121. 

Bomll  was  not  called  on  to  reply. 

CocKBUBN  C.  J.  I  am  of  opinion  that  the  decision 
of  the  magistrate  in  this  case  was  erroneous.  The 
question  submitted  to  us  is,  if  sect.  81  of  this  Act 
authorizes  the  vestry  or  district  board,  where  a  house  has 
an  insufficient  privy,  to  direct  that  a  waterdoaet  shall 
be  constructed  in  its  stead.    The  whole  question  turns 


( 


on  these  words  in  that  section :   "  If  at  any  time  it        1862. 
appear  to  the  vestry  or  district  board  &c.  that  any  house      Vestry  of 
&c.  is  without  a  sufficient  watercloset  or  privy  and  ashpit  ^^^ " 

furnished  with  proper  doors  and  coverings,  and  with  L^^"* 
other  apparatus  and  works  as  aforesaid,  the  vestry  or 
district  board  shall,  in  case  the  same  can  be  provided 
without  disturbing  any  building,  give  notice  in  writing 
to  the  owner  or  occupier  of  such  house,  requiring  him 
forthwith,  or  within  such  reasonable  time  as  shall  be 
specified  in  such  notice,  to  provide  a  sufficient  water- 
closet  or  privy  and  ashpit  so  furnished  as  aforesaid,  or 
either  of  them,  as  the  case  may  require ;  and  if  such 
notice  be  not  complied  with,  it  shall  be  lawful  for  the 
vestry  or  district  board  to  cause  to  be  constructed  a 
sufficient  watercloset  or  privy  and  ashpit,  or  either  of 
them,  or  do  such  other  works  as  the  case  may  require, 
and  to  recover  the  expences  incurred  by  them  in  so 
doing  from  the  owner  of  such  house  in  manner  herein- 
after provided/' 

On  the  part  of  the  vestry  it  is  urged  that  they  were 
right  in  holding  that  the  privies  attached  to  these  houses 
were  insufficient :  while  the  contention  of  the  respondent 
is,  that  although  the  vestry  might  have  directed  him  to 
alter  those  privies  so  as  to  make  them  sufficient,  they 
could  not  order  waterclosets  to  be  put  up  in  place  of 
them.  I  do  not  see  that  such  is  the  necessary  effect  of 
the  language  of  the  Act :  quite  the  contrary.  Power  is 
given  to  the  vestry  &c.  to  cause  to  be  constructed  a 
sufficient  watercloset  or  privy,  "or  either  of  them '/'  which 
last  words  seem  very  strong  to  shew  that  if  the  fact  is 
once  established  that  there  is  an  insufficient  privy,  they 
are  to  have  authority  to  order  a  watercloset  or  privy  in 
the  alternative.  Under  particular  circumstances,  neither 
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1862.        *  ^®^  privy  could  be  constructed  nor  an  old  one  altered 

Vestiy  of      80  as  to  meet  the  necessity  of  the  case.    An  existing 

St.  Lukb*8     privy  might  be  SO  crowded  that  it  would  be  impossible 

Lewis.  to  keep  it  dear  of  an  accumulation  of  filthy  which  might 
cause  disease ;  so  that  the  only  remedy  would  be  by 
introducing  water  to  carry  the  filtli  into  the  sewers, 
and  so  get  rid  of  it.  It  is  right  that  the  authorities 
appointed  by  the  legislature  to  attend  to  the  sanitary 
condition  of  the  parish  or  district  should  have  the 
power  to  do  this^  and  I  think  the  Act  has  given  it  to 
them.  In  Tinkler  v.  The  Wandsworth  District  Board 
of  Works  (o),  the  board  came  to  the  determination  that 
all  privies  in  the  district  should  be  converted  into  water- 
closets. 

WioHTHAN  J.  I  am  of  the  same  opinion.  If  the 
authorities  of  this  parish  have  power  to  order  the  con- 
version of  a  privy  into  a  watercloset^  the  circumstances 
stated  in  the  case  relative  to  the  condition  of  these 
privies  fully  justify  their  doing  so  in  the  present  instance. 
The  words  of  the  Act  appear  completely  to  warrant 
them  in  what  they  have  done^  for  it  says  tliey  may  act 
"  as  the  case  may  require ;"  they  may  ''  cause  to  be  con- 
structed  a  sufficient  waterdoset  or  privy^  or  either  of 
them.'' 

As  to  Tinkler  v.  The  Wandsworth  District  Board  of 
Works  (a),  t)n  which  reliance  has  been  placed  by  the 
respondent,  there  is  an  obvious  distinction  between  it 
and  the  present  case :  for  there  the  defendants  had  de- 
clared their  intention  to  do  away  with  all  privies  within 
the  district,  whether  suffident  or  not. 

(a)  27  i.  .7.  C»a«,  342.    Also  ropoptod,  2  Zfe  Gear  #  Jtmes,  261. 
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Crompton  J.    I  am  of  the  same  opinion.    Those  last        18(52. 
words  "or  either  of  them'^  appear  to  me  quite  clear,      Vestiyof 
and  to  remove  all  doubt     It  is  no  answer  for  the     ®'*  ^^^^'^ 

V. 

respondent  to  say  that  there  is  another  remedy  in  certain        L»wi8. 
cases  where  a  waterdoset  or  privy  becomes  a  nuisance  to 
the  neighbourhood. 

Judgment  for  the  appellants. 


Behn  against  Bubness.  7V/«rfay, 

"^  January  2l8t. 


By  memorandum  of  charter-party,  dated  London,  it  was  agreed  between    Charter-party, 
A.  5.,  therein  described  as  **  owner  of  the  good  ship  or  vessel  called  the    Warranty, 
M.y  of  420  tons  or  thereabonts,  now  in  the  port  of  Amsterdam^*'  and  C.  /?.,    Position  of 
that  the  said  ship,  being  tight,  staunch,  strong,  and  every  way  fitted  and    ship, 
ready  for  the  voyage,  should  "  with  all  possible  despatch  proceed  direct 
to  if.  &c."     In  an  action  by  the  shipowner  against  the  charterer  for  not 
loading  the  agreed  cargo :   Held ;  per  Cockhum  C.  J.,  Crompton  and 
Mellori^.,  dissentiente  Wightman  J. ;  that  the  words  "  now  in  the  port 
of  Amsterdam"  did  not  amount  to  a  warranty,  or  constitute  a  condition 
precedent  to  the  contract,  that  the  ship  was  there  at  the  time  of  making  the 
memorandum  of  charter-party. 

^HE  declaration  alleged  that  the  plaintiff  and  the 
defendant  agreed  by  charter-party  that  the  plaintiff's 
ship  called  The  Martaban,  then  in  the  port  of  Amsterdam, 
and  being  tight^  staunch^  strong  and  every  way  fitted 
and  ready  for  the  voyage^  should^  with  all  possible  dis- 
patch^ proceed  direct  to  Newport,  Monmouthshire,  and 
that  the  defendant  should  there  load  her  with  a  full 
cargo  of  coals^  which  she  should  carry  to  Hong  Kong, 
and  there  deliver  in  consideration  of  freight^  to  be  paid 
after  the  rate  of  sixty  shillings  sterling  for  every  ton  of 
twenty  hundred  weight  of  coals  so  delivered,  and  at  the 
times  and  in  the  manner  following :  that  is  to  say,  one 
third  by  charterer's  acceptance  at  three  months  date 
from  the  final  sailing  of  the  vessel,  or  at  the  owner's 
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1862.  option  in  casli,  under  discount  at  two  and  half  per  cent ; 
Bkhm  one  third  by  charterer's  acceptance  at  six  months  date, 
BujiNKss.  ^^^  charterer  to  insure  the  amount  and  deduct  the  cost 
of  insurance ;  and  the  remaining  one  third  of  the  fireight 
by  the  charterer's  acceptance  at  three  months  datefirom 
the  delivery  to  the  charterer,  in  London^  of  a  certificate 
in  writing,  signed  by  the  consignee,  of  the  right  and 
true  delivery  of  the  cargo  agreeably  to  bills  of  la^ng,  or 
in  cash  under  discount  at  five  pounds  per  cent  per  annum, 
at  charterer's  option :  and  that  the  defendant  should  be 
allowed  ten  days  for  loading,  and  should  receive  the  said 
cargo  as  delivered  from  on  board  at  the  rate  of  not  less 
than  thirty-five  tons  a  working  day,  weather  permitting, 
or  in  default  should  pay  demurrage  at  the  rate  of  four 
pence  per  ton  register  per  like  day.  Averment  of  per- 
formance by  the  plaintiff,  and  default  by  the  defendant 

Plea.  That  at  the  time  of  making  the  charter- 
party,  time  was  an  essential  and  material  part  of  the 
contract,  and  the  then  situation  of  the  ship  was  a 
material  and  essential  part  of  the  contract,  as  the  plain- 
tiff and  defendant  respectively  th^i  well  knew,  and  that 
the  said  ship  was  not,  at  the  time  of  making  the  said 
charter-party,  in  the  port  of  Amsterdam^  of  which  the 
defendant  then  had  no  knowledge  or  notice. 

Issue. 

The  following  special  case,  of  which  the  pleadings  were 
to  be  deemed  part,  was  stated  by  consent  of  the  parties 
under  the  order  of  a  Judge. 

By  memorandum  of  charter-party,  dated  London,  the 
19th  October,  1860,  the  plaintiff's  ship  '' Martabari' 
was  chartered  to  the  defendant  in  the  words  and 
figures  following,  viz. :  "  It  is  this  day  mutually  agreed 
between  A,  Behn,  Esq.,  owner  of  the  good  ship  or 
vessel  called  The  Martaban,  of  420  tons  or  thereabouts. 
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now  in  tlie  port  of  Am^erdam^  and  Jama  Bumess,  Esq.,       1862. 

of  Landm,  merchant^  that  the  said  ship  being  tight,        ^^ 

staunch,  strong,  and  every  way  fitted  and  ready  for  the     ^^^„g^ 

voyage^  shall^  with  all  possible  dispatch,  proceed  direct 

to  Newport,  Monmauthihiref  addressing  to  Messrs.  G.  W, 

Jmies  Sf  Co*  for  entering  and  clearing,  and  there  load  in 

the  usual  and  customary  manner  in  ten  days,  at  any 

one  of  the  usual  loading  places.    Freighter  may  name 

a  full  and  complete  cargo  of  coals,  which  said  freighter 

binds  himself  to  ship,   not  exceeding  what  she  can 

reasonably  stow  and  carry  over  and  above  her  tackle, 

apparel,  provisions  and  furniture,  (the  captain  to  have  a 

sufficient  quantity  of  coal  on  board  at  port  of  loading 

for  ship's  use  for  the  voyage,  and  have  the  same  endorsed 

on  bills  of  loading,  independently  of  the  cargo) :  and 

being  so  loaded,  shall  therewith  proceed  to  Honff  Kong^ 

or  so  near  thereunto  as  she  may  safely  get^  and  deliver 

the  same  alongside  any  craft,  steamer,  floating  depot  or 

pier  named  by  the  consignee,  notice  to  be  given  to  the 

agent  or  consignee  of  the  vessel  being  ready  to  discharge, 

(the  act  of  God,  the  Queen's  enemies,  riots  and  strikes 

of  pitmen,  fire,  and  all  and  every  other  dangers  and 

accidents  of  the  seas,  rivers   and  navigation  always 

mutually  excepted) :  the  freight  to  be  paid  on  the  quantity 

delivered  in  accordance  with  this  charter,  at  and  afler 

the  rate  of  sixty  shillings  sterling  per  ton  of  twenty 

hundred  weight  in  full  of  all  port  charges,  wharfage, 

consulage,  pilotage,  Ramsgate  and  Dover  dues,  and  to 

become    due,  say  ^rd    by  charterer's    acceptance    at 

3  months  date  from  the  final  sailing  of  the  vessel,  or 

at  owner's  option  in  cash,  under  discount  at  2^  per 

cent. ;  Jrd  by  charterer's  acceptance  at  6  months,  the 

charterer  to  insure  the  amount  and  deduct  the  costs 

of  insurance;  the  remaining  ^rd  of  the  freight,  less  the 
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1862.  cost  of  any  coals  short  delivered  at  the  port  of  final 
Bbbn  discharge^  and  after  deducting  such  cash  as  may  be 
BuRNEss.  advanced  by  the  agent  of  the  charterer's  for  ship's  use, 
which  the  captain  is  at  liberty  to  draw  to  extent  of  200L 
on  usual  terms  against  captain's  draft  on  charterer  at 
90  days  sight,  to  be  paid  by  the  charterers  at  3  months 
date  from  the  delivery  to  the  charterer  in  London,  of  a 
certificate  in  writing  signed  by  the  consignee,  of  the 
right  and  true  delivery  of  the  cargo,  agreeably  to  bills 
of  lading,  or  in  cash  under  discount  at  5  per  cent  x>cr 
annum,  at  freighter's  option.  The  vessel  to  deliver  as 
customary,  and  the  cargo  to  be  delivered  by  the  captain 
and  received  by  the  consignee  at  the  rate  of  not  less 
than  85  tons  a  working  day,  weather  permitting,  or  to 
pay  a  demurrage  at  the  rate  of  four  pence  per  ton 
register  per  like  day.  The  vessel  to  be  addressed  to 
freighter's  agents  inwards  only,  at  the  port  of  discharge, 
free  of  commission,  but  paying  2  per  cent,  to  charterer 
in  London,  same  to  be  deducted  from  Ist  payment  of 
freight :  any  claim  of  average  to  be  settled  according 
to  the  custom  at  Lloyd'% :  a  commission  of  5  per  cent, 
on  amount  of  freight  is  due  by  the  owner  on  signing 
this  charter-party  to  David  Brown,  ship  broker,  London, 
and  to  whom  the  ship  is  to  be  addressed  on  her  return 
to  London :  penalty  for  non-performance  of  this  agree- 
ment, estimated  amount  of  freight/' 

The  ship  Mariaban  arrived  on  the  previous  15th 
October,  1860,  at  Nietodiep,  at  the  entrance  to  the 
Great  Noord  HoUandixche  Canal,  on  her  way  with  a 
cargo  from  Sourabaya  to  the  docks  at  Amsterdam,  which, 
under  favourable  circumstances,  she  could  have  reached 
in  twelve  hours  more ;  but,  in  consequence  of  strong 
gales  from  the  opposite  quarter,  and  the  absence  of 
steam  tug  power,  she  was  unavoidably  prevented  from 


reaching  the  place  of  discharge  in  the  Amsterdam  Docks 
before  day  break  on  the  23d  day  of  the  same  month  of 
October.  Niewdiepy  the  place  where  the  vessel  was 
nnavoidably  detained  by  the  circumstances  aforesaid  on 
the  said  19th  day  of  October,  the  date  of  the  above  recited 
memorandum  of  charter-party,  is  a  place  in  the  direct 
course  of  the  said  vessel  to  Amsterdam,  and  is  sixty-two 
English  miles  from  that  place,  but  is  not  within  the  port 
of  Amsterdam. 

The  ship  Martaban,  having  discharged  her  cargo  with 
all  possible  despatch,  was  immediately  made  ready  for 
sea,  and  without  any  delay  sailed  on  the  16th  day  of 
November,  and  proceeded  direct  for  Newport,  pursuant 
to  the  charter-party,  and  arrived  there  on  the  1st 
December  following.  Notice  was  given  to  the  defend- 
ant's agent  at  Newport  on  the  5th  day  of  the  same 
December  that  the  ship  was  ready  to  receive  cargo, 
and  on  the  16th  December  the  stipulated  lay  days  ex- 
pired The  defendant  continually,  up  to  the  expiration 
of  the  said  lay  days  and  afterwards,  revised  to  load 
the  ship.  The  plaintiff  as  soon  as  possible  thereafter, 
namely  on  the  20th  December,  rechartered  the  vessel  for 
Hong  Kong  from  Newport,  with  a  cai^o  of  coals,  at  a 
smaller  rate  of  freight  than  the  defendant  had  agreed 
to  pay,  being  at  the  time  the  highest  that  could  be 
obtained ;  and  thereupon  the  vessel,  having  loaded  with 
all  possible  dispatch,  sailed  without  delay  for  Hong 
Kong. 

The  following  statement  is  added  at  the  request  of  the 
defendant's  counsel,  and  under  protest  by  the  plaintiff's 
counsel. 

Before  the  charter  was  made,  the  defendant  told  the 
plaintiff's  broker  that  he,  the  defendant,  had  a  contract 
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1862.  with  the  English  govemment  to  supply  coals  at  Hang 
Bjhji  Kanff  in  China,  and  that  he  was  taking  up  the  ship  for 
BuRHESB.  ^^  purpose  of  fulfilling  that  contract.  The  defendant 
did  not  state  that  there  was  any  limit  of  time  for  the 
performance  of  the  contract  with  the  goyemment,  but  he 
said  that  there  had  been  so  much  delay  in  the  sailing 
of  the  ships  previously  taken  up^  he  would  not  take  up 
any  which  he  was  not  certified  was  ready,  or  as  near  as 
possible  ready. 

The  question  for  the  opinion  of  the  Court  is.  Whether 
the  words  now  in  the  part  of  Amsterdam  in  the  said 
charter-party  amount  to  a  warranty,  and,  if  so,  whether 
the  position  of  the  ship  Martaban  on  the  19th  day  of 
October  amounted,  imder  the  circumstances,  to  a  breach 
of  that  warranty. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  the  question  of  damages  is  to  be 
referred  to  the  Master,  and  judgment  to  be  entered  for 
the  plaintiff  for  such  damages  and  costs  of  suit. 

If  the  Court  shaU  be  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover,  then  judgment  of  nolle  prosequi, 
with  costs  of  defence,  shall  be  entered  up  for  the 
defendant 

Manisty  (Maclachlan  with  him),  for  the  plaintiff. — 
The  words  in  this  charter-party,  "  now  in  the  port  of 
Amsterdam"  do  not  constitute  a  warranty  or  condition 
precedent  to  the  contract  that  the  ship  was  there  at  the 
time  of  the  execution  of  the  instrument,  and,  if  they 
did,  here  was  no  breach  of  it.  The  rule  in  constru- 
ing contracts  of  this  nature  is  to  look  to  the  intention 
of  the  parties  as  collected  from  the  instrument.  Here 
the  intention  was  that  the  statement  of  the  position  of 
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the  ship  should  be  mere  matter  of  description,  and  if  any 
damage  resulted  to  the  charterer  from  his  object  being 
firustrated  in  consequence  of  her  not  being  in  that  position 
at  the  time,  his  remedy  should  be  by  a  cross  action  for 
damages :  and  this  construction  is  in  accordance  with 
that  put  on  instruments  of  this  nature  in  Ritchie  v.  Atkin- 
son  {a),  Freeman  v.  Taylor  {b)j  Clipsham  v.  Fertue  (c) 
and  Barker  v.  Windle  {d),  Dimech  v.  Corlett  (e),  where 
the  previous  cases  are  reviewed,  is  an  express  authority 
on  the  point.  [Crompton  J.  Ollive  v.  Booker  (/),  de- 
cided eleven  years  before,  seems  the  other  way.  His 
Lordship  also  mentioned  Boone  v.  Eyre  (jy).  Wiyhtman  J. 
referred  to  Kenyon  v.  Berthon  (A)  and  Colby  v.  Hunter  (i)»] 
Those  two  cases  were  on  policies  of  insurance,  which 
are  a  very  different  thing,  for  there  the  whole  risk  and 
premium  depends  on  the  representation.  Great  incon- 
venience would  result  from  holding  such  matters  as 
these  conditions  precedent ;  for  if  the  statement  as  to  the 
exact  position  of  the  ship  or  the  time  of  her  sailing  is 
to  be-  deemed  part  of  the  essence  of  the  contract,  the 
variance  of  a  few  yards  or  minutes  would  vitiate  the 
whole.  Moreover  if  the  words,  "  now  in  the  port  of 
Amsterdam"  are  to  be  construed  as  amounting  to  a  con- 
dition precedent,  a  similar  construction  ought  to  be  put 
on  the  other  words  in  the  same  sentence,  being,  "  tight, 
staunch,  strong,  and  in  every  way  fitted  and  ready  for  the 
voyage  /'  which  is  contrary  to  Tarrabochia  v.  Hickie  (A). 
The  verbal  statement  introduced  into  this  case  under 
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1862.       protest  ought  not  to  be  attended  to  —the  doing  so  woidd 

Behn        have  the  effect  of  importing  a  verbal  statement  into  a 

BvRNEss.      charter-party:   Hur8ty.Usbame(a).   [ WTyAftwan J.  The 

new  matter  introduced  makes  no  difference,  because  it 

says  the  ship  must  be  ''ready  or  as  near  as  possible 

ready."] 

F.  M.  Wliite  {Hanyman  with  him),  contrk. — The 
statement  of  the  position  of  the  ship  in  this  charter- 
party  is  a  warranty  that  she  was  at  that  place  at  the 
time ;  and  the  facts  shew  a  breach  of  it.  The  rule  has 
been  correctly  stated  by  the  other  side,  that  the  thing  to 
be  looked  to  is  the  intention  of  the  parties  as  collected 
from  the  instrument.  It  is  to  be  observed  that  the 
words  here  are  not  the  usual  ones,  that  the  ship  shall 
proceed  on  her  voyage  ''with  all  convenient  speed,"  but 
"with  all  possible  despatch."  Ollive  v.  Booker  (b)  is  an 
authority  in  point  for  the  defendant ;  and  there  are  several 
other  instances  where  statements  of  this  nature  have 
been  held  to  amount  to  conditions  precedent :  e.  g.  that 
a  ship  shall  answer  a  particular  description.  Hurst  v. 
Usbome  (a);  that  she  shall  be  seaworthy  when  about  to 
sail,  Thompson  v.  Gillespy  {c)  ;  that  she  shall  sail  on  a 
particular  day,  Cranston  v.  Marshall  (d),  CroochewU  v. 
Fletcher  {e) ;  that  she  shall  be  ready  to  receive  cargo  at  a 
certain  time,  Oliver  v.  Fielden(f);  and  that  goods  are 
on  passage  at  the  time  of  sale,  Gorrissen  v.  Perrin  {g). 
Ab  to  the  authorities  which  have  been  dted  by  the 

(a)  18  C.  B.  144.  (h)  1  Exoh.  416. 

{c)  6E,^B,209.  (<Q  5  Exeh,  395. 

(e)  IK^N,  803;  26  X.  J.  Exeh,  163. 
(/)  4  Exch.  136.  (^)  2  a  B.  X  8.  681. 
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other  side^  Dimech  y.  Corlett  (a)  was  decided  on  its  pecu-        1862. 
liar  circumstances;  Ritchie  v.  Atkinson  (ft)  was  an  action        behn 
for  freight^  and  there  had  been  a  part  performance^  and     bdaiiess. 
it  is  distinguished  on  that  ground  in  Glaholm  v.  Hays{c). 
Barker  y.  WindU,  in  the  Exchequer  Chamber  [d),  is  more 
fully  reported,  25  L.  J.  Q.  B.  349,  nom.  Windle  y.  Barker, 
fix>m  whence,  and  especially  from  the  judgment  of  itfar- 
tin  B.,  it  appears  that  the  question  there  was  one  of  fact 
rather  than  of  law :  besides,  the  ship  was  only  described 
as  being  of  the  specified  size,  or  '^  thereabouts,''  so  that 
there  could  be  no  pretence  for  suggesting  a  warranty  as 
to  size. 

Manisfy,  in  reply.— It  is  doubtful  whether  Cranston 
y.  Marshall  {e)  and  Croockewitv.  Fletcher  {/)  will  stand,  if 
brought  before  a  higher  tribunal.  If  they  do,  it  will  be 
on  the  ground  taken  in  Tarrabochia  y.  Hickie  {g)  and 
Seeger  y.  Duthie  (A),  that  a  contract  that  a  ship  shall  sail  on 
a  giyen  day  is  a  warranty,  although  a  contract  that  she  is 
to  sail  ^*  within  a  reasonable  time,''  or  ''with  all  possible 
despatch,"  is  not.  If  the  words  here  amount  to  a 
warranty,  no  qualification  can  be  grafted  on  it,  for  a 
warranty  must  be  taken  in  omnibus. 

CocKBrBN  C.  J.  Our  judgment  should  be  for  the 
plaintiff  I  feel  considerably  embarrassed  by  the  con- 
flict of  authority  which  we  find  in  the  cases  that  have 

(fl)  12  Moo.  P.  a  a  199.  (b)  10  East,  295. 

(c)  2  Man,  #  Gk  267.  (cQ  6  £  #  A  676. 

(e)  5  Exch.  396. 

(/)  1  iET.  #  JV;  893;  26  L,  J,  Exch.  163. 

(^)  1  /T.  #  N.  18a 

(h)  8  e.  B.  N.  8.  45;  ^L.J.  C.  P.  253. 
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1862.        been  brought  under  our  attention  in  the  course  of  the 

Behn        learned  arguments  on  both  sides. 
BuRNESB.  Ollive  V.  Booker  (a)  appears  to  me  directly  in  point. 

The  statement  in  the  charter-party  there  was  that  the 
ship^  relating  to  which  the  question  arose^  was  then  "  at 
sea,  having  sailed  three  weeks  ago  /'  and  the  Court  of 
Exchequer  held  that  that  fact  was  a  condition  precedent 
to  the  enforcing  of  the  contract  by  the  shipowner  against 
the  charterer.  On  the  other  hand,  Dimech  y.  Corlett  {fi) 
appears  also  in  point  to  this  case,  and  is  in  conflict  with 
the  preceding  one  of  Ollive  y.  Booker  (a).  In  Dimech 
y.  Corlett  {b)  the  representation  was  that  the  vessel,  the 
subject  of  the  charter-party,  was  then  at  anchor  at  a 
given  place,  and  it  appeared  that,  so  far  was  that  firom 
being  the  fact,  she  was  in  dry  dock  and  undergoing  the 
process  of  being  sheathed  in  copper ;  and  the  contract 
was  that  she,  being  in  the  position  described,  should  sail 
"  with  all  convenient  speed.*'  The  Privy  Council  held 
that  her  being  in  that  position  was  not  a  condition  pre- 
cedent— that,  if  she  was  not  there,  it  was  merely  matter 
of  cross  action  for  damages ;  or  that,  if  the  object  of  the 
voyage  was  frustrated,  it  might  be  a  good  answer  to  an 
attempt  of  the  shipowner  to  enforce  the  contract  against 
the  charterer. 

In  this  conflict  of  the  decisions  the  right  course  for 
this  Court  is  to  abide  by  the  later  decision,  which  is  also 
that  of  a  Court  of  very  high  authority,  and  one  or  more 
of  the  members  of  which  were  particularly  conversant 
with  shipping  law. 

I  own  if  this  question  were  res  integra  I  should  be 
much  disposed  to  think  that  the  best  mode  of  construing 

(fl)  1  Exch,  416.  (A)  12  Moo.  P.  C.  C.  199. 


these  charters^  where  there  is  a  representation  as  to  the  i862. 
place  of  a  ship,  or  as  to  the  time  of  sailing,  or  analogous  ^^^ 
matter,  would  be  to  hold  that,  if  the  fact  represented  ^^^^^^ 
turns  out  not  to  be  correctly  stated,  and  in  consequence 
of  it  the  charterer  finds  himself  in  a  position  where 
his  speculation  and  enterprise  may  be  frustrated,  and 
the  contemplated  advantages  of  them  converted  into 
disaster  and  loss,  that  should  justify  him  in  repudiating 
the  contract.  But,  on  the  other  hand,  where  the  repre- 
sentation is  that  the  ship  is  at  a  given  place,  or  is  to  sail 
on  a  given  day,  &c.,  and  it  turns  out  that  she  was  not 
there,  or  could  not  sail  for  some  short  time  after  that 
specified,  &c.,  and  there  is  no  real  frustration  of  the 
objects  of  the  charterer,  and  little  or  no  damage  has 
been  done  to  him,  he  should  be  left  to  his  action.  I 
throw  this  out  with  a  view  to  legislation  rather  than  to 
interpretation  of  the  law,  supposing  no  authority  on  the 
subject.  I  do  not  feel  it  at  all  necessary  to  express 
judicially  any  opinion  upon  it;  I  only  say  that  here  is  a 
conflict  of  authority,  and  I  will  abide  by  the  latest  deci- 
sion. I  sincerely  hope  that  the  parties  will  go  to  a  Court 
of  error  where  the  law  may  be  satisfactorily  settled. 

I  have  to  say,  on  the  part  of  my  brother  fVightman  (o), 
that  he  thinks  we  ought  to  abide  by  the  cases  referred 
to  by  Mr.  WhiU^  and  ought  not  to  overrule  them  on  the 
opinion  of  the  Privy  Council. 

Crompton  J.  The  difficulty  here  is  that  there  are  so 
many  of  these  decisions,  and  it  is  not  easy  to  reconcile 
them.  I  join  in  the  opinion  of  my  Lord  Chief  Justice 
that  this  case  should  go  to  a  Court  of  error,  which  will 
be  less  hampered  by  contradictory  decisions,  and  able  to 
(a)  Wightman  J.  had  left  the  Court  before  the  judgment. 
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1862.  laj  down  the  law  more  authoritatively  than  we  can,  who 
Behh  ^^  oi^y  a  Court  of  co-ordinate  jurisdiction.  Many  of 
BuRNEBB.  ^^^  cases  justify  my  brother  Wightman  in  his  doubts, 
but  I  agree  with  the  view  of  my  Lord  Chief  Justice.  I 
think  it  lies  on  the  party  setting  up  this  kind  of  state- 
ment as  a  condition  precedent  to  shew  that  it  is  one, 
L  e.  that  the  parties  intended  that  there  was  to  be  no 
contract  unless  the  stipulation  was  performed  to  the 
letter.  Now,  looking  at  the  earlier  authorities,  I  can- 
not help  thinking  that  the  law  on  this  subject  is  a 
branch  of  the  general  law  as  laid  down  in  Boom  v. 
Eyre  (a).  Lord  Mansfield  there  says :  ^*  The  distinction 
is  very  clear,  where  mutual  covenants  go  to  the  whole 
of  the  consideration  on  both  sides  they  are  mutual  con- 
ditions, the  one  precedent  to  the  other.  But  where  they 
go  only  to  a  part,  where  a  breach  may  be  paid  for  in 
damages,  there  the  defendant  has  a  remedy  on  his  cove- 
nant, and  shall  not  plead  it  as  a  condition  precedent" 
Here  a  very  minute  matter,  such  as  a  discrepancy  of 
a  day  or  an  hour,  would  be  a  breach  if  the  statement 
is  to  be  taken  as  a  condition  precedent;  which  is  the 
proper  expression,  as  stated  by  my  brother  Williams  in 
Barker  v.  fVindle  (Jb)  in  the  Exchequer  Chamber,  who 
points  out  that  "  warranty^'  is  not  the  correct  one,  for  if 
there  is  a  warranty  the  party  must  sue  on  it. 

The  early  cases  bear  very  much  the  aspect  that  things 
of  this  kind  are  to  be  looked  on  as  matter  of  stipulation 
merely,  unless  you  can  see  very  clearly  from  the  terms 
of  the  instrument  that  it  was  the  intention  of  the  parties 
not  to  be  bound  unless  they  were  performed  to  a  hair's 
breadth.  The  words  in  the  present  charter-party,  that 
the  ship  was  to  sail  ''with  all  possible  despatch,''  created 

(<i)  1  H.  BL  273,  note.  (6)  6  J2?.  #  7?.  675,  679. 
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my  chief  doubt ;  but  it  is  too  slight  to  act  on.  Now  1862. 
OUive  V.  Booker  (a),  which  was  decided  about  eleven  J^^ 
years  ago^  and  some  other  cases^  varied  the  old  notion 
about  independent  stipulations.  I  was  never  quite  satis- 
fied with  them^  but  should  feel  bound  by  them.  OUive 
V.  Booker  (a)  is  very  near  the  present  case,  but  Dimech 
V.  Corlett  {b)  is  still  nearer,  for  it  is  almost  word  for  word. 
I  should  not  like  to  found  my  judgment  on  any  minute 
or  fine-spun  difference  between  those  two  cases,  yet^ 
when  we  look  at  the  decisions  which  have  taken  place 
within  the  last  two  or  three  years,  we  must  consider 
Ollive  V.  Booker  as  in  some  d^ree  shaken,  and  that  they 
are  I  think  nearer  to  what  the  law  ought  to  be.  At  all 
events^  we  must  go  by  the  latest  authority,  and  leave 
the  question  to  the  Exchequer  Chamber. 

Mellor  J.  With  very  considerable  hesitation  I  have 
arrived  at  the  same  conclusion  with  my  Lord  Chief  Jus- 
tice and  my  brother  Crompton.  I  cannot  distinguish 
this  case  from  OUive  v.  Booker.  That  case  has,  how- 
ever, been  broken  in  on  by  the  subsequent  decision 
in  Dimech  v.  Corlett,  and  I  shall  therefore  abide  by 
that  decision.  I  should  have  been  glad  if  OUive  v. 
Booker  had  been  alluded  to  in  the  judgment  there, 
and  the  distinction  between  the  cases  pointed  out.  I 
consider  that  the  ooua  of  proving  this  statement  to  be 
a  condition  precedent  lies  on  the  person  who  asserts  it 
to  be  such.  Looking  at  the  charter-party^  I  do  not  think 
this  is  a  condition  precedent^  and  rather  think  it  is  not- 

Judgment  for  the  plaintiff, 

[a)  I  Erck  4ia  (A)  J  2  Moo.  P.  a  C  199. 
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The   Queen   against  The   Churchwardens   and 
Overseers  of  the  Parish  of  St.  Maby  Arches, 

EXETEB. 

1.  A  pauper  lonatic  had  resided  for  more  than  fire  yeare  in  the  respon- 
dent pansh  with  her  father  and  mother,  when  he  died,  and  she  continued 
to  reside  with  her  mother  in  that  parish  till  October  1858,  when  she  was 
sent  to  the  workhouse,  where  she  remained  till  the  24th  January,  1860. 
In  December^  1859,  her  mother  went  to  reside  in  another  parish,  hut 
did  not  acquire  any  settlement  in  her  own  right  On  the  24Ui  January^ 
1860,  the  pauper  lunatic  was  sent  from  the  workhouse  to  the  county 
lunadc  asylum  and  was  confined  there  until  the  25th  April  following, 
when  she  was  discharged  and  went  to  reside  with  her  mother.  Upon  an 
appeal,  against  an  oraer  of  adjudication  and  maintenance,  under  stat 
16  &  17  Vict.  c.  97.,  upon  the  parish  in  which  her  father  was  settled :  held 
that,  the  pauper  lunatic  being  nnemancipated,  continued  part  of  her 
mother's  family,  and  therefore,  her  mother  haying  ceased  to  be  irremoyable^ 
she  also  ceased  to  be  irremoyable,  and  the  order  was  rightly  made. 

2.  Quare,  whether  an  nnemancipated  child  can  acquire  a  status  of 
iiremoyability  in  its  own  right? 

TTPON  appeal  against  an  order  of  two  jnstices  for  the 
county  of  Lancaster,  adjudging  that  the  place  of 
the  last  legal  settlement  of  Ann  Cambridge,  a  pauper 
lunatic,  confined  in  the  county  lunatic  asylum,  situate 
at  Prestwich,  in  the  said  county,  was  in  the  parish, 
township  or  place  of  St  Mary  Arches,  in  the  city  and 
county  of  the  city  of  Exeter,  and  ordering  the  guardians 
of  the  poor  of  that  parish  to  pay  to  the  guardians  of  the 
poor  of  the  township  of  Manchester,  in  the  county  of 
Lancaster,  certain  sums  of  money  in  respect  of  the 
examination  and  maintenance  of  the  pauper  lunatic, 
the  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case. 

The  place  of  settlement  of  David  Cambridge,  the  father 
of  the  pauper  lunatic  Ann  Cambridge,  was  in  the  appel- 
lant parish.  On  the  3d  October,  1827,  David  Cambridge 
was  married  to  Elizabeth  Trapnell. 


The  pauper  lunatic  is  the  legitimate  unmarried  daughter        1862. 


St.  Mart 
Arches, 

EZfiTEft. 


of  David  Cawhridge  and  his  said  wife^  and  was  bom  on  the  The  Quxsir 
16th  August,  1829.  She  has  never  been  emancipated^  not  overseers  of 
having  been  able  at  any  time^  owing  to  ill  healthi  to  provide 
for  or  take  care  of  herself.  For  twenty-four  years,  namely, 
from  the  month  of  July,  1832,  up  to  the  23d  July,  1856, 
the  pauper  lunatic  and  her  parents  resided  together  con- 
tinuously in  the  respondent  township.  Upon  the  23d 
July,  1856,  David  Cambridge  died.  After  his  death  the 
pauper  lunatic  and  her  mother  continued  to  reside  together 
in  the  respondent  township  until  the  month  of  October, 

1 858,  when  the  pauper  lunatic  was  sent  from  her  said  place 
of  abode  in  the  township  of  Manchester,  by  the  guardians 
of  the  poor  of  that  township,  into  the  Cheetham  Hill  Worh^ 
house,  the  said  workhouse  being  a  workhouse  of  and  for, 
and  situate  within,  the  township  of  Manchester.  The 
pauper  lunatic  remained  in  the  Cheetham  Hill  Workhouse 
until  the  24th  January,  1860.  In  the  month  of  December t 

1859,  and  whilst  the  pauper  lunatic  was  in  the  Cheetham 
Hill  Workhouse,  her  mother  (who  continued  to  be  the 
widow  of  David  Cambridge)  removed  from  the  township 
of  Manchester  to,  and  went  to  reside  in,  the  township  of 
Chorlton-upon^Medlock,  in  the  said  county,  in  which  latter 
township  she  has  ever  since  continued  to  reside.  She  has 
not,  during  her  widowhood,  acquired  any  settlement  in 
her  own  right.  Upon  the  24th  of  January,  1860,  Ann 
Cambridge  was  a  pauper  lunatic,  and  was,  pursuant  to  the 
authority  of  the  statutes  in  that  behalf j  sent  from  the 
Cheetham  II ill  fVorhhouse,  where  she  was  then  rcsicUng^ 
to  the  county  lunatic  asyluxUj  situate  at  Prestwich^  in  the 
said  county,  and  being  a  lunatic  asylum  for  the  said 
county ;  and  Ann  Camhrklge  was  then  received  into  the 
said  asylum,  and  was  confined  therein  until  the  25th 
April,  1860,  when  she  was  discharged,  and  went  to  reside 
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with  Iier  mother  in  the  township  of  ChorUon-upon- 
Medlock, 

It  was  contended^  on  the  part  of  the  appellants,  that, 
tinder  the  circumstances  herein  stated^  the  order  ought 
not  to  have  been  made,  inasmuch  as  the  pauper  lunatic 
was,  at  the  time  of  her  being  conveyed  to  the  county 
lunatic  asylum  at  Prestwich,  exempt  from  removal  to  the 
parish  of  her  settlement  by  reason  of  some  provision  in  the 
Act  9  &  10  Vict  c.  66.,  and  in  the  Act  11  &  12  Vict.  c.  111. 

It  was  contended,  on  th6  part  of  the  respondents,  that 
the  order  was  rightly  made,  inasmuch  as  the  pauper 
lunatic,  when  conveyed  to  the  county  asylum,  was  not 
exempt  from  removal  to  the  parish  of  her  settlement, 
under  the  said  Act  taken  in  connection  with  the  Act 
11&12  Vtcf.cUl. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  pauper  lunatic  was  or  was  not,  at  the  time  of  her 
being  conveyed  to  the  said  county  asylum,  exempt  from 
removal  to  the  parish  of  her  settlement.  If  this  question 
be  answered  in  the  affirmative,  the  order  is  to  be  quashed. 
If  in  the  negative,  the  order  is  to  be  confirmed. 

The  argument,  which  began  on  January  18th,  was 
continued  and  judgment  given  on  January  22d. 


Wheeler  Serjt.  and  West,  for  the  respondents. — By 
Stat.  16  &  17  Vict.  c.  97.  s.  97.,  under  which  the  order  was 
made,  two  justices  may  inquire  into  and  adjudge  the 
settlement  of  a  pauper  lunatic  confined  in  an  asylum, 
and  order  the  expences  of  the  examination  and  mainte- 
nance to  be  paid  by  the  guardians  of  the  union  or  the 
overseers  of  the  parish,  as  the  case  may  be.  But,  by 
sect.  102,  repealing  sect.  5  of  stat.  12  &  13  Vict  c.  103., 
all  such  expences  in  the  case  of  a  pauper  lunatic  ''who 
would,  at  the  time  of  his  being  conveyed  to  such  asylum  &&, 


have  been  exempt  from  removal  to  the  parish  of  his  settle- 
ment &c/'  "  shall  be  paid  by  the  guardians  of  the  parish 
wherein  such  lunatic  shall  have  acquired  such  exemption 
if  such  parish  be  subject  to  a  separate  board  of  guardians^ 
or  by  the  overseers  of  such  parish  where  the  same  is  not 
subject  to  such  separate  board,  and  where  such  parish  shall 
be  comprised  in  any  union  the  same  shall  be  paid  by  the 
guardians,  and  be  charged  to  the  common  fund  of  such 
union.''  Here  the  pauper  lunatic  was  not  emancipated, 
and  therefore  her  removability  depends  on  whether  her 
surviving  parent  was  removable  or  not.  Her  father  was 
irremovaUe  from  Manchester  at  the  time  of  his  death, 
and  if  her  mother  had  remained  there  the  pauper  limatic 
would  have  been  irremovable ;  but  her  mother  having 
broken  her  residence,  and  thereby  become  removable, 
the  pauper  lunatic,  when  she  left  the  asylimi,  was  also 
removable,  because  she  was  unemancipated ;  Regina  v. 
The  Inliabitants  ofCudham  (a).  In  The  Overseers  of  St. 
Giles  in  the  Fields,  appts..  Guardians  of  the  Strand 
Union,  respts.  (i),  the  pauper  lunatic  was  exempt  from 
removal  at  the  time  of  his  being  conveyed  to  the  asylum. 
Regina  v.  The  Overseers  ofElvet  (c)  may  be  relied  on  by 
the  other  side,  but  there  both  parents  were  dead  at  the 
time  the  order  was  made.  The  object  of  stats.  9  &  10 
Vict.  c.  66.  s.  1.  and  11  &  12  Vict.  c.  111.  s.  1.  was  to 
prevent  the  separation  of  members  of  the  same  family. 
[They  cited  Rex  v.  The  Inhabitants  of  Much  Cawame  (d), 
and  referred  to  Lord  CampbeJPs  judgment  in  Regina  v. 
The  Inhabitants  of  St  Ann,  Blackfriars  (e).] 
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(a)  IK^E,  409. 

(6)  7  Jur.  N,  8. 161 ;  8.C.30  L,  J,  M,  C,  12. 

{e)  6  Jur.  K  8.  1360;  29  L.  J.  M.  C.  17. 

\d)  2  i?.  #  Ad.  861.  (f)  2K^B.  440.  445. 
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St.  Mary     1858:    and  therefore,  also,  when  she  was  sent  to  the 
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Exeter,      asylum ;   because  the  time  during  which  she  received 

relief  in  the  respondents'  workhouse  is  to  be  treated  for 
all  purposes  as  if  it  had  never  existed :  per  Lord  Camp- 
bell, in  delivering  the  judgment  of  the  Court  in  The  Over' 
seers  of  Hartfield,  appts.,  The  Churchwardens  of  Rather- 
field,  respts.  (a),  overruling  Regina  v.  The  Inhabitants  of 
Salford  (6).  Stat.  16  &  17  Vict.  c.  97.  s.  102.  mentions  the 
time  of  the  pauper  lunatic  being  conveyed  to  the  asylum 
as  that  at  which  his  status  of  irremovability  is  to  be  ascer- 
tained. And  Stat  12  &  13  Vict  c.  103.  *.  4.,  following  stat. 
9  &  10  Fict.  c.  66.  ff.  1.,  as  to  the  exclusion  of  particular 
periods  in  the  computation  of  the  five  years,  enacts  that  the 
removal  of  any  pauper  lunatic  to  an  asylum  &c.,  and  the 
removal  of  any  pauper  otherwise  than  under  an  order  of 
removal  from  his  place  of  abode  in  any  parish  of  a  union 
to  the  workhouse  of  such  union,  shall  not  be  deemed  to  be 
an  interruption  of  the  residence  of  such  pauper  in  respect 
of  stat.  9  &  10  Fict.  c.  66.;  ''but  the  time  spent  in  such 
lunatic  asylum  &c.  or  workhouse  &c.  shall  be  wholly  ex- 
cluded from  the  computation  of  the  time  of  the  residence." 
In  Regina  Y.  The  Guardians  of  the  West  FFard  Union  (c) 
Lord  Campbell,  in  delivering  the  judgment  of  the  Court, 
said,  stat.  12  &  13  Vict.  c.  103.  s.  4.  expressly  relates  to 
the  status  of  irremovability,  "and  was  passed  for  the 
purpose  of  regulating  liabilities  as  between  parishes  of 
residence  and  parishes  of  settlement.'^  [They  also  cited 
Regina  v.  The  Inhabitants  of  St.  Leonardos,  Shoreditch  (d), 

(a)  17  Q.  B.  746. 762.  (b)  12  Q.  B.  106. 

(c)  7E.fB.  21.  26.  {d)  14  Q.  J5.  340. 


and  Regina  v.  The  Inhabitants  of  Potterhanwarth  (a),]        1862. 
The  mother  of  the  pauper  lunatic  changed  her  residence.    The  Quebn 
before  the  conveyance  of  the  pauper  to  the  lunatic  asylum,    orerseers  of 
and  therefore  the  break  of  residence  would  have  no  effect     ^i^^^ 
upon  the  status  of  irremovability  which  the  pauper  lunatic      Exstbb. 
had  acquired  in  Manchester. 

Secondly.  The  pauper  lunatic  is  not  within  the  proviso 
to  sect.  1  of  stat  11  &  12  Ftct.  c.  111.,  which  repealed  the 
proviso  in  stat.  9  &  10  FicL  c.  66.  s.  1.  The  proviso  in  11 
&  12  Vict  c.  111.  is,  "  Whenever  any  person  shoidd  have  a 
wife  or  children  having  no  other  settlement  than  his  or  her 
own,  such  wife  and  children  should  be  removable  from  any 
parish  or  place  firom  which  he  or  she  would  be  removable, 
notwithstanding  any  provisions  of  the  said  recited  Act ; 
and  should  not  be  removable  from  any  parish  or  place 
from  which  he  or  she  should  not  be  removable  by  reason 
of  any  provision  in  the  said  recited  Acf  This  question 
always  arises  after  expences  have  been  incurred,  which 
accounts  for  the  peculiar  language  ^'shotdd  be  re- 
movable*' and  "would  be  removable,*'  which,  in  Regina 
V.  The  Inhabitants  of  Cudham  (6),  Crompton  J.  said  he 
was  unable  to  see  the  effect  of.  The  proviso  contem- 
plates the  father  as  living  at  the  time,  and  has  not  pro- 
vided for  the  alternative  of  his  death,  and  therefore  in 
that  event  the  proviso  does  not  iimit  the  wide  term  in 
which  the  irremovability  after  five  years'  residence  is 
aaaSsnei*  The  proviso  applies  only  to  the  father;  if 
it  IS  understood  as  applying  to  the  case  where  the 
mother  happens  to  survive,  and  becomes  the  head  of 
the  family,  the  mother  of  the  pauper  lunatic  had  no 
settlement.  Moreover,  the  word  "  children*'  in  these 
provisoes  was  intended  to  refer  to  persona  of  tender 
(a)  lB.fE.  203.  (h)  1  E  ^  £  400.  413. 
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years,  and  not  to  include  a  person  of  the  age  of  thirty 
years.  Further,  upon  the  death  of  the  father,  the 
pauper  lunatic  has  his  settlement  until  the  mother  gains 
one  in  her  own  right.  The  policy  of  the  Legislature,  to 
prevent  the  separation  of  members  of  the  same  family, 
which  the  respondents  insist  upon,  and  which  has  been 
further  carried  out  by  stat  24  &  25  Vict.  c.  55.  s.  2.,  will 
be  frustrated  if  the  pauper  lunatic  is  removable  to  the 
appellant  parish,  while  her  mother,  who  is  not  charge- 
able, will  remain  where  she  is.  [^Cockbum  C.  J.  When 
a  man  dies,  his  widow  has  his  settlement.  If  she  ac- 
quires a  fresh  settlement,  the  child's  follows  it  j  if  not, 
the  child  retains  that  of  the  father,  because  the  mother 
has  it.]  If  the  child,  after  the  death  of  the  father,  con- 
tinues to  reside  with  the  mother,  it  would,  if  unemand- 
pated,  follow  the  settlement  which  the  mother  acquired 
subsequently  in  her  own  right ;  but  if  the  father  was 
irremovable  at  the  time  of  his  death,  and  the  child  con- 
tinues in  the  place  of  his  residence,  it  is  irremovable ; 
Begina  v.  The  Overseers  ofElvet  (a).  {^Crompton  J.  In 
that  case  the  child  was  emancipated,  and  never  became  a 
part  of  the  mother's  fiunily ;  and  the  mother  being  dead, 
it  could  not  follow  her  settlement  as  head  of  the  fiunily. 
When  the  mother  becomes  the  head  of  the  family,  you 
say  that  they  can  be  separated  by  a  break  of  residence  on 
the  part  of  the  mother.  Cachbum  C.  J.  If  the  child  has 
not  at  the  time  of  the  death  of  the  fiither  acquired  astatns 
of  irremovability,  how  can  it  have  the  benefit  of  the 
father's  status  of  inremovability  when  the  mother  has  be- 
come  removable  ?]  In  The  Overseers  of  St.  Giles  in  the 
Fields  J  appts.,  The  Guardians  of  the  Strand  Union,  reaps.  (&), 

(a)  5  Jut,  N.  8. 1360;  29  X.  J.  3f.  C,  17. 

(b)  7  Jur.  N.  iSL  161 ;  30  L.  J.  M.  a  12. 


XXV.   VICTORIA. 


b\)l 


the  pauper  lunatic  who  had  resided  unemancipated  with 
his  fiather  five  years,  and  was  then  conveyed  to  the 
asylum,  was  held  exempt  from  removal,  though  the  father 
had  broken  his  residence. 

By  Stat.  24  &  25  Vict  e.  55.  s.  2.,  ''Where  a  child 
under  the  age  of  sixteen  years,  residing  with  its  surviving 
parent,  shall  be  left  an  orphan,  and  such  parent  shall  at 
the  time  of  death  have  acquired  an  exemption  from 
removal  by  reason  of  a  continued  residence,  such  orphan 
shall,  if  not  otherwise  irremovable,  be  exempt  from 
removal  in  like  manner  and  to  the  same  extent  as  if  it  had 
then  acquired  for  itself  an  exemption  from  removal  by 
residence.''    The  words  "if  not  otherwise  irremovable" 
can  have  no  operation  unless  the  child  can  acquire  ex- 
emption fit)m  removal  by  residence,  as  in  Regina  v. 
The  Overseers  of  Elvet  (a)l     [CocKbum  C.  J.     A  child 
may  become  emancipated  in  various  ways.    That  statute 
applies  to  the  case  of  a  child  both  whose  parents  are  dead. 
The  status  of  irremovability  survives,  just  as  the  settlement 
does.]     The  Legislature  supposes  that  the  death  of  the 
parent  would  cause  removability  and  provides  for  the 
case  in  which  the  child  would  not  otherwise  be  removable. 
Thirdly.     The  pauper,  though  imemancipated,  had 
acquired  for  herself  a  status  of  irremovability  when  she 
was  conveyed  to  the  asylum.     She  is  not  within  the 
alternative  in  the  proviso  to  stat.  9  &  10  Vict  c.  66.  s,  1., 
of  a  person  having  no  other  settlement  than  her  own, 
for  the  case  finds  that  the  settlement  of  her  father  was 
in  the  appellant  parish,  and  she  would  have  her  father's 
settlement.     She  had  resided  before  and  after  his  death 
more  than  five  years  in  Manchester.     In  Regina  v.  The 
Overseers  of  Elvet  (a).  Lord  Campbell  said,  "  There  is 
(a)  6  Jur.  N,  S,  1350;  29  L,J.  M.  C.  17. 
VOL.    I.  3   O  B.    &    8, 
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nothing  to  prevent  an  unemancipated  child,  able  to  work 
for  its  bread,  from  acquiring  a  status  of  irremovability/' 
and  ''the  mother  of  the  pauper  having  died  before  she 
became  chargeable,  she  did  not  lose  the  status  of  irremo- 
vability, or  follow  her  mother's  settlement."  [Cockbum 
C.  J.  If  those  observations  are  taken  to  the  fall  extent, 
an  unemancipated  child  living  in  its  father's  family  at  the 
age  of  five  years  might  acquire  a  status  of  irremovability ; 
and  this  consequence  would  follow,  that  if  the  &ther 
changed  his  residence,  and  was  removed  to  the  place  of 
his  settlement,  the  child  could  not  be  removed  with  him.] 


CocKBUBN  C.  J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  respondents.  The  case  turns  upon  the 
question  whether,  at  the  time  the  pauper  lunatic  was 
taken  from  the  workhouse  to  the  lunatic  asylum,  she 
was  removable  from  Manchester,  the  respondent  parish, 
to  the  place  of  her  father's  settlement,  the  appellant 
parish.  The  father  of  the  pauper  Ixmatic  had  acquired 
the  status  of  irremovability  by  his  residence  in  Man- 
Chester :  on  his  death  her  mother,  continuing  to  reside  at 
Manchester,  also  had  the  status  of  irremovability.  The 
pauper,  an  unemancipated  child,  residing  first  with  her 
father  and  afterwards  with  her  mother,  became  charge- 
able and  was  sent  to  the  workhouse.  It  is  admitted 
that  the  time  which  elapsed  between  her  being  sent  to 
the  workhouse  and  the  time  of  making  the  order  of 
adjudication  on  which  the  question  arises,  does  not  count 
so  as  to  create  irremovability  from  Manchester.  The 
mother,  prior  to  the  time  now  under  consideration,  had 
removed  from  Manchester,  and  so  had  lost  her  status  of 
irremovability ;  and  the  question  therefore  is,  whether  the 
pauper  lunatic,  being  unemancipated,  continued  a  member 
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of  her  mother's  family.  I  think  she  did.  It  is  admitted  i862. 
that,  during  the  time  a  child  continnes  a  member  of  the  The  Queen 
family  of  which  either  the  father  or  mother,  as  the  case  orereeere  of 
may  be,  is  the  head,  the  residence  of  the  child  will  not 
create  in  him  or  her  a  status  of  irremovability ;  and 
Stat.  24  &  25  Vict.  c.  55.  s.  3.,  by  which,  on  the  death 
of  the  father  or  mother,  the  prior  residence  with  the 
surviving  parent  enures  for  the  benefit  of  the  child  so 
as  to  create  the  status  of  irremovability,  applies  only  to 
the  case  of  a  child  under  the  age  of  sixteen  years  left  an 
orphan.  The  question  therefore  resolves  itself  into  this, 
whether  the  mother,  if  she  became  chargeable,  would  be 
removable.  Clearly  she  would  be,  because  she  had  broken 
her  residence  in  Manchester,  Then  is  there  anything  in 
Stat.  9  &  10  Vict.  c.  66.  or  in  stat.  11  &  12  Vict.  c.  111. 
to  prevent  the  pauper  lunatic  from  being  removable? 
I  think,  though  the  proviso  in  the  first  statute  is  very 
obscure,  and  the  proviso  in  the  second,  which  was  passed 
in  substitution  of  the  first,  is  still  more  so,  the  effect 
is  that  a  child,  so  long  as  he  or  she  continues  a  member 
of  the  parent's  family,  shall  not  acquire  the  status  of  irre- 
movability until  the  death  of  the  one  or  the  other  parent 
who  was  the  head  of  the  family,  if  that  parent  was  re- 
movable. For  as  it  might  happen  that  the  wife  or  chil- 
dren were  irremovable,  the  statute  intended  to  keep 
families  together,  and  accordingly  made  the  status  of  the 
children,  if  unemancipated,  to  follow  that  of  the  head  of 
the&mily.  In  this  case,  if  the  mother  became  chargeable 
she  might  be  removed  to  the  appellant  parish ;  and  the 
object  of  the  statute  would  be  frustrated  if  we  put  on 
it  the  construction  contended  for  by  the  appellants,  and 
hold  that  the  pauper  lunatic  could  not  be  removed  to 
the  place  of  her  father's  settlement,  or  adjudicated  to  be 
3  o  2 


1862.       settled  there.     It  seems  absurd  that  a  person  of  thirty 
The  Queen    7®^"^  ^^  ^^  should  still  be  treated  as  a  child ;  but  it  is 
well  established  that  for  all  purposes  of  settlement  and 
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ExsTEB.      member  of  the  family  of  the  parent.     Therefore  the 

pauper  lunatic^  in  respect  of  settlement  and  removability^ 
follows  the  condition  of  the  mother.  The  mother^  by 
her  break  of  residence  in  Manchester^  has  ceased  to  be 
irremovable;  and  therefore  the  pauper  limatic^  being 
chargeable^  may  be  adjudged  to  be  settled  in  the  appel- 
lant parish. 

On  the  further  question^  whether  an  unemancipated 
child  can  acquire  a  status  of  irremovability  in  its  own 
rights  it  is  not  necessary  to  come  to  any  conclusion. 

Crompton  J.  I  also  am  of  opinion  that  we  best  carry 
out  the  policy  and  meaning  of  the  words  of  stat.  11  &  12 
Vict  c.  111.  «.  1.,  which  latter  are  very  meagre,  by  hold- 
ing that  the  status  of  irremovability  of  an  imemancipated 
child  follows  the  status  of  the  head  of  the  family,  just  as 
the  settlement  of  such  a  child  follows  the  chaages  of  set- 
tlement of  that  head.  Stat.  16  &  17  Vict,  c  97.  *.  102., 
which  makes  provision  for  the  costs  of  the  maintenance 
of  a  pauper  lunatic  who  is  exempt  from  removal,  points 
distinctly  to  the  time  when  the  pauper  lunatic  is  con- 
veyed to  the  asylum,  &;c.,  as  that  at  which  the  question 
arises  whether  he  was  exempt  from  removal.  And  that 
depends  on  stat.  11  &  12  Vict  c.  111.,  which  is  a  substi- 
tution for  the  proviso  to  sect.  1  of  stat.  9  &  10  Vict  c.  96., 
and  gives  the  law  upon  the  subject.  [His  Lordship  read 
the  11  &  12  Vict  c.  111.  s.  L]  In  this  case,  the  father 
having  died,  the  mother  became  the  head  of  the  family, 
and  the  question  is  whether  the  pauper  lunatic  is  not  a 
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child  within  that  proviso.  The  section  could  not  refer  to  1862. 
a  dead  person  having  a  child ;  and  the  words  ''  having  no  The  Queen" 
other  settlement  than  his  or  her  own/'  and  "  from  which  Orerseers  of 
he  or  she  wotdd  be  removable/'  meet  the  case  of  the 
mother  surviving  the  father.  It  is  said  that^  in  this  case^ 
the  pauper  lunatic  has  the  settlement  of  the  father^  and 
not  that  of  the  mother^  and  that  is  true  in  one  sense^ 
because  it  is  derived  from  the  father ;  but  the  section  ap- 
plies to  the  case  where  a  child  has  no  other  settlement  than 
that  of  the  mother  in  the  sense  in  which  the  statute  uses 
the  expression^  because  it  is  dependent  on  and  floats  with 
hers.  When  the  father  is  dead^  the  removability  of  an 
unemancipated  child  depends  on  that  of  the  mother,  who 
is  the  head  of  the  family ;  and  in  this  case  the  mother 
ceased  to  be  irremovable  before  the  child  was  conveyed 
to  the  asylum. 

The  two  cases  which  were  cited  in  support  of  the 
contention  of  the  appellants^  were  not  decided  on  a 
change  of  the  status  of  the  surviving  parent  of  the 
pauper  lunatic.  In  Regina  v.  The  Overseers  of  Elvet  {a), 
the  mother  was  sent  to  the  lunatic  asylum  before  the 
father  died^  there  was  no  change  in  her  status  of 
irremovability^  and  she  was  not  the  head  of  the  family 
at  the  time  of  the  order  being  made.  The  Overseers 
of  St.  GileSy  appts.,  The  Guardians  of  the  Strand  Union 
reapts.  {h)^  is  still  le^s  applicable  :  the  father  having  lost 
his  status  of  irremovability  after  the  pauper  hmatic  had 
been  conveyed  to  the  asylum,  a  question  arose  if  the 
charge  of  maintaining  the  child  should  be  thrown  on 
the  parish  of  settlement;  and  it  was  argued  that  it 
would  be  hard  on  a  parish  if,  when  the  father's  status' 

(tf)  b  jur.  N.  a  1330;  29  z,  /.  ^f.  a  17. 

{ff)  7  Jar.  iV,  &  iGl ;  30  L,  J.  M.  C.  12, 
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was  changed^  that  of  the  child  was  not  changed  also ; 
but  the  Court  said  that  it  might  be  a  casus  omissus^ 
or  it  might  be  the  policy  of  the  Legislature  that  such 
questions  of  chargeability  should  be  settled  at  once. 
The  expressions  used  by  the  Judges^  about  the  child 
acquiring  the  status  of  irremovability  of  the  £biheri  are 
referable  to  the  facts  of  that  case. 

Then  it  was  argued  that  the  time  during  which  the 
pauper  lunatic  was  in  the  workhouse  was  not  only  to  be 
excluded  from  the  computation  of  the  five  years  which 
conferred  the  status  of  irremovability,  but  did  not  deprive 
her  of  the  status  she  had  acquired.  But  that  argument 
does  not  affect  the  question  whether  the  mother  is 
removable;  and,  the  mother  being  removable,  the  case 
is  within  stat  11  &  12  Vict  e.  111.,  and  the  status  of 
an  unemancipated  child  having  no  other  settlement  than 
that  of  the  parent,  is  to  follow  the  status  of  the  head  of 
the  family  just  as  the  settlement  does. 

We  must  decide  the  case  according  to  the  law  as  it 
was  before  stat.  24  &  25  Vict  c.  55. ;  but  I  think  that 
sect.  3  of  that  statute  does  not  alter  the  law ;  it  rather 
presumes  that  the  status  of  removability  or  irre- 
movability of  the  child  would  float  with  that  of  the 
surviving  parent. 


Mellob  J.  was  not  in  Court  during  the  ai^iiment 
on  the  first  day^  and  therefore  took  no  part  in  the 
judgment 

Order  confirmed. 
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The  Queen  against  The  Vestry  of  St.  Luke's,  Wednesday, 

January  22d. 

Chelsea.  

Mandamus, 

The  Metropolitan  Local  Management  Act,  18  &  19  Vict,  c.  120,  s,  69.,    Local  Manage- 
enacts,  that  the  vestry  of  every  parish  mentioned  in  Schedule  A.  shall    f^ent  Act 
make  such  sewers  as  may  be  necessarv  for  effectually  draining  their    jg  a  jq  yid, 
parish :  provided  that  no  new  sewer  shall  be  made  without  the  previous    ^^  jgO.  «.  69.  * 
approval  of  the  Metropolitan  Board  of  Works.    Mandamus  to  the  vestry    Sewers, ' 
of  one  of  these  parishes,  commanded  them  to  make  such  sewers  as    ycstry. 
might  be  necessary  for  draining  a  particular  part  of  the  parish,  and  to 
take  all  necessary  steps  in  that  behalf:  held  defective:  first,  because  it 
did  not  shew  a  present  duty  to  make  the  sewers ;  secondly,  because  it 
ordered  the  defendants  to  make  them  without  shewing  that  the  approval 
of  the  Metropolitan  Board  had  been  obtained. 

TyjANDAMUS  to  the  vestry  of  the  parish  of  St.  Luke, 
Chelsea^  in  the  county  of  Middksex,  recited  that 
the  parish  of  St  Luke,  Chelsea,  was  a  parish  mentioned 
in  Schedule  A.  to  stat.  18  &  19  Vict  e.  120.,  and  that, 
after  the  passing  and  coming  into  operation  of  the  said 
Act  of  Parliament,  it  became  and  was  necessary,  for 
effectually  draining  a  certain  part  of  the  parish  called 
Limerston  Street,  that  the  vestry  should  make  certain 
sewers  and  works,  and  that  the  vestry  were  duly  re- 
quested to  make  the  said  sewers  and  works  by  and  on 
behalf  of  Edward  Wigan  and  John  Alfred  Wigariy  the 
owners  of  certain  houses  in  the  said  street  in  the  parish, 
whose  property  was  greatly  injured  for  want  of  such 
sewers  and  works  for  effectually  draining  the  same,  and 
to  take  all  necessary  steps  in  that  behalf:  but  that  the 
vestry  had  neglected  and  refused  to  make,  and  still  did 
neglect  and  refuse  to  make,  such  sewers  and  works  a  a 
might  be  and  were  necessary  for  effectually  draining  the 
said  part  of  the  parish,  or  to  take  all  or  any  necessary 
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steps  or  step  in  that  behalf.  The  writ  then  commanded 
the  vestry  to  make  such  sewers  and  works  as  might  be 
necessary  for  efiTectually  draining  that  part  of  the  parish 
called  Limerston  Street,  and  to  take  all  necessary  steps  in 
that  behalf. 

Return:  that  the  said  sewers  and  works  were  not 
necessary  for  eflfectually  draining  the  parish  of  St  Lvhe, 
Chelsea,  within  the  meaning  of  the  said  Act  of  Parlia- 
ment, and  that  Limerstan  Street  was  a  street  formed 
after  the  passing  and  within  the  limits  of  stat.  8  &  9 
VtcL  c.  cxliiL,  ''For  better  paving,  lighting,  cleansing, 
regulating  and  improving  the  parish  of  St  Luke,  Chelsea 
(exclusive  of  the  district  of  Hans  Town),  in  the  county 
of  Middlesex/*  and  that  the  said  street  was  never  suflB- 
ciently  paved,  flagged,  stoned,  gravelled,  levelled,  drained 
and  sewered  to  the  satisfaction  of  the  Commissioners  for 
putting  the  last  mentioned  Act  into  execution,  and  had 
never  been  sufficiently  paved,  flagged,  stoned,  graveUed^ 
levelled,  drained  and  sewered  to  the  satisfaction  of  the 
vestry  since  the  coming  into  operation  of  the  Act  for 
the  better  local  management  of  the  metropolis,  and  that 
it  was  the  duty  and  obligation  of  the  respective  owners 
of  the  houses  and  tenements  adjoining  or  abutting  on  the 
said  street  on  each  side  thereof,  subject  to  the  directions 
contained  in  the  last  mentioned  Act,  and  in  the  Act  for 
the  better  local  management  of  the  metropolis,  and  in 
the  bye-laws  made  and  published  by  the  Metropolitan 
Board  of  Works  under  and  pursuant  thereto,  at  their 
own  respective  charges  and  expences,  to  well  and  suffi- 
ciently pave,  flag,  stone,  gravel,  level,  drain  and  sewer 
so  much  of  the  said  street  to  the  centre  thereof  as  was 
opposite  to  and  co-extensive  with  their  respective  houses 
or  tenements  adjoining  or  abutting  on  such  street.   And 
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that  Limerston  Street  was  a  road  or  way  set  out  by  and  1862. 
at  the  expence  of  private  parties  for  the  use  and  accom-  xhe  Qubbh 
modation  of  certain  private  property  near  thereto,  partly  y^^^  ^^ 
built  and  partly  unbuilt  upon ;  that  the  soil  of  the  said  St.  Lukb's, 
road  or  way  was  private  property ;  that  the  said  road  or 
way  was  not  a  highway  repairable  by  the  inhabitants  of 
the  said  parish,  and  had  never  been  paved  or  made  in  a 
proper  or  substantial  manner;  that  a  large  portion  of 
the  land  abutting  on  the  said  road  or  way  was  imenclosed 
building  land,  upon  which  no  houses  had  been  erected, 
or  begun  to  be  erected;  that  the  said  road  or  way  was 
not  a  street  within  the  meaning  of  the  Act  of  Parliament 
for  the  better  local  management  of  the  metropolis ;  that 
there  was,  in  a  certain  part  of  the  parish  of  St  Luke, 
CheUea,  (to  wit)  in  the  King's  Road,  near  to  the  said 
road  or  way  called  Limerston  Street,  a  public  sewer  vested 
in  and  cleansed  and  maintained  by  the  vestry,  conveniently 
situated  and  well  adapted  as  an  outlet  for  the  drainage 
of  the  said  road  or  way,  and  of  the  houses  and  land 
abutting  thereon ;  and  the  vestry  were  ready  and  wil- 
ling, subject  to  the  previous  approval  of  the  said  Metro- 
politan Board  of  Works,  to  permit  the  respective  owners 
of  the  s^d  road  or  way,  and  the  said  houses  and  land, 
at  their  own  costs  and  charges,  to  drain  the  same  into 
the  said  public  sewer  in  the  King^s  Road.  And  that  the 
vestry  were  not  by  law  liable  or  bound,  under  or  by  virtue 
of  the  Act  of  Parliament  for  the  better  local  management 
of  the  metropolis  or  otherwise,  to  cause  to  be  made  the 
said  sewers  and  works. 

And  that  the  vestry  had,  from  the  time  of  the  passing 
of  the  Act  for  the  better  local  management  of  the  metro- 
polis, exercised  a  reasonable  discretion  and  judgment  in 
causing  to  bo  made  such  sewers  and  works  as  were  iu 
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their  judgment  from  time  to  time  necessary  for  effectu- 
ally draining  the  said  parish,  and  that  they  had,  in  the 
exercise  of  such  reasonable  discretion  and  judgment,  and 
with  the  previous  approval  of  the  Metropolitan  Board  of 
Works,  in  manner  directed  by  the  Act  for  the  better 
local  management  of  the  metropolis,  caused  to  be  made 
divers  sewers  and  works  in  and  for  the  drainage  of  the 
parish,  which  sewers  and  works  were  all  the  sewers  and 
works  which  the  vestry,  in  the  exercise  of  such  reason- 
able discretion  and  judgment,  had  deemed  it  expedient 
and  proper  to  cause  to  be  made  before  and  at  the  time 
of  the  issuing  of  the  writ,  or  at  any  time  since,  in  execu- 
tion of  and  for  the  purposes  of  the  Act  for  the  better 
local  management  of  the  metropolis. 

And  that  the  sums  required  for  causing  to  be  made 
and  completed  the  several  sewers  and  works  necessary 
for  effectually  draining  the  whole  of  the  parish  would 
amount  to  a  very  lai^  sum,  to  wit,  to  a  sum  exceeding 
12,000£,  and  that  the  moneys  in  their  possession  or  con- 
trol before  and  at  the  time  of  the  issuing  of  the  writ, 
or  at  any  time  since,  were  wholly  inadequate  and  insuffi- 
cient to  defray  the  costs  of  making  and  completing  such 
sewers  and  works,  and  that  the  vestry  could  not,  other- 
wise than  by  making  and  levying  rates  wholly  exorbitant 
and  unreasonable  in  amount,  and  vexatious  and  oppres- 
sive to  the  ratepayers  of  the  parish,  raise  sums  which 
would  be  sufficient  to  defray  the  cost  of  mftlring  and 
completing  the  said  sewers  and  works^  and  also  to  meet 
the  costs,  charges  and  expenses  to  which  sewers  rates, 
leviable  within  the  parish,  were  then  liable  by  law,  that 
is  to  say,  the  costs  and  charges  of  and  incident  to  the 
cleansing,  repairing,  maintaining  and  managing  the  exist- 
ing sewers  in  the  parish  vested  in  the  vestry,  the  pay- 
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ment  of  tlie  interest  and  portions  of  the  principal  of  tlie        1862. 
mortgage  debts  of  the  late  Metropolitan  Commissioners    The  Queeh 
of  Sewers,  contracted  under  The  Metropolitan  Sewers      ve«tory  of 
Act,  1848,  and  the  Acts  for  continuing  and  amending    Sj  Luke's, 
the  same,  and  charged  under  the  said  Acts  upon  the 
parish,  amounting  to  8226/.  lOf.  5d.,  and  the  payment 
of  the  amounts  required  by  the  precepts  of  the  Metro- 
politan Board  of  Works,  and  payable  by  the  yestry  for 
and  towards  the  expences  of  the  Board  in  the  execution 
of  the  said  Act  of  Parliament,  and  for  raising  moneys 
for  the  metropolis  main  drainage  rate,  imder  and  pur- 
suant to  Stat  21  &  22  VtcL  c.  104.,  for  altering  and 
amending  the  Metropolis  Local  Management  Act,  1855, 
and  extending  the  powers  of  the  Metropolitan  Board  of 
Works  for  the  purification  of  the  Thames  and  the  main 
drainage  of  the  metropolis. 

First  plea,  to  the  whole  return,  that  the  sewers  and 
works  in  the  writ  mentioned,  and  thereby  commanded  to 
be  made,  were  necessary  for  efiectually  draining  the 
parish,  within  the  meaning  of  the  Act  of  Parliament  in 
the  writ  mentioned* 

Issue  thereon. 

2.  Demurrer  to  the  whole  return,  except  the  state- 
ment above  traversed  in  the  first  plea. 

Joinder  therein. 

3.  Plea:  as  to  the  whole  return,  except  the  statement 
traversed  in  the  first  plea,  that  the  vestry  had  not  made 
any  order  that  the  said  street,  called  Limerston  Street, 
should  be  sewered,  pursuant  to  the  local  Act  in  the  return 
referred  to;  and  that  divers  of  the  owners  of  the  houses  and 
tenements  adjoining  or  abutting  on  the  said  street,  on 
each  side  thereof,  had  refused,  at  their  own  expense  or 
charge,  respectively,  to  sewer  any  part  of  the  said  street. 
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1862.       <>f  which  the  vestry  had  notice  long  before  the  issuing 
The  QvmT  ^^  ^^^  writ;  and  the  other  owners  of  the  houses  and 
Ve«^  of     tenements  adjoining  to  or  abutting  on  the  said  street, 
St  Luke's,    willing  to  sewer  such  part  of  the  said  street  as  was  oppo- 
site to  and  co-extensiTe  with  their  respectiye  houses  or 
tenements  adjoining  or  abutting  on  the  said  street,  could 
not  make  the  sewers  and  works  mentioned  in  the  said 
mandamus :  of  all  which  the  yestry  had  notice  long  before 
the  issuing  of  the  writ,  and  before  the  request  in  the  writ 
mentioned. 

Demurrer,  and  joinder  therein. 

The  Attorney  General  (with  him  D.  Keane),  for  the 
prosecutors.  —The  question  as  to  the  sufficiency  of  the 
writ  depends  on  the  construction  of  sect  69  of  The 
Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120. 
By  that  section  '*  The  vestry  of  every  parish  mentioned 
in  Schedule  A.  to  this  Act,  and  the  Board  of  Works  for 
every  district  mentioned  in  Schedule  B.  to  this  Act,  shall 
(subject  to  the  powers  by  this  Act  vested  in  the  Metro- 
politan Board  of  Works)  from  time  to  time  repair  and 
maintain  the  sewers  under  this  Act  vested  in  them,  or 
such  of  them  as  shall  not  be  discontinued,''  &c.,  "  and 
shall  cause  to  be  made,  repaired,  and  maintained  such 
sewers  and  works,  or  such  diversions  or  alterations  of 
sewers  and  works,  as  may  be  necessary  for  effectually 
draining  their  parish  or  district,''  &c.  '*  Provided  always 
that  no  new  sewer  shall  be  made  without  the  prerious 
approval  of  the  Metropolitan  Board  of  Works."  The 
necessity  for  these  sewers  being  admitted  by  the  de- 
murrer, it  is  the  duty  of  the  defendants  to  make  them 
or  take  the  necessary  steps  for  making  them.  Sect.  158 
gives  the  defendants  ample  power  of  raising  the  money 
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required  for  the  construction  of  sewers,  and  sect.  159        1862. 
enables  them  to  exempt  parts  of  the  parish  or  district   The  Quebm 
not  benefited  by  the  execution  of  the  works.     The  last      vestey  of 
part  of  the  return  asserts  that  the  making  of  these  sewers    ^chbls^*' 
is  in  the  discretion  of  the  defendants ;    but  the  terms 
of  sect.  69  are  imperative.    The  words  are,  "  such  sewers 
and  works  as  may  be  necessary/^  not  *'  such  sewers  and 
works  as  shall  in  the  exercise  of  their  discretion  be  deemed 
necessary.^'     That  part  of  the  return  does  not  shew  that 
the  defendants  have  taken  any  steps  towards  making  these 
sewers :  if  it  is  suflScient,  the  duty  may  be  indefinitely 
deferred.    [Crompton  J.    The  general  necessity  for  these 
sewers  is  admitted  by  the  demurrer,  but  the  defendants, 
in  effect,  say  in  their  return  that  they  have  expended 
all  that  they  could  reasonably  r^dse  by  rates  in  the 
construction  of  other  sewers.] 

Sect.  69  makes  the  approval  of  the  Metropolitan  Board 
of  Works  necessary  for  making  these  sewers ;  but  the  writ 
only  calls  upon  the  defendants  to  "  take  all  necessary  steps 
in  that  behalf.'^  If  they  had  returned  an  order  of  the  Me- 
tropolitan Board,  in  such  terms  that  they  could  not  have 
made  the  sewers  without  violating  that  order,  it  would 
have  been  an  answer  to  the  writ.  The  defendants  can- 
not exonerate  themselves  from  the  discharge  of  a  duty 
which  the  Act  of  Parliament  has  thrown  upon  them, 
by  omitting  to  apply  for  the  approval  of  the  Metro- 
politau  Board,  which  they  might  obtain  if  they  applied 
for  it. 

[He  also  argued  that  the  first  part  of  the  return  was 
no  answer  to  the  writ,  inasmuch  as  the  provisions  in  the 
local  Act  did  not  protect  the  vestry  if  they  were  otherwise 
bound  to  make  these  sewers.     He  also  referred  to  sects. 
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90,  92,  93,  96  and  247  of  stat.  18  &  19  Vict.  c.  120.  and 
sects.  95  and  96  of  stat.  8  &  9  Vict  c,  clxiii] 

Sir  jP.  Kelly  (with  him  Webby),  for  the  defendants. — 
First.  Sect.  69  of  stat.  18  &  19  Vict.  c.  120.  contains  a 
general  declaration  of  the  powers  conferred  and  duties 
imposed  upon  vestries  and  district  boards,  one  of 
which  is  that  of  effectually  draining  the  parish  or 
district.  But  the  order  in  which  the  works  necessary 
for  that  purpose  are  to  be  executed  is  left  in  their  dis- 
cretion, as  from  the  necessity  of  the  thing  it  must  be, 
subject  to  the  control  of  the  Metropolitan  Board  of 
Works,  given  by  sects.  137,  138.  The  writ  does  not 
shew  that,  in  the  exercise  of  the  discretion  of  the  defend- 
ants, these  sewers  ought  to  be  made;  nor  does  it  shew 
that  the  making  of  them  is  necessary  for  draimng  the 
whole  parish. 

Secondly.  A  mandamus  will  not  lie  to  order  a  person 
or  body  of  persons  to  do  an  act  which  cannot  lawfully  be 
done  unless  something  has  been  previously  done  by  a  body 
over  which  the  person  or  persons  commanded  to  do  the  act 
have  no  control.  The  first  proviso  in  sect.  69  is  that  ''no 
new  sewer  shall  be  made  without  the  previous  approval  of 
the  Metropolitan  Board  of  Works  :'*  it  does  not  say  who 
is  to  obtain  or  apply  for  that  approval.  This  objection 
is  not  removed  by  the  insertion  of  the  words  in  the  writ 
''to  take  all  necessary  steps  in  that  behalf,''  because 
those  words  follow  the  order  to  make  the  sewers.  But 
suppose  they  were  in  the  beginning  of  the  mandatory 
part  of  the  writ,  there  has  been  no  request  to  the  de- 
fendants to  take  the  step  of  applying  for  the  approval  of 
the  Metropolitan  Board.    And  if  an  application  for  the 
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approval  of  that  Board  is  one  of  the  necessary  steps^  it       1862. 
shews  that  there  must  be  a  discretion  in  the  vestry,  for    The  Queen 
they  could  not  be  required  to  apply  for  the  approval  of     vestiy  of 
the  Metropolitan  Board  to  execute  works  which  they    ^cheuiI.'' 
themselves  thought  to  be  inexpedient. 

As  to  the  return,  it  amounts  to  this,  that  the  defend- 
ants have  done  all  that  they  deemed  necessary,  and  all 
that  they  had  the  means  of  doing.  [Crompton  J.  The 
prosecutors  must  shew  that  it  is  the  duty  of  the  defend- 
ants to  levy  additional  money  by  rates  for  making  these 
sewers,  though  the  rates  are  already  exorbitant.]  He 
was  then  stopped. 

The  Attorney  General,  in  reply. — The  writ  is  suflSicient,  • 
as  it  shews  that  the  sewers  commanded  to  be  made  are 
necessary  for  draining  this  particular  part  of  the  parish. 
But  it  does  not  appear  that  the  drainage  of  the  whole 
parish  would  not  be  completed  by  draining  this  street ; 
that  other  parts  of  the  parish,  which  require  to  be  drained 
first,  are  not  drained,  would  be  matter  of  return,  being 
especially  within  the  knowledge  of  the  defendants. 
[Cockbum  C.  J.  There  may  be  a  greater  necessity  for 
draining  other  parts  of  the  parish  than  for  draining  this 
part.  It  is  not  enough  for  the  writ  to  shew  that  a 
statutory  duty  is  imposed  and  is  unperformed;  it  must 
go  on  to  shew  that  the  party  has  had  an  opportunity  of 
performing  it.  Cromptan  J.  There  is  another  insuperable 
objection  to  the  writ — that  it  commands  the  defendants 
to  do  an  act,  the  doing  of  which  depends  upon  a  con- 
tingency.] The  averment  in  the  writ,  that  the  vestry 
were  duly  requested  to  make  the  sewers,  but  that  they 
had  refused  to  make  them,  must  be  construed  to  mean 
that  they  were  requested  to  take  the  proper  steps  for 
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making  them,  and,  among  otber  tilings,  to  apply  to 
the  Metropolitan  Board  of  Works  for  their  approTaL 
[^Crompton  J.  The  peremptory  mandamus  must  follow 
the  form  of  the  mandamus,  and  would  command  the 
defendants  to  make  the  sewers  if  they  could  obtain  the 
approval  of  the  Metropolitan  Board.]  It  may  be  that 
the  defendants  have  obtained  that  approval;  and  the 
Court  will  not  assume  that  the  Metropolitan  Board  will 
not  give  their  approval  if  there  is  a  necessity  for  the 
works,  while  they  reserve  their  control  over  the  mode 
of  constructing  the  sewers,  given  by  sects.  137,  188. 
The  Metropolitan  Board  can  order  a  sewer  to  be  made, 
but  cannot  expend  any  funds  upon  the  expence  of 
making  it.  \_Cackbum  C.  J.  The  Metropolitan  Board 
have  a  control  over  the  locsd  drainage  merely  to  prevent 
its  interfering  with  the  main  drainage.  Crompian  J.  I 
give  no  opinion  on  the  power  of  the  Metropolitan  Board 
under  sects.  137, 138.] 


CocKBURN  C.  J.  I  am  of  opinion  that  the  writ  is 
defective.  In  order  to  constitute  a  sufficient  writ  there 
ought  to  appear  upon  the  face  of  it  a  present  duty  to 
be  performed,  and  a  non-performance  of  such  duty. 
This  writ  only  states  a  general  duty  in  the  vestry  to 
make  the  works  in  question,  and  does  not  shew  that  in 
the  particular  instance  it  is  a  present  duty  to  make  them. 
By  Stat.  18  &  19  Fict  c.  120.,  an  absolute  duty  is  im- 
posed  upon  the  vestry  to  take  steps  for  the  drainage  of 
their  parish ;  and  that  involves  the  duty  of  draining  all 
parts  of  their  parish.  But  sect.  69  must  be  construed  with 
this  necessary  qualification,  that  a  reasonable  time  must 
be  allowed  for  the  discharge  of  the  duty;  and  when  we 
consider  the  magnitude  of  the  works  to  be  done  in  so 
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extensive  a  parish  &g  this,  and  the  large  fiiods  required  1862. 
for  tte  completion  of  the  works,  it  is  clear  that  there  The  Qceei 
must  be  vested  in  the  body  upon  whom  the  perform-  w^r^of 
ance  of  the  duty  is  cast  Bome  discretion  as  to  tlic 
measures  to  be  takcD,  and  with  reference  to  the  greater 
degree  of  exigency  ibr  the  works  in  one  district^  as 
compared  with  another.  They  have  a  limited  fimd 
out  of  which  the  expencea  m-e  to  be  defrayed ;  and, 
though  they  have  a  power  to  levy  rates^  they  must, 
aa  a  public  board,  exercise  it  with  a  view  to  what  is 
right  and  reasonable ;  and  in  expending  the  money  so 
raised  they  must  have  a  discretion  as  to  what  part  of 
the  parish  they  will  drain  first,  and  vihat  works  should 
have  priority  of  execution*  In  this  case,  admitting  the 
necessity  of  the  works^  yet  the  vestry  may  have  been 
properly  of  opinion  that  other  parts  of  the  parish  ought 
to  be  drained  first;  and  that,  hating  regard  to  the  funds 
in  their  hands,  this  part  of  the  parish  might  wait.  It 
is  not  enough  to  state  that  this  particular  part  of  the 
parish  remained  undrained,  and  that  there  was  a  neces- 
sity that  it  should  be  drained ;  it  should  be  shewn  that 
a  reasonable  time  had  elapsed,  so  that  the  draining  that 
part  was  converted  into  a  present  duty- 

Another  objection  to  the  writ  is,  that  it  orders  the 
defendants  to  perform  a  duty  which  is  conditional  upon 
tlieir  obtaining  the  approval  of  the  Metropolitan  Board 
of  Works,  and  it  orders  them  to  apply  for  that  approval. 
I  am  not  aware  of  any  case  in  which  this  Court  has 
issued  such  a  mandamus*  There  can  be  no  return 
to  a  peremptory  mandamus  except  performance  :  if  the 
defendants  returned  that  they  had  applied  to  the  Metro- 
politan Board,  and  that  their  approval  had  not  been 
given,  they  would  be  involved  in  serious  difficulties, 

TOL.  I.  3  p  B«  &  a. 
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Though  there  is  a  strong  arguraent,  ab  inconvenienti, 
that  this  doctrine  enables  the  defendants  to  avoid  the 
duty,  and  tends  to  destroy  the  effect  of  the  statute,  the 
mischief  may  be  met  by  issuing  two  writs  of  mandamus. 
But  it  is  not  necessary  to  decide  that  point. 

These  objections  to  the  writ  being  &tal,  it  is  not 
necessary  to  go  into  the  questions  on  the  demurrers  to 
the  return  and  the  pleas. 


Crompton  J.  Since  the  power  was  granted  of  taking 
proceedings  in  mandamus  to  a  Court  of  error,  it  has 
been  decided  by  the  Court  of  Exchequer  Chamber  that, 
upon  the  pleadings  in  mandamus,  the  writ  may  be  ques- 
tioned by  shewing  that  the  title  which  is  set  out  does 
not  warrant  the  mandatory  part  of  the  writ.  The  ques- 
tion therefore  is,  whether  the  mandatory  part  of  this 
writ  is  sustained  by  the  title  made  by  the  suggesting 
part.  The  writ  does  not  follow  the  words  of  sect.  69 
of  stat.  18  &  19  Vict  c.  120.,  by  ordering  the  defendants 
to  make  such  sewers  and  works  as  may  be  necessary  for 
effectually  draining  the  parish,  but  it  selects  a  particular 
part  of  the  parish,  and  orders  the  defendants  to  make 
such  sewers  and  works  as  may  be  necessary  for  effec- 
tually draining  that  part;  and  it  does  not  shew  that 
this  part  ought  to  be  drained  in  priority  of  others. 
The  statute  contemplates  a  series  of  works  for  drain- 
ing the  parish ;  and  it  is  absolutely  necessary  that  the 
vestry  should  have  a  discretion  as  to  the  order  and 
time  in  which  those  works  should  be  done  :  that  discre- 
tion is  taken  away  by  this  writ.  And,  there  being  this 
objection  to  the  writ,  it  cannot  be  objected  to  the  return 
that  it  does  not  shew  that  other  parts  of  the  parish  ought 
to  have  a  priority  over  this  part  The  writ  does  not 
command  the  defendants  to  drain  those  particular  parts 


of  the  parish  which  according  to  their  sound  discretion       1862. 

ought  to  be  drained  first,  but  it  commands  them  to  drain   ^Tquekn^ 

this  particular  part  without  shewing  that  it  ought  to  be      y^^J-    ^ 

drained  now.     I   adhere  to  what  I  and  my  brother    St.  Luke's, 

•'  Chelsea. 

Blackburn  said  in  The  Queen  v.  The  Southampton  Com- 

missioners  {a),  that  the  writ  of  mandamus  may  be  general. 
Still  title  must  be  shewn ;  and  this  writ  does  not  shew  a 
present  duty. 

The  writ  is  also  defective  in  this,  that  no  absolute 
duty  is  imposed  on  the  vestry  to  do  the  works  in  ques- 
tion :  they  cannot  do  them  without  the  approval  of  the 
Metropolitan  Board.  The  Attorney  General  says,  that 
the  duty  which  the  writ  charges  on  the  defendants  is, 
to  go  to  the  Metropolitan  Board  and  obtain  their  ap- 
proval to  this  sewer  being  made.  I  do  not  think  so. 
When  a  writ  issues  for  the  election  of  a  public  officer, 
it  orders  the  parties  to  proceed  to  elect,  and  to  take 
all  necessary  steps  for  such  election;  but  those  are 
matters  which  do  not  depend  on  the  will  of  another 
person.  This  writ  commands  the  defendants  to  make 
the  sewers  in  the  first  instance.  Suppose  they  obeyed 
the  writ  as  far  as  they  could,  but  had  not  got  the  ap- 
proval of  the  Metropolitan  Board  of  Works,  they  would 
be  probably  ordered  to  apply  for  that  approval.  But 
the  proper  course  would  be  to  issue  a  writ  to  the  vestry 
to  apply  to  the  Metropolitan  Board  of  Works  for  their 
approval,  and,  that  having  been  obtained,  to  issue  another 
writ  to  the  vestry  to  make  the  scwera. 

Mellor,  J*  Stat,  IB  &  19  Vict,  c,  120.  imposes  a 
duty  upon  the  veatry  which  involves  the  performance, 
not  of  one  work  J  but  a  scries  of  works  of  sewerage,     It 

{a)  Antej  pp.  &.  25.  27, 
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is  conceded  that,  in  general,  the  vestry  have  a  discretion 
as  to  the  order,  the  time  and  the  manner  in  which  the 
works  are  to  be  performed.  But  the  wnt  takes  that  away ; 
and  is  therefore  vicious  for  not  shewing  that  in  this  par- 
ticular instance  the  vestry  have  no  discretion. 

I  am  also  of  opinion  that  it  is  a  fatal  objection  to  the 
writ  that  it  commands  one  body  of  persons  to  do  works 
the  doing  of  which  is  conditional  on  the  approval  of 
another  body  of  persons* 

Judgment  for  the  defendants. 


Friday^ 
January  17th. 

Man^mua, 
Consent  of 
parties. 
Proprietor  of 
puMic  bridge. 
Liability  to 
repair. 


NiCHOLL  and  others  against  Allen. 

1.  When  a  special  case  is  stated  for  the  opinion  of  the  Court,  and  the 
parties  agree  that,  in  the  event  of  the  Court  giving  judgment  for  the 
plaintiff,  a  mandamos  may  issue  against  the  defendant :  Held,  bj  the 
Exchequer  Chamber,  that  this  must  be  understood  to  mean  if  the  Court 
thinks  fit  that  it  shall  do  so. 

2.  So  if  the  agreement  had  been  that  a  mandamus  shall  issue ;  dubi- 
tante  WiUes  J. 

3.  The  Stat.  20  G.  2.  c.  22.,  reciting  that  it  was  conyenient  that  a  bridge 
should  be  built  across  the  Thames  from  the  parish  of  W.  in  the  county 
of  8.  to  the  parish  of  S,  in  the  county  of  J/.,  for  the  ease  and  commerce 
of  the  inhabitants  of  the  said  counties,  and  that  8,  L.  had  proposed  to 
build  the  bridge,  enacted  that  it  should  be  lawful  for  8.  A,  his  heirs 
and  assigns,  and  he  and  they  were  authorized  and  empowered,  at  their 
own  costs  and  charges,  to  build  the  said  bridge.  Power  was  given  to 
cut  the  banks  of  the  river,  and  turn  any  highways  leading  to  the  in- 
tended bridge ;  and  in  consideration  of  we  great  charges  and  expences 
8.  2).,  his  heirs  and  assigns,  should  be  at,  not  only  in  building  the 
bridge  but  also  in  erecting,  repairing  and  maintaining  oUier  matters  neces- 
saiy  to  be  erected,  it  should  be  lawful  for  8. 2).,  his  heirs  and  assigns, 
from  time  to  time  and  at  all  times  thereafter,  to  take  for  pontag[e  or 
toll  for  any  passage  over  the  bridge,  certain  sums.  A  clause  reciting 
that  it  mi^t  happen  that  the  passage  of  the  brid^  might  for  some  time 
become  dangerous  or  impracticable,  enacted  that  it  should  be  lawful  for 
8.  J).f  his  heirs  and  assigns,  to  provide  and  maintain  a  feny  across  the 
river,  and  to  take  the  same  sums  for  passage  over  the  river  by  it  as  were 
granted  for  the  toll  or  pontage:  provided  that  such  feny  should  not 
continue  longer  than  should  be  necessary  for  repairing  or  rebuilding  the 
bridge.  It  was  declared  that  the  bridge  should  be  extra-parochial,  and 
not  be  deemed  to  be  a  county  bridge.  The  stat.  20  G,  3.  c.  32.,  reci- 
ting that  the  bridge  was  in  a  ruinous  condition,  and,  if  not  effectually 
repaired  or  rebuilt,  would  be  manifestly  to  the  inconvenience  of  the  public^ 
and  that  M.  D.  8.  was  the  sole  proprietor  of  it,  and  had  proposed  to 
effectually  repair  or  rebuild  it,  but  it  had  been  found  by  experience 
that  the  |>ontage  or  toll  was  greatly  inadequate  to  the  expence  of  building 
and  keeping  Uie  same  in  repair,  enacted  thatjit  should  be  lawful  for 
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M,  D.  8.,  his  heirs  and  assigns,  to  take  the  tolls  therein  specified.    This  1862 

latter  Act  also  contained  a  claose  re-enacting  all  the  powers  and  autho-   ' 

rities  given  bv  the  former  Act  for  the  purpose  of  "rebuilding,  repairing,        Nicholl 

altering  and  keeping  in  repair  the  bridge."    In  1859  the  principal  arch  ^ 

of  the  bridge  (which  had  been  used  by  the  public  on  payment  of  the  Allen 

tolls  authorized  by  the  said  Acts^  fell  in,  and  the  passage  of  it  became 

impracticable.    The  defendant,  wno  had  become  proprietor  of  the  bridge 

in  1829,  thereupon  provided  and  maintained  a  feny  across  the  Thames 

near  to  the  bridge,  and  for  passage  over  the  river  by  the  feny  took  the 

tolls  authorized  by  the  Acts.    A  reasonable,  time  for  repairing  the  bridge 

having  elapsed,  the  plaintiff  who  was  the  proprietor  of  an  estate  near 

the  bridge  and  had  sustained  special  damage  as  such  from  the  neglect 

to  repair  it,  brought  an  action  against  M.  J).  8.  for  damages,  by  reason 

of  the  bridge  bemg  impracticalHe.    Held,  by  this  Court,  and  affirmed 

by  the  Exchequer  Chamber,  that  the  above  statutes  imposed  upon  the 

defendanty  as  proprietor  of  the  bridge,  the  duty  to  repair  and  maintain 

it  as  long  as  he  received  the  tolls. 

T^HIS  was  an  action,  brought  by  the  plaintiflfis  against 
the  defendant^  for  the  recovery  of  damage  ssustained 
by  them  by  reason  of  the  passage  of  the  bridge  herein- 
after mentioned  being  impracticable^  and  for  a  mandamus 
commanding  the  defendant  to  repair  and  reinstate  the 
bridge,  and  maintain  the  same  in  a  fit  state  for  passage ; 
and  the  following  case  was  stated,  without  pleadings, 
according  to  The  Common  Law  Procedure  Act,  1852, 
15  &  16  Fict.  c.  76. 

In  the  20th  George  Second  an  Act  of  Parliament  was 
passed,  intituled  '^  An  Act  for  building  a  bridge  across  the 
river  Thames,  {toia  the  parish  of  fValton-upon- Thames,  in 
the  county  of  Surrey,  to  Shepperton,  in  the  county  of  Mid^ 
dlesex.*'  Shortly  after  the  passing  of  this  Act  the  bridge 
thereby  authorized  to  be  built  was,  under  and  by  virtue 
of  the  powers  therein  contained,  built  by  Samuel  Dicker 
Esq.  in  the  said  Act  mentioned.  In  the  20th  George  Third 
another  Act  was  passed  for  enlarging  the  powers  of  this 
Act.  (Both  of  these  Acts  were  to  be  referred  to  as  part  of 
the  case  (a).)     From  the  time  of  the  bridge  being  built 

(a)  The  following  sections  of  stats.  20  G.  2.  c.  22.  and  20  G.  3.  c.  32. 
aremateriaL 

Stat.  20  G,  2.  c,  22.     *•  Whereas  it  is  convenient  that  a  bridge  should 
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until  it  became  impassable  as  hereinafter  mentioned,  no 
repairs  were  required  for,  nor  were  any  done  to  the 

be  built  cross  the  river  of  Thames^  fix>in  the  parish  of  WaUon-upon- 
Thamesy  in  the  county  of  Surry,  to  the  opposite  shore  in  the  parish  of 
SheppertoUj  in  the  county  of  Middlesex,  for  the  better  ease  and  commerce 
of  the  inhabitants  of  the  said  counties  respectively  and  the  parts  ai^a- 
cent;  and  whereas  Samuel  Dicker,  of  Walton-upon-Thames,  in  the  said 
county  of  Surry,  Esq.,  hath  proposed  to  buUd  the  said  bridge  cross  the 
said  river  for  the  purposes  aforesaid,  whereby  many  mischiefs  and  incon- 
veniences will  be  remedied,  and  great  advantages  accrue  to  the  public,*' 
it  is  enacted,  "  that  it  shall  and  may  be  lawful  to  and  for  the  said  8. 
Dicker,  his  heirs  and  assigns,  and  he  and  they  are  hereby  authorised 
and  empowered,  and  shall  have  fall  power  and  authority,  by  virtae  of 
this  present  Act,  at  his  and  their  own  proper  costs  and  charges,  by  him- 
self and  themselves,  his  and  their  deputies,  agents,  officers,  workmen, 
servants  and  others,  to  build  the  said  bridge  from  WaUon-upon- Thames 
to  Shepperton  aforesaid ;  and  that  for  the  purposes  aforesaid  he  and  they 
shall  have  full  power  and  authority,  by  himself  and  themselves,  his  and 
their  servants,  agents,  workmen  and  others,  to  remove  any  shelf  or  shelves^ 
or  to  deepen  or  widen  the  said  river  of  Thames,  or  any  ayts  or  stops  in 
the  same,  between  the  parishes  of  Walton-upon-  Thames  and  Shepperton 
aforesaid,  and  to  dig  or  cut  the  banks  of  the  said  river  Tliames  m  such 
manner  as  shall  be  necessary  and  proper  for  the  building  of  the  bridge, 
and  the  navigation  and  passage  of  boats,  barges,  lighters  and  other 
vessels,  and  for  the  more  convenient  and  better  carrying  on  and  effecting 
the  said  undertaking,  and  making  the  navigation  of  the  said  river  Thamtif 
more  easy  for  the  said  boats,  barges,  lighters  and  other  vessels  as  afore- 
said under  or  to  and  from  such  bridge  when  built  (be  it  the  soU  or  ground 
of  the  Song's  most  excellent  Hajesty,  his  heirs  or  successors,  or  of  any 
other  person  or  persons,  bodies  poUUck  or  corporate  whatsoever),  and 
also  to  cut,  remove  and  take  away  all  trees,  roots  of  trees,  beds  of  gravel, 
sand  or  mud,  or  any  other  impediment  whatsoever,  which  may  any  way 
hinder  the  said  navigation,  either  by  obstructing  the  sailing,  haling, 
towing  or  drawing  boats  and  vessels^  with  men  or  horses  or  otherwise, 
upon  the  said  river  of  Thames,  between  the  said  parishes  of  WalUm  and 
Shepperton,  and  to  build,  erect  and  set  up,  and  to  make  in,  over  or  on 
the  said  river  and  lands  adjoining  or  near  to  the  same,  any  camp-shot, 
trenches  and  landing  places,  and  to  amend,  alter,  remove,  or  heighten 
any  foot  bridge,  foot  paths  or  horse  paths,  or  to  turn  or  alter  any  high- 
ways in  upon  or  near  unto  the  said  river  leading  to  the  said  new 
intended  bridge,  within  the  parishes  of  Walton  and  Shepperton  aforesaid, 
so  as  not  to  stop  up  any  common  highway  leading  to,  from,  or  through 
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structure  of  the  bridge,  save  those  contemplated  by 
the  Act  of  20  G.  3. ;  but  all  other  repairs  required  for 


either  of  the  towns  of  Shepperton  op  Walton,  and  to  appoint,  set  out  and 
make  any  towing  paths,  banks  and  ways  for  towing,  haling  and  drawing 
of  boats,  barges,  lighters  and  other  vessels  passing  in,  through  and  upon 
the  said  river,  under  the  said  intended  bridge,  between  the  panshes  of 
Walton  and  Shepperton  aforesaid,  or  any  part  thereof:  and  from  time  to 
time  and  at  all  times  hereafter  to  do  all  other  matters  and  things  neces- 
saiy  or  convenient  for  making,  maintaining,  continuing  and  perfecting 
the  said  bridge,  and  the  navigable  passages  under  or  near  the  same,  or 
for  the  improvement  or  prosecution  thereof,  the  said  8,  Dicker,  his  heirs 
and  assigns,  doing  as  little  damage  as  may  be,  and  first  giving  satis- 
faction to  the  respective  owners  and  proprietors  of  such  trees,  ground, 
land,  tenements  or  hereditaments  as  shall  be  pulled  down,  demolished, 
altered,  dug  up,  cut,  removed  or  otherwise  made  use  of  for  every  or  any 
of  the  purposes  aforesaid,  or  that  in  anywise  shall  be  prejudiced  or 
damaged  by  or  for  the  canying  on  the  building,  effecting,  preserving 
and  continuing  or  maintaining  the  said  bridge,  or  the  navigation  near 
thereunto,  and  also  giving  satisfaction  for  all  damages  that  shall  be  done, 
such  damages  to  be  ascertained  in  the  manner  hereinafter  directed." 

'<  And  to  the  intent  the  navigation  of  the  said  river  of  Thames  may 
receive  no  prejudice,  be  it  further  enacted  by  the  authority  aforesaid, 
that  when  the  said  bridge  is  built  cross  the  said  river,  there  shall  remain 
free  and  open  passage  for  the  water  to  run  and  flow  through  the  arches 
or  passages  under  the  said  bridge,  of  two  hundred  and  twelve  feet  at  the 
least,  within  the  present  banks  of  the  said  river." 

The  Commissioners  of  Land  Tax  for  the  counties  of  Middlesex  and 
Surrey  aro  constituted  and  appointed  Commissioners  for  settling  all 
matters  about  any  difference  between  S.  Dicker,  his  heirs  or  assigns,  and 
the  proprietors,  owners  or  occupiers  of  any  such  trees,  lands,  tenements 
or  hereditaments ;  and  if  either  of  the  parties  shall  not  be  satisfied  with  the 
determination  of  the  Commissioners,  the  Commissioners  are  empowered 
to  issue  their  warrant  to  the  sheriff  of  the  county  of  Surrey  or  Middlesex, 
as  the  case  shall  require,  to  impanel  a  juiy  for  assessing  the  sums  to  be 
paid  to  every  person  or  persons  for  the  purchase  of  their  estate  and 
interest  in  the  lands,  tenements  and  hereditaments  used  for  the  purposes 
of  the  Act ;  and  upon  payment  of  the  sum  assessed  by  the  Commis- 
sioners or  agreed  by  the  juiy,  as  the  case  shall  happen,  "it  shall  then, 
and  not  before  or  otherwise,  be  lawful  to  and  for  the  said  S.  Dicker,  his 
heirs  and  assigns,  to  remove,  pull  down,  cut,  dig  or  use  so  much  of  the 
said  trees,  lands,  tenements  and  other  hereditaments  and  promises  for 
which  such  satisfaction  shall  bo  so  agreed,  settled,  assessed,  adjusted  or 


1862. 


NicnoLL 

v. 
Allen. 


920  HILARY  TERM. 

1862.       the  maintenance  of  the  bridge,  and  the  roadway  thereof, 
NioHOLL      ^®^^®  fro°^  time  to  time  done  by  the  successive  proprie- 
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decreed  as  aforesaid,  for  erecting,  canying  on,  supporting  or  maintaining 
the  said  bridge  and  navigation  as  shall  be  necessaiy  and  requisite,  and 
to  have,  use  and  enjoy  the  same  to  and  for  his  own  proper  use  and 
benefit." 

The  Commissioners  are  empowered  to  fine  either  of  the  sheriifi^  and 
his  baili£b  making  default  in  the  premises,  and  persons  sunmioned  on 
juries  or  to  give  evidence,  and  not  attending ;  "  and  all  such  fines  are  to 
be  paid  to  the  said  8,  Dicker^  his  heirs,  executors  or  assigns,  or  to  whom 
they  shall  appoint,  to  be  employed  towards  carrying  on,  supporting  and 
advancement  of  the  said  bridge." 

"  And  be  it  further  enacted  by  the  authority  aforesaid,  that  for  and  in 
consideration  of  the  great  charges  and  ezpences  that  the  said  S,  Dicktr, 
his  heirs  or  assigns  shall  be  at,  not  only  in  building  the  said  bridge,  but 
also  in  maJdng,  erecting^  repairing,  cleaning,  maintaining,  keeping  up, 
and  continuing  other  matters  necessaiy  to  be  made  and  erected  as  afore- 
said, it  shall  and  may  be  lawful  to  and  for  the  said  8,  Dicker,  his  hein 
and  assigns,  and  no  other  person  whatever,  from  time  to  time  and  at  all 
times  hereafter,  to  ask,  demand,  receive,  recover  and  take  to  and  for  his 
and  their  own  proper  use  and  behoof,  in  respect  of  his  charges  and 
expences  as  aforesaid,  for  pontage,  or  in  the  name  of  a  toll  or  duty,  for 
any  passage  over  the  said  bridge,  or  any  part  thereof,  the  sums  hereafter 
mentioned"  &c ;  "  which  said  respective  sums  of  money  shall  be  de- 
manded and  taken  in  the  name  of  pontage,  or  as  a  toll  or  duty ;  and  the 
moneys  to  be  received  as  aforesaid,  and  all  other  moneys  to  be  received 
by  the  authority  of  this  Act,  are  hereby  vested  in  the  said  8.  Dicker, 
his  heirs  and  assigns,  and  the  same  and  every  part  thereof  shall  be 
applied  accordingly." 

"  And  whereas  it  may  so  happen  that  the  said  bridge  may,  in  times  to 
come,  receive  such  damage  by  unforeseen  accidents,  or  by  tempests  or 
otherwise,  that  the  passage  thereof  may  for  some  time  become  dangerous 
or  impracticable,  be  it  further  enacted  by  the  authority  aforesaid,  that 
in  all  such  cases  it  shall  and  may  be  lawful  to  and  for  the  said  8.  Dicker, 
his  heirs  and  assigns,  from  time  to  time  as  often  as  occasion  shall  require, 
to  provide,  maintain,  and  set  up  a  proper  and  convenient  ferry  or  femes 
cross  the  said  river^of  Thames,  at  such  place  or  places  as  he  or  they  shall 
judge  to  be  most  proper  and  convenient  and  as  near  to  the  said  bridge 
as  conveniently  may  be,  and  there  to  take  for  passage  over  the  said  river, 
by  such  ferry  or  ferries,  such  rates  and  duties  as  are  granted  by  this  Act 
for  the  toU  or  pontage  aforesaid." 

"  Provided  always,  that  such  ferry  or  ferries  shall  not  continue  for 
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tors  thereof;  and,  during  all  the  time  aforesaid,  the  bridge 
was  used  by  the  public  for  the  purpose  of  passage  on 


any  longer  time  than  shall  be  neoessazy  for  repairing  or  rebuilding  the 
Baid  bridge,  or  longer  than  the  passage  over  the  same  shall  or  may  be 
dangerous  or  iinpraottcuble  us  afor(?i>D,id, 

"  And  Le  it  cd  acted  hy  the  authority  aforcs&id,  that  tbs  said  bridge 
iKiiU  not  be  rat^  or  asscMfed  for  or  to^ajd*  tUtt  land  tAx,  th<j  repaiM 
of  highways,  poors  rate^  churchwardens'  or  any  other  parish  rate  irbnt- 
soercrj  nor  shall  the  said  bridge,  or  any  part  thereofj  be  deemed  oi? 
looked  upon  to  belong  to,  or  be  within  any  pariiib^  but  be  extra-piuochlal 
U}  all  intents  aud  purpoaea  whatsoeyor- 

"  Froyidf-xl  ^way^,  and  il  in  hereby  ^irther  enacted  and  declart^^  ilml 
the  B«id  bridge  when  built  »hall  not  be  deemed  or  taken  to  be  a  county 
bridge^  EO  ai»  to  subject  tho  Doundes  of  Middh^tx  and  Sutrpf  or  either 
of  tbem^  to  the  repauring  or  supporting  ihe  amotie/* 

Stat  UO  {r*  3*  r.  32.  *'  An  Act  tbr  i^nUrging  the  powere  of  an  Act 
mnde  in  the  twentictli  year  of  His  lat^  Mi^'e^ity  King  Ga^rgt  the  Seeoiid, 
for  building  a  bridge'*  &c, 

*^  Whereas  hj  an  Act,  made  in  the  twentieth  year  of  the  i^ign  of  IFia 
late  Majesty  Xing  G&jrgt  the  Second,  intJtu!^'*  &CKt  *' several  tolK 
duties  and  powers  were  gi?en  an<l  gmni^  to  Siuaud  Dicker t  E«q^  of 
the  p^sb  of  Watimi^  in  the  county  of  Surry ,  to  bnild  a  bridge  vTosh  Hie 
river  Thames  &om  the  said  parish  of  Wttlton  to  Shfpptrtim^  in  the  county 
of  Middleaejc :  and  a  bridge  wa»  accordingly  built  and  passable  for  many 
yeai^ :  and  whereas  the  said  bri^lge  is  now  in  a  miaous  condition,  aud 
if  not  efiectuaJly  repair(?d  or  rebuilt,  will  be  manifcritjy  40  the  incou- 
vanieace  of  the  publick:  and  whereaa  Mickafl  Dkker  SaTuler^t  of  tli© 
city  of  KriteFj  in  now  aole  proprietor  of  tlie  tsaid  bridge,  and  hath  pro- 
po»ed  e0\!)c^tuj^lly  to  repair  or  rebuild  the  said  bridge  cro^  the  t^aid  rireTf 
conformable  to  the  powers  and  subject  to  the  proTisoes  in  the  said  ahore 
recited  Act ;  but  it  hailing  b^en  found  by  cJEporicnce  that  the  pontagCy 
toll,  or  duty  for  posaing  orur  the  said  bridges,  or  any  part  thereof,  is  greatly 
inadequate  to  the  expenee  of  building  and  ke<?p]jig  in  repair  the  uatne^" 
it  is  cnfletcd,  **  that  from  and  after  the  paa&iug  of  this  present  Act,  it 
shall  and  may  be  lawful  to  and  for  the  said  M.  D.  Sanders,  his  heirs  and 
assigns,  or  ffueh  peraon  or  persona  aa  shall  be  authorised  and  empowered 
by  the  said  M,  D,  Sundtrs,  his  heirs  and  assjgns,  and  no  otlier  person 
whomsoevert  and  he  and  they  is  and  ar«^  hereby  authorized  and  em- 
powered, and  shall  hare  full  power  and  authority  by  virtue  of  this  present 
Act*  from  time  to  time  and  at  all  times  tbereafter,  to  a*k,  demand,  receive, 
recover  and  takc^  to  and  for  his  and  their  own  proper  ubc  aJid  behoof, 
the  tolk  following,  tidtjlicet,"  &c» 
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1862.       payment  of  the  tolls  by  the  said  Acts  authoriascd  to  be 

NicHOLL      demanded  and  taken. 

Allen  These  tolls,  and  other  the  powers,  privileges  and  im- 

munities by  the  said  Acts  given  and  granted,  have  been 
received,  exercised  and  enjoyed  by  the  successive  pro- 
prietors of  the  bridge  from  the  time  of  the  same  having 
been  built. 


"  And  whereas  by  the  said  recited  Act  it  is  enacted,  that  after  the  said 
bridge  shonld  be  built,  two  hundred  and  twelve  feet  should  be  left  a  free 
and  open  passage  for  the  water  to  run  and  flow  through  the  arches 
thereof:  and  whereas  it  is  found  necessaiy  and  expedient,  for  the  better 
security  of  the  said  bridge,  if  the  same  shaU  be  repaired,  or  it  shall  be 
found  necessary  to  rebuild  the  same,  to  erect  another  pier  in  the  said 
riyer ;  be  it  therefore  enacted  by  the  authority  aforesaid,  that  two  hun- 
dred and  eight  feet  shall  be  left  a  free  and  open  passage  for  the  water  to 
run  and  flow  through  the  arches  when  the  said  bridge  shall  be  effectually 
repaired,  or,  if  found  necessary,  rebuilt 

"  And  it  is  hereby  further  enacted  by  the  authority  aforesaid,  that  the 
sidd  M.  D,  Sandersy  his  heirs  and  assigns,  shall  have  liberty  to  erect  a 
temporary  bridge  near  to  the  present  bridge,  whilst  the  some  shaU  be 
repairing  or  rebuilding,  provided  that  when  the  said  temporary  bridge  is 
built,  two  hundred  and  eight  feet  shall  remain  a  fr^ee  and  open  passage 
for  the  water  to  run  and  flow  through  the  arches  or  passages  within  the 
present  banks  of  the  said  riyer." 

<<  And  it  is  hereby  further  enacted  by  the  authority  aforesaid,  that  the 
same  pontage,  toll,  or  duty  shall  and  may  be  demanded,  taken,  and 
receiyed  for  a  passage  oyer  the  said  temporary  bridge,  as  over  the 
present  bridge,  or  when  the  same  is  effectually  repaired  or  rebult^" 

"  And  it  is  hereby  further  enacted  by  the  authority  aforesaid,  that  the 
said  temporary  bridge  shaU  not  be  continued  for  any  longer  time  than 
shaU  be  necessaiy  for  repairing  or  rebuilding  the  present  bridge." 

"  And  be  it  farther  enacted  by  the  authority  aforesaid,  that  all  and 
eyery  the  powers  and  authorities  giyen  and  granted  by  the  said  recited 
Act  (other  than  and  except  such  as  are  hereby  yaried  or  altered)  shall 
extend  to,  be  applied,  and  put  in  execution,  for  the  purpose  of  rebuilding, 
repairing,  altering  and  keeping  in  repair  the  said  bridge  thereby  directed 
to  be  built  from  the  parish  of  Walton-upon-ThameSy  in  the  county  of 
8iirryy  to  Sheppertony  in  the  county  of  Middlesex^  as  fully  and  effectually 
to  all  intents  and  purposes  as  if  the  said  powers  and  authorities  had  been 
given,  rci>eatcd,  and  re-enacted  in  the  body  of  this  present  Act" 
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In  or  about  the  year  1829  the  defendant  became  and        1862. 
was,  and  from  thence  hitherto  has  been,  and  still  is,  the      Nicholl 
proprietor  of  the  bridge,  and,  as  such  proprietor,  has       allbn. 
received,  exercised  and  enjoyed  the  said  tolls,  powers, 
privileges  and  immunities. 

On  the  11th  of  August ,  1859,  the  principal  arch  of 
the  bridge  fell  in ;  but  whether  in  consequence  of  some 
original  defect  in  the  structure  or  foundation  of  the 
bridge,  or  for  want  of  needful  and  necessary  mainte- 
nance and  repairs,  has  not  been  ascertained ;  and  by 
reason  thereof,  and  of  the  damage  or  injury  not  having 
been  in  any  way  repaired  or  made  good,  the  passage  of 
the  bridge  became  and  was,  and  from  thence  hitherto 
has  been,  and  still  is,  wholly  impracticable.  On  the 
passage  of  the  bridge  so  becoming  impracticable,  the 
defendant,  under  and  by  virtue  of  the  powers  in  that 
behalf  vested  in  him  as  the  proprietor  of  the  bridge  by 
the  said  Acts,  provided  and  set  up,  and  from  thence 
hitherto  has  maintained  a  ferry  across  the  Thames,  near 
to  the  bridge ;  and  for  passage  over  the  river  by  the  said 
ferry  he  has  demanded  and  taken,  and  still  continues  to 
demand  and  take,  the  tolls  in  that  behalf  authorized  by 
the  said  Acts.  A  reasonable  time  for  repairing  and  rein- 
stating the  bridge,  and  rendering  the  passage  thereof 
practicable,  elapsed  before  the  commencement  of  this 
suit,  and  before  the  incurring  of  the  damages  by  the 
plaintiffs  for  which  this  action  is  brought. 

The  plaintiffs  are  the  owners  of  a  considerable  estate 
lying  near  to  and  on  the  Middlesex  side  of  the  bridge,  and 
also  of  another  considerable  estate  lying  near  to  and  on 
the  Surrey  side  of  the  bridge,  and  have  sustained  damage 
by  reason  of  the  passage  of  the  bridge  being  impracti- 
cable, and  are  personally  interested  in  the  bridge  being 
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1862.  repaired  and  reinstated  and  maintained  in  a  state  practi- 
NicHOLL      cable  for  passage- 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant,  as  the  proprietor  of  the  bridge,  is,  under 
or  by  virtue  of  the  said  Acts,  bound  to  reinstate  the  bridge, 
and  maintain  the  same  in  a  state  practicable  for  passage. 

If  the  Court  should  be  of  opinion  that  the  defendant 
is  so  bound  to  reinstate,  then  judgment  shall  be  entered 
up  for  the  plaintiffs  for  40«.  damages,  and  costs  of  suit ; 
and  a  mandamus  may  issue  commanding  the  defendant 
so  to  reinstate  the  bridge,  that  the  same  may  become 
practicable  for  passage.  If  the  Court  should  be  of 
opinion  that  the  defendant  is  not  so  bound,  then  judg- 
ment of  nol.  pros.,  with  costs  of  defence,  shall  be  entered 
up  for  the  defendant. 

Kemplayy  for  the  plainti£^— The  stats.  20  G.  2.  c.  22. 
and  20  G.  3.  c.  32.  contain  no  express  direction  that  the 
proprietor  of  the  bridge  shall  repair  it;  but,  looking  at 
their  purview  and  provisions,  the  duty  of  repairing  it  is 
cast  upon  him.  [  Wightman  J.  Suppose  the  bridge  fell 
by  imavoidable  accident?]  The  defendant,  as  proprietor 
of  the  bridge  for  the  time  being,  is  placed  in  the  same 
position  of  liability  as  a  county  is  with  reference  to  a 
county  bridge.  By  stat.  20  G.  2.  c.  22.,  "It  shall  and 
may  be  lawful  to  and  for  the  said  8,  Dicker^  his  heirs 
and  assigns,  and  he  and  they  are  hereby  authorized  and 
empowered,  and  shall  have  full  power  and  authority  . .  . 
at  his  and  their  own  proper  costs  and  charges  ....  to 
build  the  said  bridge.^'  The  fines  which  the  Commis- 
sioners are  empowered  to  impose  are  to  be  paid  to  "  S, 
Dicker,  his  heirs,  executors  or  assigns,  &c.,  to  be  em- 
ployed towards  carrying  on,  supporting,  and  advancement 
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of  the  bridge/'  The  right  to  take  toll  for  passing  over  1852. 
the  bridge  is  given  to  S.  Dicker,  his  heirs  and  assigns^  Nioholl 
"in  consideration  of  the  great  charges  and  expences  xlIeh 
S.  Dicker,  his  heirs  or  assigns,  shall  be  at,  not  only  in 
building  the  said  bridge,  but  also  in  making,  erecting, 
repairing,  cleaning,  maintaining,  keeping  up,  and  con- 
tinuing other  matters  necessary  to  be  made  and  erected 
as  aforesaid,^'  ''and  the  moneys  to  be  received  as  afore- 
said, and  all  other  moneys  to  be  received  by  the  authority 
of  this  Act,  are  hereby  vested  in  the  said  5.  Dicker,  his 
heirs  and  assigns,  and  the  same  and  every  part  thereof 
shall  be  applied  accordingly/'  It  is  provided  that  if  the 
bridge  receives  such  damage,  by  unforeseen  accident  or 
otherwise  "  that  the  passage  thereof  may  for  some  time 
become  dangerous  or  impracticable,"  "  it  shall  and  may 
be  lawful  to  and  for  the  said  S.  Dicker,  his  heirs  and 
assigns,  from  time  to  time,  as  often  as  occasion  shall  re- 
quire, to  provide,  maintain,  and  set  up  a  proper  and  con- 
venient ferry  or  ferries,'*  &c.;  **  provided  that  such  ferry 
or  ferries  shall  not  continue  for  any  longer  time  than 
shall  be  necessary  for  repairing  or  rebuilding  the  said 
bridge,  or  longer  than  the  passage  over  the  same  shall  or 
may  be  dangerous  or  impracticable  as  aforesaid/'  There 
are  clauses  exempting  the  bridge  from  rates  to  which  it 
would  otherwise,  as  private  property,  be  liable,  and 
declaring  that  it  shall  not  be  deemed  to  be  a  county 
bridge. 

Stat.  20  G.  3.  c,  32.  was  passed,  not  on  the  ground  that 
the  proprietor  of  the  bridge  for  the  time  being  was  not 
liable  to  repair  the  bridge,  which  was  then  in  a  ruinous 
condition,  but  because,  as  the  Act  recites,  it  had  been 
"foimd  by  experience  that  the  pontage,  toll,  or  duty  for 
passing  over  the  said  bridge,  or  any  part  thereof,  is 
greatly  inadequate  to  the  expence  of  building  and  keep- 


926  HILARY  TERM. 

1862.  uig  in  repair  the  aame.'^  This  statute  contains  a  dausc 
NicHOLL  ^y  which  a  power  is  given  to  narrow  the  waterway  of  the 
Allkn.  "^®^  between  the  piers  of  the  bridge  when  repaired  or 
rebuilt ;  and  all  the  powers  given  by  the  former  statate 
are  to  extend  to  the  '^  rebuilding^  repairing^  altering  and 
keeping  in  repair  the  said  bridge/'  as  fully  as  if  they  had 
been  re-enacted  in  that  Act. 

This  case  is  not  analogous  to  that  of  a  railway^  and 
therefore  The  York  and  North  Midland  Railway  v.  The 
Queen  {a),  in  which  it  was  held  that  a  statute  empower- 
ing a  Company  to  make  a  railway  did  not  impose  an 
obligation  on  the  Company  to  complete  the  line,  does 
not  apply.  \_Crompton  J.  Does  this  statute  require 
the  defendant  to  do  more  than  expend  the  '^  pontage" 
upon  the  repair  of  the  bridge  ?]  The  defendant  is 
taking  the  toll  for  passing  over  by  the  ferry,  which  he 
has  only  a  right  to  do  while  the  bridge  is  being 
repaired,  and  for  the  purpose  of  repairing  it.  The 
bridge  has  become  a  public  bridge;  and,  if  the  de* 
fendant  is  not  liable  to  repair  it,  it  will  remain  unre- 
paired, because  stat.  20  G,  2.  c.  22.  removes  the  liability 
from  the  counties  of  Middlesex  and  Surrey.  The  duty 
to  keep  a  bridge  in  repair,  which  had  been  built  under 
the  powers  of  an  Act  of  Parliament,  was  implied  in  the 
following  cases :  The  King  v.  The  Inhabitants  of  Kent  (6), 
The  King  v.  The  Parts  of  Lindsey  (c).  The  King  v.  JKr- 
rison  (rf).  He  also  cited  The  King  v.  The  Severn  and  Wye 
Railway  Company  (e). 

Lush,  for  the  defendant — The  language  of  the  two 
Acts  is  throughout  permissive  and  empowering:  there 

(a)  \  E.^  B.  858,  revcrbing  the  judgment  of  the  Queen's  Bench. 
{h)  13  East,  220.  (r)  14  East,  317. 

(rf)  3  AT.  #  8.  526.  (e)  2  2?.  #  Aid.  646. 
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18  no  8uch  word  as  "require,"  which  would  of  itself  1862. 
import  an  obligation.  Therefore  no  obligation  to  repair  nicholl 
the  bridge  arises.  Clearly  there  was  no  obligation  to  allrh 
build  the  bridge ;  no  time  being  limited  within  which 
it  should  be  built;  and  the  language  which  empowers 
the  building  of  the  bridge  is  the  same  as  that  which 
empowers  the  repairing  it.  The  second  Act  contains  a 
clause  re-enacting  all  the  powers  and  authorities  given 
and  granted  by  the  first  Act  "  for  the  purpose  of  rebuild- 
ing, repairing,  altering  and  keeping  in  repair  the  said 
bridge."  If  it  had  been  intended  that  the  proprietor 
should  repair  the  bridge,  the  obligation  would  have  been 
expressly  imposed  in  the  clause  by  which  it  was  declared 
that  the  bridge  should  not  be  deemed  to  be  a  county 
bridge.  The  second  Act  recites  that  the  bridge  was  in  a 
ruinous  condition,  and  that,  if  it  was  not  rebuilt,  the 
public  would  be  inconvenienced,  but  it  does  not  recite 
that  the  then  proprietor  was  obliged  to  rebuild  it.  [Mel- 
hr  J.  The  words  of  the  Act  are  the  words  of  the  pro- 
prietor who  obtained  it.  Crompton  J.  He,  in  effect, 
says  to  the  legislature,  "  If  you  will  give  me  increased 
pontage  I  will  rebuild  the  bridge."]  The  former  toll 
was  inadequate  to  maintain  the  bridge,  and  therefore 
a  greater  toU  was  given.  The  proprietor  may  take  toll 
as  long  as  the  amount  of  the  tolls  will  enable  him  to 
keep  the  bridge  in  repair ;  but  he  is  not  bound  to  keep 
it  in  repair  if  they  are  not  adequate.  There  was  no 
highway  across  the  Thames  at  this  point  before  the 
bridge  was  built ;  and  that  distinguishes  this  case  from 
those  cited,  and  makes  it  analogous  to  The  York  and 
North  Midland  Railway  Company  v.  The  Queen  (a).  In 
that  case  Jervia  C.  J.,  delivering  the  judgment  of  the 
Court,  said,  p.  861  :  "  The  words  of  the  3rd  section  of 
(«)  lE.^B.  858. 
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1862.  the  Act  of  1849,  '  it  shall  be  lawful  for  the  said  Company 
NicHOLL  to  make  the  said  railway/  are  permissive  only,  and  not 
Allen.  imperative  :  and  it  is  a  safe  rule  of  construction  to  give 
to  words  used  by  the  legislature  their  natural  meaning, 
where  absurdity  or  injustice  does  not  follow  from  such 
a  construction.^'  [Crompton  J.  In  each  case  we  must 
look  to  the  provisions  of  the  Act  of  Parliament,  and  the 
subject-matter  of  it,  in  order  to  see  whether  the  words 
'^  shall  and  may  be  lawful'^  are  to  be  read  as  imperative 
or  not.]  In  The  Queen  v.  The  InhabitanU  of  Eh)  (a)  it 
was  held  that  the  prima  facie  liability  of  the  inhabitants 
of  the  county  to  repair  a  public  bridge  was  displaced  by 
a  plea  which  shewed  that  the  bridge  was  in  a  public  high- 
way over  an  artificial  cut  made  across  the  highway  for 
the  use,  profit  and  advantage  of  certain  adventurers,  that 
the  necessity  for  the  bridge  was  thereby  created  and  the 
bridge  in  consequence  constructed  on  the  line  of  the  for- 
mer highway  made  by  them,  and  the  former  highway  was 
thenceforward  carried  upon  the  bridge ;  and  Paiteson  J., 
in  delivering  the  judgment  of  the  Court,  p.  841,  referred 
to  T/ie  King  v.  The  Inhabitants  of  Kent  {b)  and  The 
King  v.  The  Parts  of  Lindsey  (c)  as  decided  upon  the 
principle  that  the  parties  were  empowered  to  alter  the 
old  highway  for  their  own  purposes  on  condition  only 
of  their  leaving  in  its  room  another  as  good:  which 
principle  applies  also  to  The  King  v.  Kerrison  (d).  In 
The  King  v.  The  Severn  and  Wye  Railway  Company  {e) 
the  defendants,  under  the  powers  of  their  Act,  made 
a  tramroad,  which  was  to  be  a  public  way,  and,  having 
taken  up  the  rails,  a  mandamus  was  applied  for  to 
compel  them  to  reinstate  and  maintain  the  tramroad : 

(a)  15  Q,  B,  827.  (6)  13  East,  220. 

(c)  14  East,  317.  {d)  Z  M.  ^  8,  b2^ 

{e)  2B.4'  AM.  646. 
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AhboU  C,  J.  had  considerable  doubt^  and  after  the  judg-  i862. 
ment  be  recurred  to  the  form  of  the  rule  and  said,  jjjcholl 
p.  652 :  "  The  writ  should  be  to  reinstate  and  lay  down 
again,  but  not  to  maintain  the  tramroad."  [W%A^- 
man  J.  The  former  part  was  all  that  was  wanted  at 
that  time;  it  woidd  have  been  useless  to  order  the 
plaintiff  to  maintain  the  tramroad  before  it  was  relaid ; 
and  the  Court  would  not  assume  that  the  defendants 
would  not  maintain  it]  In  that  case  the  road  had  not  be- 
come impassable  for  want  of  repair,  but  by  the  wrongful 
act  of  the  defendants  in  taking  it  up.  In  The  King  t. 
Llandilo  (a),  where  tristees  under  an  Act  of  Parliament 
turned  a  road  through  an  enclosure,  and  made  and 
repaired  the  fences  of  the  road  for  several  years,  it  was 
held  that  they  could  not  be  compelled  to  continue  such 
repairs.  [fVtffhtman  J.  The  repair  of  the  fences  on 
each  side  of  the  road  is  a  very  different  matter  from  the 
repair  of  the  road.]  In  The  King  v.  The  Proprietors  of 
the  Birmingham  Canal  Navigation  (&)  Lord  Mansfield 
held  that,  from  an  authority  in  an  Act  of  Parliament  to 
make  and  maintain  a  canal,  an  obligation  to  do  so  was 
not  to  be  implied.  In  railway  Acts  the  same  words  are 
found,  and  larger  powers  are  given  than  in  these  two  Acts, 
and  neighbouring  property  is  greatly  affected  by  the  non- 
execution  of  those  powers ;  but  although  the  majority  of 
this  Court,  in  The  Queen  v.  TTie  York  and  North  Midland 
Railway  Company  (c),  thought  that  an  obligation  to 
make  and  finish  the  line  was  to  be  implied,  that  was  over- 
ruled in  the  Exchequer  Chamber ;  and  the  principle  of 
that  decision  of  the  Exchequer  Chamber  was  affirmed  in 
the  House  of  Lords  in  TTie  Edinburgh,  Perth  and  Dundee 

(a)  2  T.  B,  232.  (h)  2  W,  Bl  708. 

{c)  \Ki  B.  178,  reversed  on  error,  Id,  868. 

VOL.    I.  3   Q  B.   &  8. 
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1862.       Railway  Company  v.  Philip  (a).     The  toll  allowed  by 
NicHOLL     these  Acts  is  different  from  a  toll  or  pontage  at  com- 

Allkh  ^^^^  ^^^*  ^^  which  case  the  obUgation  is  mutual :  the 
Crown  is  bound  as  well  as  the  party^  and  could  not 
derogate  from  its  grant.  Here  Parliament  might  em- 
power another  person  to  build  another  bridge  dose 
to  this.  \^lVightman  J.  The  old  law  is  thus  stated 
in  2  Inst  701 :  ^'  None  can  be  compelled  to  make 
new  bridges,  where  never  any  were  before,  but  by 
Act  of  Parliament.''  But  in  this  cajse  the  question  is 
whether  there  is  not  an  obligation  to  repair  so  long  as 
the  defendant  takes  the  toU.  It  is  also  said,  '^  If  a  man 
make  a  bridge  for  the  common  good  of  all  the  subjects, 
he  is  not  bound  to  repair  it ;  for  no  particular  man  is 
bound  to  repair  bridges  by  the  common  law,  but  ratione 
tenurae,  or  prsescriptionis,''  that  is,  where  he  so  makes  ifc 
simpliciter ;  but  in  this  case  the  defendant  gets  the  power 
to  take  an  increased  toll  on  the  very  ground  that  the  first 
toll  was  inadequate  "  to  the  expense  of  building  and  keep- 
ing in  repair"  the  bridge.] 

The  count  for  a  mandamus  cannot  be  sustained.  If 
a  mandamus  lies,  an  indictment  would  lie.  [WtghU 
man  J.  Suppose  a  contract  between  two  individuals, 
A.  and  B,,  that  A.  shotild  allow  B.  to  pass  over  the 
bridge  on  payment  of  a  toll,  would  not  A,  be  liable 
to  repair  the  bridge?]  This  Act  of  Parliament  is 
not  to  be  construed  as  a  contract;  The  York  and 
North  Midland  Railway  Company  v.  The  Queen  (&}. 
There  was  no  obligation  on  the  defendant  to  set  up 
the  ferry;  and  he  may  be  doing  an  illegal  act  in 
taking  toll  for  passing  over  it,  or  in  taking  that  toll 
for  an  unreasonable  time,  but  that  does  not  create  an 
obligation  on  him  to  rebuild  the  bridge.  [Crompton  J. 
(a)  2  Macg.  614.  (b)  \  E.  ^  B,  858. 8G4. 
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If  the  bridge  was  in  a  dangerous  state^  and  a  person  1862. 

passing  over  it  was  injured^  would  it  be  an  answer  to  an  ^icholl 

action  that  the  person  need  not  have  come  upon  it  ?]  The  allen. 
defendant  would  be  civilly  liable  only. 

Kemplay  was  not  called  upon  to  reply. 

CocKBUBN  C.  J.  was  absent 

WioHTMAN  J.  I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  plaintiffs  j  and  that  there  was  a  duty 
cast  upon  the  defendant  to  keep  up  the  bridge^  certainly 
as  long  as  he  received  the  toll  given  by  the  Acts  of  Par- 
liament. It  was  admitted  that  the  bridge  became  a 
public  bridge.  For  the  building  of  the  bridge^  and  as  it 
seems  for  keeping  it  in  repair^  the  undertaker  is  entitled 
to  receive^  under  the  name  of  pontage^  certain  sums  of 
money  to  be  paid  to  him  by  those  persons  who  pass 
over  the  bridge;  and  whenever  it  happens  that  the 
bridge,  by  unforeseen  accidents,  or  by  tempests,  or 
otherwise,  becomes  dangerous  or  impracticable,  the 
proprietor  is  authorized  to  provide  and  maintain  a 
ferry,  and  to  take,  for  passage  over  the  river  by  the 
ferry,  the  same  rates  as  were  granted  for  the  toll  or 
pontage :  provided  that  the  ferry  shall  not  continue  for 
a  longer  time  than  shall  be  necessary  for  repairing  or 
rebuilding  the  bridge,  or  longer  than  the  passage  over 
the  same  shall  be  dangerous  or  impracticable.  That 
contemplates  payment  of  toll  during  the  time  that  the 
bridge  is  under  repair  and  the  public  are  passing  over 
the  river  by  the  ferry,  in  lieu  of  pontage,  which  toll  is 
the  same  as  that  paid  when  the  bridge  is  passable.  There- 
fore the  defendant  considers  that  he  is  taking  these  tolls 

3  Q  2 
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1862.  during  such  time  as  is  required  for  the  repair  of  the 
NicHOLL  bridge;  and  the  tolk  are  taken  for  maintaining  the 
Alleh.  bridge.  It  is  said  that  though  the  public  are  chai^d 
with  payment  of  the  toll  and  the  defendant  continues  to 
receive  toU^  no  correlative  duty  is  imposed  upon  him  to 
maintain  the  bridge.  But  it  seems  to  me  that,  looking 
at  the  whole  of  the  two  statutes^  the  proprietor  of  the 
bridge  for  the  time  being  is  entitled  to  receive  toll  in 
consideration  of  maintaining  the  bridge,  and  as  long  as 
he  receives  toll  he  is  liable  to  repair  it ;  and  the  defendant 
having  received  the  tolls  for  the  last  thirty  years  and  more 
while  he  has  been  in  possession  of  the  bridge  as  assignee, 
and  even  after  the  bridge  has  become  impassable,  he  is 
bound  to  keep  it  up.  The  defendant  seeks  to  treat  the 
toll  as  a  mere  personal  annuity  to  be  applied  to  his  own 
benefit  without  laying  out  any  part  of  it  in  the  repair  of 
the  bridge. 

Cromfton  J.  I  am  of  opinion  that  the  defendant  is 
liable  to  repair  the  bridge  as  long  as  there  is  a  bridge 
and  he  is  the  proprietor  of  it.  The  course  taken  in  this 
instance  for  the  protection  of  a  public  right  is  rather 
tmusual.  It  is  unusual  to  vest  a  public  bridge  in  an 
individual,  his  heirs  and  assigns,  and  to  attach  an  obli- 
gation to  repair  it  to  them ;  in  general  the  obligation  to 
repair  a  public  bridge  is  attached  to  the  owner  of  land, 
which  is  a  Uability  ratione  tenurse.  It  is  true,  indeed, 
that  in  this  case  the  person,  who  becomes  proprietor  of 
the  bridge  under  the  Act,  becomes  the  owner  of  land  on 
which  the  abutments  and  approaches  of  the  bridge  rest. 
The  obligation  to  repair,  imder  the  Act,  is  upon  S,  Dicker, 
his  heirs  and  assigns ;  that  means,  not  his  descendants 
only,  but  those  who  take  from  him,  whether  by  inherit- 
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ance  or  assignment.  I  think,  if  he  assigned  the  bridge  i862. 
to  a  beggar,  his  obligation  wonld  cease ;  and  it  may  be  Nicholl 
that,  if  the  bridge  were  totally  destroyed,  his  obligation  xllbw 
wonld  cease.  Also  there  wonld  be  some  difficulty  if  he 
abandoned  the  whole  concern,  or  took  the  bridge  down ; 
though  it  may  be  that  he  would  be  liable  in  respect  of 
the  land  constituting  the  abutments  and  approaches. 
But  the  clear  intent  of  the  Acts  of  Parliament  is  that 
the  proprietor  of  the  bridge  shall  take  the  toUs  for  build- 
ing and  maintaining  the  bridge,  and  this  only  because  he 
is  bound  to  build  and  maintain  it ;  and,  as  my  brother 
Wightman  has  said,  duties  and  rights  are  correlative ;  so 
that  if  the  defendant  takes  toll  or  pontage  from  all  per- 
sons passing  over  the  bridge  or  by  the  ferry,  he  is  bound 
to  repair  the  bridge ;  otherwise  this  would  be  the  only 
instance  of  a  public  bridge  without  an  obligation  on  any 
person  to  repair  it.  This  is  a  clumsy  way  of  attaching 
the  obligation;  but  so  long  as  the  assignee  acts  as  pro- 
prietor of  the  bridge  by  taking  tolls  in  respect  of  it, 
he  is  liable  to  maintain  it  in  a  state  practicable  for 
passage.     That  is  the  only  question  put  to  us. 

Mellor  J.  At  the  time  when  the  bridge  was  origi- 
nally built,  it  was  clearly  in  the  contemplatiou  of  the 
party  obtaining  the  Act,  and  of  the  legislature,  that  the 
tolls  granted  by  it  would  be  abundant  compensation  for 
building  and  maintaining  the  bridge.  It  would  be 
absurd  that  nobody  should  be  liable  to  repair  a  public 
bridge ;  and  the  words  of  the  Act  are  sufficient  to  carry 
out  the  intention  of  the  legislature  that  the  proprietor 
should  do  so.  At  first  I  doubted  whether  the  second 
Act  did  not  make  against  Mr.  Kemplaxf^  argument ;  but, 
on  looking  at  the  recital,  it  appears  that  it  had  been 
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1862.  found  by  experience  that  at  that  time  the  tolls  were 
NicHOLL  insufficient  "  to  the  expense  of  building  and  keeping  in 
repair'^  the  bridge^  and  increased  tolls  are  giyen  in  aid 
of  the  proprietor  for  the  discharge  of  his  duty  of  build- 
ing and  keeping  it  in  repair.  The  bridge  is  now  out  of 
repair  and  impassable;  and  it  must  be  assumed  that^ 
while  it  is  so  out  of  repair,  the  defendant  receives  those 
increased  tolls  under  the  provisions  of  the  Act^  and  not 
by  extortion ;  and  therefore  I  am  of  opinion  that  he  is 
liable  in  this  action. 

Judgment  for  the  plaintiff. 


^une  19th.] 


IN  THE  EXCHEQUER  CHAMBER. 

NiCHOLL  and  others  against  Allen. 

For  head  note,  see  ante,  p.  916. 

^HE   defendant  having  alleged  error  in  the  above 
judgment^  the  case  was  heard  before  Erk  C.  J., 
Pollock  C.  B.,    Williams,   miles  and  Bi/les  JJ.,   and 
Channell  B. 

Ltish,  for  the  defendant. — The  statutes  under  which 
this  bridge  was  constructed,  20  G.  2.  c.  22.  and  20  G.  3. 
c.  32.|  contain  no  words  imposing  on  the  defendant  an 
obligation  to  build  or  maintain  it.  For  such  a  purpose 
compulsory  words  are  necessary;  The  York  and  North  Mid- 
land Railway  Company  v.  The  Queen  (a),  The  Edinburgh 
Railway  Company  v.  Philip  {b).  If  the  defendant  Was 
(a)  IK^B.  858.  (b)  2  Macquein,  514. 
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authorized  to  construct  the  bridge  for  the  benefit  of  the        1862. 
public,  he  could  not  take  it  away  at  his  pleasure ;  Regina  ""^i^^^l^ 
V,  Tlie  Severn  and  Wye  Railway  Company  (a) ;  but  that  is        ^llih. 
not  the  case  here;  for  if  it  were  to  fall  down  the  public 
would  be  no  losers,  and  would  be  as  they  were  before  it 
was  built-     \_Pollock  C.  B.    The  fact  of  the  defendant 
continuing  to  take  the  tolls  which  these  statutes  empower 
him  to  take  shews  that  he  has  no  intention  of  abandon- 
ing the  bridge  altogether.]     Then,  is  the  obligation  to 
repair  to  last  for  ever?   For  he  might  abandon  the  tolls 
at  any  time.    [ByUs  J.   In  the  Court  below,  my  brother 
Crompton  suggests  two  ways  in  which  he  might  be  freed 
from  the  obligation ;  one  is,  if  the  bridge  were  totally 
destroyed;  the  other  is,  by  assigning  it  to  a  beggar.] 

Even  if  the  Court  should  think  the  action  maintainable, 
that  part  of  the  judgment  which  relates  to  issuing  a 
mandamus  ought  to  be  reversed.  To  a  peremptory  man- 
damus the  party  cannot  plead,  and  can  return  nothing 
but  performance. 

[At  the  close  of  this  argument,  the  Court  said  that 
they  were  all  of  opinion  that  the  action  lay,  and  the  only 
question  was  whether  a  peremptory  mandamus  could  be 
granted  to  reinstate  the  bridge.] 

Kemplay  {Hoggins  with  him),  few  the  plaintiflb. — Ho 
reason  can  be  assigned  why  in  this  case  an  action  should 
lie  and  a  mandamus  not*  The  duty  imposed  on  the  de- 
fendant by  statute  is  to  build  the  bridge,  and  reinstate 
it  if  necessary.  These  statutes  must  be  looked  on  as  a 
bargain  between  the  defendant  and  the  Legislature, 
whereby,  in  consideration  of  his  building  and  maintain- 
ing the  bridge  for  the  use  of  the  public,  he  is  empowered 

(ff)  2  B,  #  A.  040. 
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1862.  to  interfere  with  tlieir  rights  by  diverting  a  public  high- 
NicHOLL  ^*y^  taking  land,  and  levying  tolls.  In  13  Co.  33,  the 
AtLEH.  ^^^  ^  *^^  stated: — "A  bridge  shall  be  levied  by  the 
whole  country,  because  it  is  a  common  easement  for 
the  whole  country;  and  as  to  that  point,  the  stat.  of 
22  H,  8-  c.  5.  was  but  an  affirmance  of  the  common 
law :  And  this  is  true,  when  no  other  is  bound  by  the 
law  to  repair  it,  but  he  who  hath  the  toll  of  the  men 
or  cattle  which  pass  over  a  bridge  or  causey,  he  ought 
to  repair  the  same,  for  he  hath  the  toll  to  that  purpose, 
et  qui  sentit  commodum  sentire  debet  et  onus.^'  [JErfe 
C.  J.  referred  to  The  Mayor  and  Burgesses  of  Lyme 
Regis  v.  Henleg  (a).] 

It  was  arranged  between  the  parties  here  that  a  man- 
damus was  to  go  if  the  Court  considered  the  defendant 
bound  to  repair  the  bridge,  and  the  Court  below  merely 
awarded  a  mandamus  in  accordance  with  that  arrange- 
ment. This  Court  has  therefore  no  discretion  in  the 
matter. 

Lush,  in  reply,  was  stopped  by  the  Court 

Erlb  C.  J.  We  all  agree  with  the  Court  below  that 
an  action  lies  in  this  case.  These  statutes— 20  G.  2. 
c.  22.  and  20  G.  3.  c.  32. — are  merely  permissive,  and 
consequently,  if  the  party  chose,  he  might  have  held  his 
hand  and  declined  to  act  under  them  or  take  the  benefit 
they  offer  him.  But,  having  taken  the  benefit  under 
them,  it  appears  to  me  he  took  the  burden  with  the 
benefit,  for  the  statutes  contemplated  that  both  were  to 
go  together.  I  think  that  the  case  in  the  House  of  Lords 
of  The  Mayor  and  Burgesses  of  Lyme  Regis  v.  Henley  {a) 
(a)  1  Bin^.  N.  a  222;  2a.  f  F.  331. 
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is  a  strong  authority  in  point.  There  a  charter  of  the  King  1862. 
granted  to  the  corporation  of  a  borough  the  borough  in  nicholl 
fee  remitting  to  them  also  part  of  an  ancient  fee  farm  ^,^][,'kk. 
rent^  and  saying  that  the  corporation  should  repair  the 
buildings^  banks^  shores  and  all  other  mounds  and  ditches 
within  the  borough ;  and  it  was  held,  after  much  litiga- 
tion, that  that  charter,  as  it  conferred  a  benefit,  imposed 
an  obligation  to  repair  the  buildings  &c.,  so  that  an 
action  lay  against  the  corporation  by  an  individual  whose 
house  had  been  injured  by  the  sea,  in  consequence  of  the 
n^lect  of  the  corporation  to  repair  the  sea  shore  and 
mounds.  And  the  Court  relied  on  Brett  v.  Cumber- 
land (a),  where  Queen  Elizabeth,  by  letters  patent, 
granted  to  a  party  a  water  mill  for  life,  and  those  letters 
patent  expressed  the  will  of  the  Crown  to  be  that  the 
lessee  and  his  assigns  should  sufficiently  repair  the  said 
mill  &a,  and  leave  them  sufficiently  repaired.  The  lessee, 
having  taken  the  premises  under  the  grant  firom  the 
Crown,  took  with  them  the  obligation  to  keep  them  in 
repair,  and  an  action  lay  against  him  for  not  doing  it. 
So,  here,  the  defendant  took  imder  these  statutes  the 
benefit  of  the  tolls  of  this  bridge,  and  consequently  took 
also  the  burden  of  keeping  it  in  repair.  Now,  the  bridge 
haying  fallen  down,  and  power  being  also  given  him  to 
take  tolls  at  the  ferry  while  the  bridge  is  out  of  repair,  I 
am  dear  that  during  that  time  he  has  an  obligation  on 
him  to  take  steps  for  repairing  the  bridge;  so  that  a 
party  suffering  special  damage  from  his  neglect  in  that 
respect,  as  it  appears  in  this  case  the  plaintiff  has  done, 
may  maintain  an  action  against  him. 

Then,  as  to  the  other  question.  The  parties,  it  appears, 
have  agreed  that,  if  the  defendant  is  liable  to  an  action, 
(«)  Cro,Jac.d2h 
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1862.  a  mandamus  may  issue  directing  him  to  reinstate  the 
NioHOLL  bridge.  Now  every  Judge^  when  he  authorizes  the  Liw 
Allen.  *^  ^  P^*  ^^  force,  is  responsible  for  so  doing,  and  there- 
fore, before  he  does  so,  should  see  complete  grounds 
for  it.  Although,  therefore,  the  defendant  here  has  put 
in  his  agreement  that  a  peremptory  mandamus  may  issue 
against  him,  I  am  bound  to  see  that  such  a  mandamus 
commanding  him  to  repair  this  bridge, — for  disobedience 
to  which  he  would  be  liable  to  be  attached,  and,  for  aught 
I  know,  imprisoned  for  an  indefinite  time,  which  it  would 
be  beyond  my  power  to  prevent,  though  it  might  have 
the  effect  of  ruining  him  and  all  connected  with  him, 
and  yet  not  attain  the  object  of  the  reinstatement  of  the 
bridge, — should  not  issue  unless  I  can  see  good  reason 
for  it :  which  I  do  not 

I  therefore  think  that  the  judgment  of  the  Court  below 
ought  to  stand  as  regards  the  action,  but  be  reversed  as 
to  the  mandamus. 

Pollock  C.  B.    I  am  of  the  same  opinion. 

WiLLEs  J.  I  wish  to  say  that  at  first  I  thought  that, 
the  parties  having  agreed  in  the  manner  suggested,  this 
mandamus  should  issue.  If  that  had  been  so,  I  could  not 
have  concurred  with  the  rest  of  the  Court  in  reversing  the 
judgment  as  to  issuing  the  mandamus.  But,  attending  to 
the  language  used  by  the  parties,  which,  so  £eur  as  I  can 
judge  from  the  case,  has  been  carefully  selected,  I  think 
it  was  not  the  intention  of  the  parties  that  on  the  Court 
giving  judgment  against  the  defendant  respecting  the 
action  there  should  be  a  mandamus  as  matter  of  course. 
For  the  agreement  is,  '^  If  the  Court  should  be  of  opinion 
that  the  defendant  is  bound  to  reinstate,  then  judgment 
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shall  be  entered  up  for  the  plaintifis  for  40«.  damages,        1862. 
and  costs  of  suit,  and  a  mandamus  may  issue  command-       Nichou. 
ing  the  defendant  so  to  reinstate  the  bridge  that  the        alus. 
same  may  become  practicable  for  passage.''    I  cannot 
help  thinking  it  clear  that  what  the  parties  meant  was 
that  a  mandamus  might  issue,  not  merely  if  the  plaintiff 
thought  proper,  but  if  some  person  capable  of  exercising 
a  discretion  as  to  whether  it  ought  to  issue,  directed  that 
it  should. 

I  agree  with  my  Lord  Chief  Justice  that  there  is  not 
enough  here  to  warrant  our  saying  that  we  must  issue  a 
peremptory  mandamus,  and  entail  such  serious  conse- 
quences on  the  defendant. 

Channell  B.  I  concur  with  my  liord  Chief  Justice, 
and  with  his  reasons.  I  guard  myself  from  saying  that 
no  mandamus  could  have  issued,  and  am  not  sure  that 
the  Court  of  Queen's  Bench  did  not  intend  a  mandamus 
to  issue  of  a  less  extensiye  character  than  that  here 
claimed. 

Bti^es  J.  It  would  be  a  monstrous  thing  if,  because 
a  plaintiff  and  defendant  agreed  to  a  judgment,  we  were 
bound  to  follow  it. 

Erle  C.  J.  My  brother  Williams,  before  leaving 
the  Court,  desired  me  to  say  that  he  concurs  in  the 
judgment  I  have  given. 

Judgment  afilrmed  as  to  the  action,  and 
reversed  as  to  the  mandamus. 
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Hiwraday^ 
January  30th. 

Mine. 

Right  to  sup- 
port of  surface. 
Inclosure  Act. 
Prescription, 
Custom. 

C.71. 


Blackett  against  Bradley  and  others. 

Declaration  alleged  that  the  plaintifFwas  lawfully  possessed  of  lands, 
yet  the  defendants  so  wrongfully,  carelessly,  negligently  and  improperly, 
and  without  leaving  any  proper  or  sufficient  support,  worked  mines  under 
the  land,  that  great  parts  of  it  fell  in,  whereby  the  plaintiff's  interest  in 
the  land  was  deteriorated,  and  a  mare  of  the  plaintiff  was  killed. 

Third  plea,  as  to  working  the  mines  without  leaving  any  proper  or  suffi- 
cient support,  that  in  the  reign  of  George  die  Second  an  inclosure 
Act  was  passed,  by  which,  after  reciting  that  the  lord  of  the  manor 
of  W.  was  seised  of  the  soil  of  the  commons,  parcel  of  the  manor, 
and  of  the  coal  mines  under  the  same,  and  certain  persons  were  en- 
titled to  the  right  of  common  in  the  commons,  and  being  willing  and 
desirous  to  improve  their  estates  and  properties,  and  that  the  baid 
commons  might  be  cultivated  and  improved,  and  rendered  of  some 
use  and  value,  had  agreed,  with  the  consent  of  the  lord,  that  the  same 
should  be  enclosed,  idlotted  and  divided  amongst  them,  it  was  enacted 
that  the  commons  should  be  set  out,  awarded  and  divided  accordingly ; 
and  that  the  lord  should  hold  and  enjoy  the  mines  under  the  commons 
so  to  be  allotted  and  divided,  together  with  all  convenient  and  necessaiy 
ways,  and  liberty  of  laying  ways  over  the  same,  and  of  searching  for  and 
working  the  mines,  as  fully  as  if  the  Act  had  not  been  passed,  without 
making  any  satisfaction  for  so  doing;  and  after  reciting  that  damage 
might  be  done  to  persons  by  reason  of  the  searching  and  working  the 
mines  by  the  lord  under  tlioir  allotments,  it  was  enacted,  that  when  any 
person  should  sustain  damage  in  his  allotment  by  the  searching  for  and 
working  of  the  mines  therein,  or  the  laying  of  ways  therein,  compensa- 
tion  to  be  assessed  by  one  or  more  justices  of  the  peace  should  be  made 
to  him,  and  borne  by  the  occupiers  of  the  allotments  in  the  same  town- 
ship. That  the  commons  were  allotted  and  divided  under  the  said  Act, 
and  the  land  of  the  plaintiff  was  parcel  of  the  said  commons.  That  from 
time  immemorial  up  to  the  passing  of  the  Act,  the  lord  and  his  assigns 
had  been  used  and  accustomed  as  of  right  to  search  for,  win  and  work 
the  mines  under  the  commons  without  leaving  any  support  for  the  lands 
under  which  the  mines  were  situate,  and  without  making  any  satisfiiction 
for  any  ii\iury  caused  by  such  working ;  and  that  from  the  time  of  passing 
the  Act  the  mines  had  been  so  worked,  without  leaving  any  support ; 
and  that  the  defendants  worked  the  mines  under  a  lease  thereof  from  the 
lord.  On  demurrer,  held,,  that  the  plea  was  bad,  such  a  prescription 
having  been  held  void,  as  unreasonable,  in  Hilton  y.  Eart  QranoiUe, 
6  Q.  B.  701. 

Fourth  plea,  as  to  working  the  mines  without  leaving  proper  and 
sufficient  support,  that  the  lord  of  the  manor  of  W.  was  seised  in  fee  of 
the  mines  within  the  manor,  and  that,  for  forty  years  next  before  the 
commencement  of  the  action,  the  lord  and  his  tenants  had  been  used 
and  accustomed  of  right  to  work  the  mines  without  leaving  any  support 
for  the  lands  under  which  the  mines  were  situate,  and  justifying  the 
working  of  the  mines  as  tenants  to  the  lord  in  the  exercise  of  the  said 
right  and  custom.  The  fifth  plea  was  similar,  alleging  the  custom  for 
twenty  years.  On  demurrer,  held  that  these  pleas  were  bad,  as  they  did 
not  shew  any  acts  done  on  the  plaintiff  s  land ;  and  acts  done  on  the 
laud  of  another,  although  done  as  of  right  for  twenty  or  forty  years,  could 
not  affect  the  plaintiff's  rights. 
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1862. 
T'HE  declaration  alleged  that  the  plaintiff  was  lawfuDy  blackbtt 
possessed  of  certain  lands  in  the  township  of  Lynt-  Bbajolby. 
tack  and  Softkyj  in  the  county  of  Durham '^  yet  the 
defendants  so  wrongfully,  carelessly^  negligently  and  im* 
properly^  and  without  leaving  any  proper  or  sufficient 
support  in  that  behalf^  worked  certain  mines  under  and 
beneath  the  said  land  of  the  plaintiff,  that  by  reason 
thereof  great  parts  of  the  said  land  fell  in  and  sank, 
whereby  the  plaintiff  was  hindered  and  preyented  from 
having  the  use,  benefit  and  enjoyment  of  his  land  in  so 
large  and  ample  a  manner  as  he  otherwise  would  have 
done,  and  his  estate  and  interest  in  the  said  land  became 
and  was  greatly  deteriorated  and  lessened  in  value^  and 
a  certain  mare  of  the  plaintiff,  lawfully  being  upon  his 
said  land,  fell  into  one  of  the  holes  made  by  the  sinking 
and  feJling  in  of  the  said  land  as  aforesaid,  and  was 
killed. 

Third  plea,  as  to  working  the  said  mines  without  leaving 
any  proper  or  sufficient  support,  that  before  the  plaintiff 
was  possessed  of  the  said  land,  and  before  and  at  the 
time  of  the  passing  of  an  Act  of  Parliament  made  and 
passed  in  the  31st  year  of  the  reign  of  His  Majesty 
King  George  the  Second,  entitled  '^  An  Act  for  enclosing 
and  dividing  the  moors  and  commons  within  the  chapelry 
of  Hamsterley^  in  the  manor  of  WoUingliam  and  county 
of  Durham^^  the  Lord  Bishop  of  Durham,  in  right  of  his 
church  and  see  of  Durham,  was  lord  of  the  manor  of 
Wokingham,  and,  as  such  lord,  was  seised  of  or  entitled 
to  the  soil  of  certain  commons,  moors  or  waste  lands 
as  being  parcel  of  or  belonging  to  the  said  manor,  and 
was,  as  such  lord,  also  seised  of  or  entitied  to  certain 
coal  mines  lying  and  being  in  and  under  the  said  com- 


942  HILARY  TERM. 

1862.  mons,  moors  and  waste  lands;  and  certain  persons  in 
Blaokett  *he  said  Act  mentioned  were,  at  the  time  of  the  passing 
B&ADLVT  thereof,  entitled  to  the  right  of  common  in  and  npon 
the  said  commons,  moors  or  waste  lands,  and  had  agreed 
among  themselves,  with  the  consent  of  the  said  lord, 
that  the  same  should  be  enclosed,  allotted  and  divided 
unto  and  amongst  the  several  persons  so  entitled  to  such 
right  of  common,  subject  to  such  rents,  charges,  rules, 
orders  and  directions  as  are  in  the  said  Act  mentioned 
and  enacted.  And  thereupon,  after  reciting  that  the 
Bight  Reverend  Father  in  God  Richard,  Lord  Bishop 
of  Durham^  in  right  of  his  church  and  see  of  Durham, 
was  lord  of  the  manor  of  Wolsingham,  in  the  county  of 
Durham,  and,  as  such,  was  seised  of  or  entitled  to  the 
soil  of  the  said  commoius,  moors  or  waste  lands,  as  being 
parcel  of  or  belonging  to  the  said  manor ;  and  that  the 
Bight  Honourable  Henry  Earl  of  Darlington  fee.  and  seve- 
ral other  persons  [naming  them]  were  respectively  owners 
and  proprietors  of  several  freehold  lands  or  tenements 
situate,  lying  and  being  in  the  said  townships,  and  also 
of  several  customary  or  copyhold  lands  or  tenements, 
also  situate,  lying  and  being  within  the  said  townships, 
held  of  the  manor  of  Wohingham  by  copy  of  court  roll, 
and  the  said  several  persons,  their  trustees,  lessees, 
farmers  or  tenants,  in  respect  of,  or  as  appendant, 
appurtenant  or  belonging  to,  their  said  several  lands  or 
tenements,  were  entitled  to  a  right  of  common  in  and 
upon  the  said  commons,  moors  or  wastes;  and  being 
willing  and  desirous  to  improve  their  estates  and  pro- 
perties in  the  said  townships,  and  that  the  said  commons 
or  waste  ground  might  be  cultivated  and  improved  and 
rendered  of  some  use  and  value,  had  proposed  and 
agreed,  with  the  consent  of  the  said  lord  of  the  said 
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manor,  that  the  same  should  be  enclosed,  allotted  and  1862. 
divided  unto  and  amongst  the  several  persons  entitled  Blackett 
to  such  right  of  common  thereon  as  aforesaid,  and  that  b&adlst. 
a  specific  part  or  share  thereof  might  be  assigned  and 
allotted  to  each  person,  to  be  held  by  them  in  severalty 
in  such  manner,  with,  under  and  subject  to  such  rents, 
charges,  rules,  orders  and  directions  as  thereinafter  were 
mentioned ;  and  that  such  inclosure  and  division  so  pro- 
posed and  agreed  upon  as  aforesaid  would  not  only  be 
of  great  advantage  to  all  persons  interested  in  the  pre- 
mises, and  tend  greatly  to  the  improvement  of  their 
several  estates  in  the  said  townships,  but  would  be  abo 
of  public  utility,  yet  the  same  could  not  be  established 
and  rendered  effectual  without  the  aid  and  authority  of 
Parliament :  it  was  by  the  said  Act  (amongst  other 
things)  enacted  that  the  said  commons,  moors  or  waste 
lands  should,  before  the  1st  November,  1760,  be  set  out, 
awarded  and  divided  by  certain  Commissioners  in  the 
said  Act  named  among  the  said  persons  so  entitled  as 
aforesaid.  And  it  was  thereby  also  further  enacted,  that 
nothing  in  the  said  Act  contained  should  be  construed 
to  defeat,  lessen  or  prejudice  the  right,  title  and  interest 
of  the  lord  of  the  manor  of  fFokinffkam,  of,  in  and  to 
the  seigniory  and  royalties  incident  and  belonging  to  the 
said  manor,  but  that  every  such  lord  for  the  time  being 
should  and  might,  from  time  to  time,  and  at  all  times 
for  ever  thereafter,  hold  and  enjoy  all  rents,  services, 
courts,  perquisites  and  profits  of  court,  and  all  other 
royalties  and  seigniories  whatsoever,  to  such  manor  or 
the  lord  thereof,  for  the  time  being,  incident,  belonging 
or  appertaining  (other  than  and  except  such  common 
rights  as  could  or  might  be  claimed  by  him  or  them 
respectively  as  owners  of  the  soil  and  inheritance  of 
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1862.       the  said  moors  or  commons  or  otherwise  in  or  upon 
Blackett     the  said  commons  so  to  be  enclosed)^  in  as  fiill  and 
B&A^DLET.     beneficial  a  manner  to  all  intents  and  purposes  as  they 
or  any  of  them  could  or  might  have  held  and  enjoyed 
the  same  in  case  the  said  Act  had  not  been  made ;  and 
also  that  the  said  Lord  Bishop  of  Durham,  his  succes- 
sors and  assigns^  should  and  might  at  all  times  there- 
after have^  hold  and  enjoy  all  mines  and  quarries,  of 
what  nature  or  kind  soever,  lying  and  being  in  and 
under  the  said  moors  and  commons  so  to  be  allotted  and 
divided  as  aforesaid  (other  than  and  except  certain 
quarries  of  stone),  together  with  all  convenient  and 
necessary  ways  and  way-leaves,  and  liberty  of  laying  and 
repairing  waggon  ways  and  other  ways,  in,  over  and 
along  the  same  or  any  part  thereof,  and  of  searching  for, 
winning  and  working  the  said  miQCS  and  quarries,  and 
leading  and  carrying  away  the  coals,  lead,  minerals, 
stones  and  other  things  to  be  gotten  thereout,   and 
making  drifts,  levels,  water-courses,  erecting  and  using 
fire  engines  and  other  engines,  pit-rooms  and  other 
usual  liberties,  as  fully  and  freely  as  he  or  they  might 
or  could  have  had  or  enjoyed  the  same  in  case  the  Act 
had  not  been  passed,  and  that  without  making  or  paying 
any  satisfaction  for  so  doing.     And  after  reciting  that 
great  inconveniences  might  happen  and  damage  be  done 
to  particular  persons  by  reason  of  the  searching  for, 
winning  and  working  the  mines  and  quarries  within  and 
under  their  respective  allotments   by  the  said  Lord 
Bishop  of  Durham,  his  successors  and  assigns,  without 
making  or  paying  any  satisfaction  for  so  doing,  it  was 
by  the  said  Act  further  enacted  that  when  and  so  often 
as  any  person  or  persons  should  sufier  or  sustain  any 
loss  or  damage  in  his  or  their  respective  allotments  by 
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the  aearclimg  for^  winning  and  working  of  the  mines  and  1862. 
quarries  therein^  or  the  laying  and  repairing  waggon  blackett 
ways  or  other  ways,  or  by  the  leading  and  carrying  br/duj. 
away  the  coals,  lead,  minerals,  stones  or  other  things  to 
be  gotten  thereout,  or  making  drifts,  leveb  or  water- 
courses, or  erecting  or  using  fire-engines  or  other  engines, 
pit-room  or  other  the  liberties  and  powers  thereby  given 
and  reserved  to  the  said  Lord  Bishop  of  Durham^  his 
successors  and  assigns,  upon  complaint  thereof  made  by 
such  person  or  persons  so  damnified  as  aforesaid,  to  one 
or  more  justice  or  justices  of  the  peace  in  and  for  the 
county  of  Durham,  such  justice  or  justices  was  and 
were  thereby  empowered  and  required  to  examine  and 
inquire  into  such  complaint  or  complaints  in  a  summary 
way,  and  finally  to  settle  and  assess  the  damages  sus- 
tained by  such  person  or  persons  as  aforesaid,  which 
damages  should  be  paid  and  borne  by  the  occupiers  of 
the  several  said  allotments,  lying  and  being  inauch  and 
the  same  township  in  which  the  aDotment  or  allotments 
in  which  such  damages  should  be  committed  should  be, 
according  to  the  respective  yearly  values  or  rents  of 
such  allotments,  in  such  proportion  as  such  justice  or 
justices  should  direct  or  appoint,  and  within  such  times 
as  should  be  limited  by  the  said  justice  or  justices,  with 
power  to  the  said  justice  or  justices  to  issue  their  war- 
rant, under  their  or  his  hand  and  seal,  for  levying  such 
proportion  by  distress  and  sale,  in  case  the  same  should 
not  be  paid  by  the  person  or  persons  so  liable  to 
pay  the  same.  That  the  said  commons,  moors  or  waste 
lands  were,  after  the  passing  of  the  said  Act,  and  before 
the  1st  November,  1760,  duly  allotted,  divided  and  en- 
closed, in  pursuance  of  and  according  to  the  provisions 
of  the  said  Act,  and  an  award  in  pursuance  of  the  said 
VOL.  I.  3  a  B.  &  s. 
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1862.  Act  duly  made  by  the  said  Commissioners^  and  that  the 
Blackbtt  ^^^^  i^  ^^6  declaration  mentioned  was  and  is  parcel  of 
Bradley.  *^®  ®*^^  moors,  commons  and  waste  lands  so  enclosed 
and  allotted.  That  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  up  to  the  time  of  the  passing 
of  the  said  Act,  the  Lord  Bishop  of  Durham  for  the  time 
being  and  his  assigns  had  been  used  and  accustomed  [as 
of  right  (a)]  to  search  for,  win  and  work  the  said  coal  mines 
so  lying  and  being  in  and  under  the  said  commons,  moors 
and  waste  lands  without  let  or  interruption,  and  without 
leaving  any  support  for  the  said  lands  in  and  under 
which  the  said  mines  were  so  situate  as  aforesaid,  and 
without  making  or  paying  any  satisfaction  for  any  injury 
that  might  be  caused  by  such  working  of  the  said  mines; 
and  that  from  the  time  of  passing  the  said  Act  hitherto 
the  said  mines  have  been  so  worked  without  leaving  any 
support  for  the  said  lands.  That  the  said  mines  in  the 
declaration  mentioned  were,  at  the  time  of  the  passing  of 
the  said  Act  and  of  the  committing  of  the  said  alleged 
grievances,  parcel  of  the  said  mines  in  the  said  Act  men- 
tioned, and  that  the  defendants  at  the  time  of  committing 
the  said  grievances  in  the  declaration  mentioned  were 
and  are  possessed  of  and  interested  in,  and  entitled  to 
work  and  did  work,  the  said  mines  under  and  by  virtue 
of  a  certain  lease  thereof,  bearing  date  on  or  about  the 
28th  February,  1851,  and  made  between  the  Lord 
Bishop  of  Durham  of  the  one  part,  and  one  John 
Fenwick  of  the  other  part. 

Fourth  plea,  as  to  working  the  said  mines  without 
leaving  proper  and  sufficient  support  in  that  behalf: 
that  the  said  land  in  the  declaration  mentioned  is  situate 

(a)  Theso  words  Were  inserted  during  the  ai^ment^  by  amendment, 
on  the  application  of  the  Attorney  General,  for  the  defendants. 
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in  the  township  of  Lynesack  and  Softtey,  in  the  county  1862. 
of  Durham^  which  said  township  has  been^  from  time  Blackbit 
whereof  the  memory  of  man  is  not  to  the  contrary,  Bra^W. 
within  and  part  and  parcel  of  the  manor  of  Wohingham, 
in  the  said  county,  and  of  which  said  manor,  from  time 
whereof,  &c.,  the  Lord  Bishop  of  Durham  for  the  time 
being,  in  right  of  his  church  and  see  of  Durham,  has 
been  lord,  and,  as  such  lord,  seised  in  his  demesne  as 
of  fee  of  and  in  certain  mines  and  collieries  situate  and 
lying  within  the  said  manor :  and  that  for  the  period  of 
forty  years  next  before  the  commencement  of  this  suit 
the  said  lord  of  the  said  manor,  and  his  tenants  and 
farmers,  occupiers  of  the  said  mines  and  collieries,  have 
been  used  and  accustomed  of  right,  and  without  inter* 
ruption,  to  work  the  said  mines  and  collieries  within  the 
said  manor,  without  leaving  any  support  for  the  said 
lands  in  the  said  manor  in  and  under  which  the  said 
mines  and  collieries  were  situate :  that  at  the  time  of 
the  said  alleged  grievances,  the  defendants  were  tenants 
to  the  lord  of  the  said  manor  of  the  mines  in  the  decla- 
ration mentioned,  the  same  bein^  part  of  the  mines  and 
collieries  hereinbefore  mentioned  aa  being  within  the 
said  manor,  and  that  the  said  working  the  said  mines 
under  the  said  land  of  the  plaintiff  without  leaving  any 
support  for  the  said  land,  as  in  the  declaration  alleged, 
was  a  working  by  them  of  the  said  mines  in  the  exer- 
cise of  and  according  to  the  said  right  and  custom. 

Fifth  plea,  as  to  working  the  said  mines  without 
leaving  any  proper  or  sufBicient  support  in  that  behalf: 
the  defendants  crave  leave,  for  brevity's  sake,  to  repeat 
the  allegations  in  the  last  plea,  substituting  the  period 
of  twenty  years  for  the  period  of  forty  years  in  the  last 
plea  mentioned. 

3  B  2 
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1862.  Demurrer  to  the  3d^  4th  and  5th  pleas. 

Blackett         Joinder  in  demurrers. 
BiuDLET.         Thfi   demurrers   were   argued   in   Michaelmas  Term 

{Nov.  8,  12,  1861),  before  CocUnim  C.  J.,  Wightman 

and  Blackburn  JJ. 

ManUty  ( T,  Jones,  of  the  Northern  Circuit,  with  him), 
for  the  plaintiff. — First.  The  third  plea,  which  con- 
tains no  averment  of  a  custom  to  work  the  mines  under 
the  commons  without  leaving  any  support,  and  without 
making  compensation  for  injury  caused  by  such  working, 
is  no  answer  to  the  action.  By  the  Enclosure  Act  the 
lord  of  the  manor  came  to  an  agreement  with  the  firee- 
hold  or  customary  owners  of  land,  who  had  rights  of 
common  over  the  wastes  of  the  manor,  that  the  wastes 
should  be  divided  between  himself  and  the  commoners, 
and  that  he  should  retain  all  his  right  of  working  the 
minerals.  If  the  Enclosure  Act  had  not  passed  he  could 
have  had  no  right  to  work  the  mines  so  as  to  create  a  nui- 
sance on  the  surface,  by  which  the  cattle  of  the  commoners 
should  fall  into  holes  and  be  injured.  Admitting  that, 
before  the  act  of  inclosuve,  there  might  be  a  custom  to 
work  the  mines  so  as  to  do  some  injury  to  the  surface,  the 
custom  must  be  confined  within  reasonable  limits  so  as 
to  protect  the  rights  of  the  commoners.  An  agreement 
between  the  lord  of  the  manor  and  the  commoners,  by 
which  the  lord  should  have  liberty  to  work  the  mines  so 
as  to  endanger  the  lives  of  the  cattle  of  the  commoners, 
is  not  to  be  presumed.  The  dictum  in  the  judgment  in 
Hilton  V.  Earl  Granville  (a),  that  ''even  if  the  grant 
could  be  produced  in  specie,  reserving  a  right  in  the 
lord  to  deprive  his  grantee  of  the  enjoyment  of  the 
thing  granted,  such  a  clause  must  be  rejected  as  repug- 
(fl)  6  Q.  B.  701. 730. 
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nant  and  absurd/'  has  been  overruled  in  Rowbotham  t.  1862. 
Wilson  (a).  But  the  decision  in  Hilton  y.  JSarl  Gran-  Blackktt 
ville,  that  a  presciiption  or  a  custom  to  that  effect  was  b&adlbt. 
bad  as  being  unreasonable^  was  not  questioned ;  and  the 
authorities  are  consistent  with  this  proposition,  that  a 
custom  so  highly  detrimental  to  the  subject-matter  of 
the  grant  as  that  in  question  is  will  not  be  presumed ; 
Broadbent  v.  Wittis  (i),  per  Willes  C.  J.,  Badger  v. 
Ford  (c).  This  has  none  of  the  requisites  to  the  validity 
of  a  custom ;  Tyson  v.  Smith,  in  error  (d),  per  Tindal  C.  J., 
BroorrCs  Legal  Maxims,  824,  825,  3d  ed.  It  is  neither 
certain  nor  reasonable ;  it  is  claimed  in  all  parts  of  the 
manor,  and  without  limit  as  to  the  extent  to  which  the 
surface  may  be  damaged.  [He  cited  ¥.  B.2  H.  4.  24, 
pi.  20,  which  is  followed  in  1 BL  Comm.  77,  from  Co,  Copy^ 
hold,  8.  33,  p.  71 ;  4th  resolution  in  Heydon  and  Smith's 
Case  {e),  Wilson  v.  Willes  (f),  per  Lord  Ettenborough, 
Arlett  V.  ElKs  (g),  Clayton  v.  Corby  (A).]  It  is  stated  in 
the  judgment  in  Smart  v.  Morton  (t)  that,  according  to 
the  course  and  practice  of  mining  in  the  county  of  Dur- 
ham  tin  the  year  1810,  ribs  of  coal  were  left  to  support 
the  surface.  Further,  the  plea  does  not  state  a  custom 
justifying  the  letting  down  of  the  surface.  [Blachbum  J. 
It  is  a  necessary  consequence  that  the  surface  should 
come  down  if  no  support  is  left.] 

Secondly,  according  to  the  grammatical  and  reasonable 
construction  of  the  Enclosure  Act,  1758,  which  recites 
that  the  land  owners  entitled  to  right  of  common  over 

(a)  6E.^B.  693;  affirmed  in  Exch.  Ch.  8  Z.  # 5.  123 ;  and  in  D.  P. 
Sff.L,S4S. 

(6)  Wia^t,  360.  363;  affirmed  on  error,  2  8tr.  1224. 

(c)  SB.^A,  163;  (d)  9  A.  4- E.  406.  421. 

(e)  13  Rep.  67,  68.  (/)  7  East,  121.  128. 

i^)l  B,^  a  346.  (A)  6  Q.  B.  415. 
(»)  5  E,  4'  B.  30.  48. 
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1862.  tlie  wastes  were  desirous  to  improve  their  estates  and 
Blagkett  properties  "  and  that  the  said  commons  or  waste  ground 
Bbadlbt.  ™igt*  ^  cultivated  and  improved  and  rendered  of  some 
use  and  value/'  it  gives  a  right  of  ownership  in  the  sur- 
face to  the  allottees^  so  that  an  j  person  taking  under  that 
Act  would  suppose  that  he  might  erect  buildings  upon  it. 
The  right  reserved  to  the  lord  of  "winning  and  working 
the  said  mines"  may  be  referred  to  works  on  the  surface. 
[Blackburn  J.  This  right  is  different  from  the  "  liberty 
of  laying  and  repairing  waggon  ways  and  other  ways/' 
which  is  reserved  separately.]  The  next  clause,  which 
provides  for  compensation  to  persons  for  damage  done 
in  their  respective  allotments  by  the  exercise  of  the  right 
by  the  lord  of  working  the  mines  to  be  borne  by  the  occu- 
piers of  the  allotments  in  the  same  township,  supposes 
that  the  mines  would  be  worked  so  that  the  surfisLce  of  all 
the  allotments  should  be  supported ;  but  that  when  the 
surface  is  injured  by  working  in  an  adjoining  allotment, 
compensation  shall  be  given.  According  to  the  construc- 
tion contended  for  by  the  defendants,  though  the  com- 
pensation clause  was  introduced  to  give  compensation 
for  damage  arising  from  the  exercise  of  any  of  the  rights 
reserved  to  the  lord,  it  gives  none  for  damage  done  by 
working  under  adjoining  land.  The  right  of  the  owners, 
which  before  the  Act  was  a  right  of  common^  is  by  the 
Act  converted  into  a  right  to  cultivate  and  improve  the 
land.  This  Act  is,  in  many  respects,  like  that  in  Roberts 
V.  Haines  (a) :  and  the  Court  will  construe  it  so  as  to 
preserve  both  tenements  ;  Midgley  v.  Richardson  (&), 
Humphries  v.  Brogden  (c).   Smart  v.  Morton  (d).     In 

(a)  6  J&.  #  5.  643 ;  affinned  on  error,  1 E,^  B.  625. 
(6)  14  M.  (f  W.  595.  (o)  12  Q.  B,  739. 

{d)  SJKi-B.SO. 


Blackett 

V. 

Bbadlby. 
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Rowbotham  v.  Wilson  (a)  there  was  an  express  power  to        i862. 
destroy  the  surface. 

As  to  the  4th  and  5th  pleas,  which  set  up  respectively 
a  custom  for  twenty  and  forty  years.  Besides  the  bad- 
ness of  the  custom,  it  was  not  intended  by  Lord  Tenter- 
den's  Act,  2  &  8  ?F.  4.  c.  71.,  to  give  to  the  lord  of  the 
manor,  or  any  other  person,  who  by  working  under  the 
neighbouring  land  acquires  a  right  against  the  owner  of 
it,  a  right  also  against  another  land  own6r.  These  pleas 
rely  on  a  custom  to  work  the  mines  "within  the 
manor,''  not  within  the  locus  in  quo. 

The  Attorney  General,  for  the  defendants. — The  pre- 
scription stated  in  the  third  plea  is  good :  the  exercise 
of  the  right  claimed  by  it  for  the  lord  of  the  manor  is 
not  destructive  of  the  grant  to  the  commoners,  though 
it  may  impair  it.  If  an  express  compact,  in  the  same 
terms,  had  been  entered  into  between  the  lord  and  the 
commoners,  a  Court  of  law  would  have  given  it  effect. 
In  the  instances  cited  of  the  badness  of  customs,  the 
Courts  would  not  have  enforced  a  grant  which  con- 
tained a  clause  reserving  the  right  claimed  by  the  custom. 
In  Bateson  v.  Green  (jb),  a  custom  for  the  lord  to  dig 
clay  pits,  though  there  was  not  sufficient  herbage  for  the 
commoners,  was  supported ;  and  Buller  J.  said,  p.  416, 
*'  In  general,  one  would  say,  that  the  lord's  is  the  superior 
right,  because  the  property  of  the  soil  is  in  him." 
l^fVightman  J.  That  case  is  commented  upon  by  Bay- 
ley  J.  in  Arlett  v.  Ellis  (c).]     Harris  v.  Ryding  {d)  and 

(a)  QK^-B.^dS;  affirmed  in  ExcL  Cli.  8  £.# ^.  123;  and  in  D.  P. 
8H,L,348, 
(h)  5  T.  R.  411.  (c)  7  B,  4-  a  346.  365. 373. 

(</)  5  iV.  #  W.  60. 
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1862.  Smart  v.  Morton  (a)  were  decided  upon  tlie  construction 
Blackett  ^^  clauses  in  a  deed,  and  Roberts  v.  Haines  (p)  on  the 
BiJdlet  construction  of  an  Enclosure  Act.  As  to  Hilton  v.  Eetrl 
Granville  (c),  it  is  so  far  distinguishable  from  this  case 
that  there,  previous  to  the  enclosure,  the  locus  in  quo 
was  part  of  the  old  enclosures  of  the  manor;  here  the 
locus  in  quo  could  not  have  been  built  upon :  but  the 
cases  decided  since  are  at  variance  with  that  case.  In 
Humphries  v.  Brogden  (d)  it  was  not  contended  that,  if 
the  deed  bore  the  construction  contended  for  by  the 
defendants,  who  were  lessees  of  the  Bishop  of  Durham, 
it  would  be  valid  in  law. 

When  Rowbotham  v.  Wilson  (e)  was  before  the  Ex- 
chequer Chamber  the  Judges  differed  in  opinion,  and 
the  judgment  was  only  af&rmed  by  a  majority.  [Black" 
bum  J.  I  do  not  know  that  they  differed  on  this  point] 
The  judgment  of  the  House  of  Lords  in  that  case  pro- 
ceeds solely  on  the  question  of  surface  damage.  [Black- 
burn J.  The  Court  understood  the  claim  to  be  to  work 
without  leaving  support.  Cockburn  C.  J.  The  judgment 
in  Hilton  v.  Earl  Granville  (c),  p.  726,  refers  to  the  cases 
on  the  validity  of  customs,  and  mainly  proceeded  on  the 
ground  that  such  a  custom  as  there  pleaded  was  unrea- 
sonable. Wightman  J.  That  judgment  may  be  supported 
on  the  ground  that^  by  the  custom,  the  mine  must  have 
been  intended  to  be  worked  as  mines  were  generally 
worked,  that  is  in  a  reasonable  manner.]  The  decision  in 
Harris  v.  Ryding  (f)  proceeded  on  a  ground  which  would 
have  supported  Hilton  v.  Earl  Granville  {c).      \_Black'' 

{a)  6E.fB,30.  (b)  6J?.#A643. 

(c)  6  Q.  B,  701.  {d)  12  Q,  B.  739. 

(«)  6JE:.  #i?.  693;  afRnned  in  Exch.  Ch.  8  i?.  #  A  123;  andinD.P. 
8  H.  L.  348. 

(f)  5  M.  ^  W.  GO, 
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bum  J.     It  may  be  that  though  the  parties  may  lega!ly        1862. 
have  made  such  a  compact  it  would  not  be  reasonable  to     Blackstt 
presume  that  they  had  done  so.    Cockbum  C.  J.   Where      Bradlet. 
a  reservation  in  a  grant  is  rejected  by  the  Court,  it  is 
rejected,  not  because  it  is  unreasonable,  but  because  it 
is  inconsistent  with  the  grant]     In   The  Marquia  of 
Salisbury  v.  Gladstone,  in  error  (a),  a  custom  in  a  manor 
that  the  copyholders  of  inheritance  might,  without  licence 
from  the  lord,  break  the  surface  and  dig  and  get  clay 
without  limit  firom  their  copyhold  tenements  for  the 
purpose  of  making  bricks  to  be  sold  by  them  off  the 
manor,  was  held  good  in  law.     The  Enclosure  Act  does 
not  lessen  the  rights  which  the  lord  had :  and  it  reserves 
those  rights,  though  it  may  be  that  it  could  not  have 
created  them.     The  section  which  provides  for  compen- 
sation shews  that  it  is  to  be  for  damage  in  working  the 
minerals,  and  not  for  damage  in  the  superficial  working. 
As  to  the  4th  and  6th  pleas,  assuming  that  the  pre- 
scription, as  averred  in  the  3d  plea,  is  good,  the  only 
question  is  whether  those  pleas  are  good  under  stat.  2  &  3 
fV.  4.  e.  71.,  for  shortening  the  period  of  prescription. 
The  words  "  of  another"  are  not  in  the  second  section. 
[Cockbum  C.J.  The  custom  is  pleaded  in  alieno  solo :  the 
party  against  whom  it  is  set  up  could  only  resist  the 
working  when  in  his  soiL    -It  is  very  clear  that  Lord 
Tenterden'^  Act  does  not  apply  except  to  the  case  of 
working  in  the  land  of  a  person  who  was  in  a  position 
to  resist  it  and  submitted  to  it.     Wightman  J.     If  the 
custom  is  bad  it  cannot  be  better  when  pleaded  under 
Lord  Tenterden'^  Act]     The  pleas  in  substance  allege 
that  the  lord  exercised  his  right  under  the  locus  in  quo, 
— ^the  custom  set  up  is  to  work  all  the  mines  within  the 
{a)  ^H,^N.  123,  affirmed  in  D.  P.  8  Jur.  N.  S.  625. 
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1862.        manor,  whereas  the  locus  in  quo  is  the  surface  over  part 
Blackett     ^^  ^*'     \_Blackbum  J.     The  custom  is  not  pleaded  to 
BaADLrr.     ^^^^  ^  that  particular  part  of  the  manor  in  which  the 
plaintiff  owns  the  surface.]    Is  it  not  included?  [Wight- 
man  J.     That  should  he  averred  with  certainty  in  order 
to  bring  the  case  within  the  Act.] 

Manisty,  in  reply. 

Cur.  adv.  vulL 

CoGKBUBN  C.  J.  {Jan.  80th)  delivered  the  judgment 
of  the  Court 

In  this  case,  which  was  argued  before  my  brothers 
Wightman  and  Blackburn  and  myself,  on  the  argument 
on  the  demurrer  to  the  plea  it  was  admitted  that,  if 
Hilton  V.  Lord  Granville  (a)  was  to  be  considered  as 
law,  the  present  case  was  within  the  decision  in  that 
case,  and,  so  far  as  this  Court  was  concerned,  must  be 
governed  by  it.  But  it  was  insisted,  on  the  part  of  the 
defendants,  that  the  case  of  Hilton  v.  Lord  Granville 
had  been  so  much  impugned  and  shaken  by  subsequent 
cases  that  it  must  be  considered  as  virtually  overruled; 
at  all  events  sufficiently  so  to  call  upon  the  Court  to 
review  the  decision  in  that  case,  and,  upon  the  argu- 
ments urged  against  its  validity,  now  to  overrule  it. 

There  can  be  no  doubt  that  to  some  extent  the  autho- 
rity of  Hilton  V.  Lord  Granville  (a)  has  been  shaken,  inas- 
much as  a  position  assumed  in  the  reasoning  of  the  Court 
as  one  of  the  grounds  of  its  decision  has  since  been  dis- 
tinctly overruled  in  the  House  of  Lords  in  the  case  of 
Rowbotham  v.  Wilson  (b),  in  which  the  question  pre- 
sented itself  for  adjudication.  And  it  cannot  be  denied 
{a)  5  Q.  B.  701.  (A)  8  H.  L,  3i8. 
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that  the  decision  itself  has  not  met  with  the  universal        1862. 

approval  of  the  profession ;  and  that  it  may  be  desirable     blackbtt 

that  the  validity  of  that  decision  should  be  brought  under     BRi^usr, 

the  consideration  of  a  Court  of  error.     At  the  same 

time  it  is  equally  clear  that^  though  the  reasoning  of  this 

Court  in  Hilton  v.  Lord  GranmBe  (a)  has  been  impugned, 

the  decision  in  that  case  has  not  been  overruled.    And, 

the  judgment  having  been  a  considered  judgment  of  the 

Court,  and  standing  unreversed,  we  do  not  feel  ourselves 

at  liberty  to  consider  ourselves  as  otherwise  than  bound 

by  it.     We  must  therefore,  but  without  expressing  any 

opinion  one  way  or  the  other  as  to  the  propriety  of  the 

decision  in  question,  give  judgment  on  the  3d  plea  for 

the  plaintiff,  leaving  the  defendants  to  take  the  case  into 

error  if  they  shall  be  so  advised. 

The  question  arising  on  the  4th  and  5th  pleas  was 
disposed  of  during  the  argument.  We  then  intimated 
our  opinion  that  those  pleas  were  bad,  inasmuch  as  they 
did  not  shew  any  acts  done  on  the  plaintiff's  land;  and 
acts  done  on  the  land  of  another,  though  done  as  of  right 
for  twenty  or  forty  years,  could  not  in  our  judgment 
affect  the  plaintiff's  right.  On  these  pleas  also,  therefore, 
there  will  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  5Q.-B.701. 
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1862.  the  said  moors  or  commons  or  otherwise  in  or  upon 
Blaokett  the  said  commons  so  to  be  enclosed)^  in  as  full  and 
Bra^dlet.  beneficial  a  manner  to  all  intents  and  purposes  as  they 
or  any  of  them  could  or  might  have  held  and  enjoyed 
the  same  in  case  the  said  Act  had  not  been  made ;  and 
also  that  the  said  Lord  Bishop  of  Durham,  his  succes- 
sors and  assigns^  should  and  might  at  all  times  there- 
after have^  hold  and  enjoy  all  mines  and  quarries^  of 
what  nature  or  kind  soever^  lying  and  being  in  and 
under  the  said  moors  and  commons  so  to  be  allotted  and 
divided  as  aforesaid  (other  than  and  except  certain 
quarries  of  stone),  together  with  all  convenient  and 
necessary  ways  and  way-leaves,  and  liberty  of  laying  and 
repairing  waggon  ways  and  other  ways,  in,  over  and 
along  the  same  or  any  part  thereof^  and  of  searching  for, 
winning  and  working  the  said  mines  and  quarries,  and 
leading  and  carrying  away  the  coals,  lead,  minerals, 
stones  and  other  things  to  be  gotten  thereout,  and 
making  drifts,  levels,  water-courses,  erecting  and  using 
fire  engines  and  other  engines,  pit-rooms  and  other 
usual  liberties,  as  fiilly  and  freely  as  he  or  they  might 
or  could  have  had  or  enjoyed  the  same  in  case  the  Act 
had  not  been  passed,  and  that  without  making  or  paying 
any  satisfaction  for  so  doing.  And  after  reciting  that 
great  inconveniences  might  happen  and  damage  be  done 
to  particular  persons  by  reason  of  the  searching  for, 
winning  and  working  the  mines  and  quarries  within  and 
under  their  respective  allotments  by  the  said  Lord 
Bishop  of  Durham,  his  successors  and  assigns,  without 
making  or  paying  any  satisfaction  for  so  doing,  it  was 
by  the  said  Act  further  enacted  that  when  and  so  often 
as  any  person  or  persons  should  sufier  or  sustain  any 
loss  or  damage  in  his  or  their  respective  allotments  by 
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the  aearcliiiig  for^  winning  and  working  ot  the  mines  and  1862. 
qnanies  therein,  or  the  laying  and  repairing  waggon  blackett 
ways  or  other  ways,  or  by  the  leading  and  carrying  BRADLir. 
away  the  coals,  lead,  minerals,  stones  or  other  things  to 
be  gotten  thereout,  or  making  drifts,  lerels  or  water-* 
courses,  or  erecting  or  using  fire-engines  or  other  engines, 
pit-room  or  other  the  liberties  and  powers  thereby  given 
and  resenred  to  the  said  Lord  Bishop  of  Durham^  his 
successors  and  assigns,  upon  complaint  thereof  made  by 
such  person  or  persons  so  damnified  as  aforesaid,  to  one 
or  more  justice  or  justices  of  the  peace  in  and  for  the 
comity  of  Durham,  such  justice  or  justices  was  and 
were  thereby  empowered  and  required  to  examine  and 
inquire  into  such  complaint  or  complaints  in  a  summary 
way,  and  finally  to  settle  and  assess  the  damages  sus- 
tained by  such  person  or  persons  as  aforesaid,  which 
damages  should  be  paid  and  borne  by  the  occupiers  of 
the  several  said  allotments,  lying  and  being  in^uch  and 
the  same  township  in  which  the  allotment  or  allotments 
in  which  such  damages  should  be  committed  should  be, 
according  to  the  respective  yearly  values  or  rents  of 
such  allotments,  in  such  proportion  as  such  justice  or 
justices  should  direct  or  appoint,  and  within  such  times 
as  should  be  limited  by  the  said  justice  or  justices,  with 
power  to  the  said  justice  or  justices  to  issue  their  war- 
rant, under  their  or  his  hand  and  seal,  for  levying  such 
proportion  by  distress  and  sale,  in  case  the  same  should 
not  be  paid  by  the  person  or  persons  so  liable  to 
pay  the  same.  That  the  said  commons,  moors  or  waste 
lands  were,  after  the  passing  of  the  said  Act,  and  before 
the  1st  November,  1760,  duly  allotted,  divided  and  en- 
closed, in  pursuance  of  and  according  to  the  provisions 
of  the  said  Act,  and  an  award  in  pursuance  of  the  said 
VOL.  I.  3  b  b.  &  8. 
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1862.       the  said  moors  or  commons  or  otherwise  in  or  upon 
Blaokbtt     the  said  commons  so  to  be  enclosed),  in  as  full  and 
Beadlet.     beneficial  a  manner  to  all  intents  and  purposes  as  they 
or  any  of  them  could  or  might  have  held  and  enjoyed 
the  same  in  case  the  said  Act  had  not  been  made;  and 
also  that  the  said  Lord  Bishop  of  Durham,  his  succes- 
sors and  assigns,  should  and  might  at  all  times  there- 
after have,  hold  and  enjoy  all  mines  and  quarries,  of 
what  nature  or  kind  soever,  lying  and  being  in  and 
under  the  said  moors  and  commons  so  to  be  allotted  and 
divided  as  aforesaid  (other  than   and  except  certain 
quarries  of  stone),  together  with  all  convenient  and 
necessary  ways  and  way-leaves,  and  liberty  of  laying  and 
repairing  waggon  ways  and  other  ways,  in,  over  and 
along  the  same  or  any  part  thereof,  and  of  searching  for, 
winning  and  working  the  said  mines  and  quarries,  and 
leading  and  carrying  away  the  coals,  lead,  minerals, 
stones  and  other  things  to  be  gotten  thereout,   and 
making  drifts,  levels,  water-courses,  erecting  and  using 
fire  engines  and  other  engines,  pit-rooms  and  other 
usual  liberties,  as  fiilly  and  freely  as  he  or  they  might 
or  could  have  had  or  enjoyed  the  same  in  case  the  Act 
had  not  been  passed,  and  that  without  making  or  paying 
any  satisfaction  for  so  doing.     And  after  reciting  that 
great  inconveniences  might  happen  and  damage  be  done 
to  particular  persons  by  reason  of  the  searching  for, 
winning  and  working  the  mines  and  quarries  within  and 
under  their  respective  allotments   by  the  said  Lord 
Bishop  of  Durham,  his  successors  and  assigns,  without 
making  or  paying  any  satisfaction  for  so  doing,  it  was 
by  the  said  Act  further  enacted  that  when  and  so  often 
as  any  person  or  persons  should  sufier  or  sustain  any 
loss  or  damage  in  his  or  their  respective  allotments  by 
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the  searching  for^  winning  and  working  ot  the  mines  and  1862. 
quarries  therein^  or  the  laying  and  repairing  waggon  blackeit 
ways  or  other  ways,  or  by  the  leading  and  carrying  BRADLsr. 
away  the  coals,  lead,  minerals,  stones  or  other  things  to 
be  gotten  thereout,  or  making  drifts,  levels  or  water- 
courses, or  erecting  or  using  fire-engines  or  other  engines, 
pit-room  or  other  the  liberties  and  powers  thereby  given 
and  reserved  to  the  said  Lord  Bishop  of  Durham^  his 
successors  and  assigns,  upon  complaint  thereof  made  by 
sucb  person  or  persons  so  damnified  as  aforesaid,  to  one 
or  more  justice  or  justices  of  the  peace  in  and  for  the 
county  of  Durham,  such  justice  or  justices  was  and 
were  thereby  empowered  and  required  to  examine  and 
inquire  into  such  complaint  or  complaints  in  a  summary 
way,  and  finally  to  settle  and  assess  the  damages  sus- 
tained by  such  person  or  persons  as  aforesaid,  which 
damages  should  be  paid  and  borne  by  the  occupiers  of 
the  several  said  allotments,  lying  and  being  ia«uch  and 
the  same  township  in  which  the  allotment  or  allotments 
in  which  such  damages  should  be  committed  should  be, 
according  to  the  respective  yearly  values  or  rents  of 
such  allotments,  in  such  proportion  as  such  justice  or 
justices  should  direct  or  appoint,  and  within  such  times 
as  should  be  limited  by  the  said  justice  or  justices,  with 
power  to  the  said  justice  or  justices  to  issue  their  war- 
rant, under  their  or  his  hand  and  seal,  for  levying  such 
proportion  by  distress  and  sale,  in  case  the  same  should 
not  be  paid  by  the  person  or  persons  so  liable  to 
pay  the  same.  That  the  said  commons,  moors  or  waste 
lands  were,  after  the  passing  of  the  said  Act,  and  before 
the  Ist  November,  1760,  duly  allotted,  divided  and  en- 
closed, in  pursuance  of  and  according  to  the  provisions 
of  the  said  Act,  and  an  award  in  pursuance  of  the  said 
VOL.  I.  3  b  b.  &  a. 
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1862.  Act  duly  made  by  the  said  CommiBsioners^  and  that  the 
Blackett  l^^d  i^  tt®  declaration  mentioned  was  and  is  parcel  of 
Bradley.  ^^^  ^^  moors^  commons  and  waste  lands  so  enclosed 
and  allotted.  That  from  time  whereof  the  memory  of 
man  is  not  to  the  contraiy^  up  to  the  time  of  the  passing 
of  the  said  Act^  the  Lord  Bishop  of  Durham  for  the  time 
being  and  his  assigns  had  been  used  and  accustomed  [as 
of  right  (a)]  to  search  for,  win  and  work  the  said  coal  mines 
so  lying  and  being  in  and  under  the  said  commons^  moors 
and  waste  lands  without  let  or  interruption,  and  without 
leaving  any  support  for  the  said  lands  in  and  under 
which  the  said  mines  were  so  situate  as  aforesaid,  and 
without  making  or  paying  any  satisfaction  for  any  injury 
that  might  be  caused  by  such  working  of  the  said  mines; 
and  that  from  the  time  of  passing  the  said  Act  hitherto 
the  said  mines  have  been  so  worked  without  leaving  any 
support  for  the  said  lands.  That  the  said  mines  in  the 
declaration  mentioned  were,  at  the  time  of  the  passing  of 
the  said  Act  and  of  the  committing  of  the  said  alleged 
grievances,  parcel  of  the  said  mines  in  the  said  Act  men- 
tioned, and  that  the  defendants  at  the  time  of  committing 
the  said  grievances  in  the  declaration  mentioned  were 
and  are  possessed  of  aud  interested  in,  and  entitled  to 
work  and  did  work,  the  said  mines  under  and  by  virtue 
of  a  certain  lease  thereof,  bearing  date  on  or  about  the 
28th  February,  1861,  and  made  between  the  Lord 
Bishop  of  Durham  of  the  one  part,  and  one  John 
Fenwick  of  the  other  part. 

-Fourth  plea,  as  to  working  the  said  mines  without 
leaving  proper  and  sufficient  support  in  that  behalf: 
that  the  said  land  in  the  declaration  mentioned  is  situate 

(a)  These  words  Were  inserted  during  the  argument^  bj  amendment, 
on  the  application  of  the  Attorney  General,  for  the  defendants. 
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i  n  the  township  of  Lynesack  and  Softtey,  in  the  county  1862. 
of  Durham,  which  sidd  township  has  been,  from  time  Blackett 
whereof  the  memory  of  man  is  not  to  the  contrary,  braI'lk. 
within  and  part  and  parcel  of  the  manor  of  Wolnngham, 
in  the  said  county,  and  of  which  said  manor,  from  time 
whereof,  &c.,  the  Lord  Bishop  of  Durham  for  the  time 
being,  in  right  of  his  church  and  see  of  Durham,  has 
been  lord,  and,  as  such  lord,  seised  in  his  demesne  as 
of  fee  of  and  in  certain  mines  and  collieries  situate  and 
lying  within  the  said  manor :  and  that  for  the  period  of 
forty  years  next  before  the  commencement  of  this  suit 
the  said  lord  of  the  said  manor,  and  his  tenants  and 
farmers,  occupiers  of  the  said  mines  and  collieries,  have 
been  used  and  accustomed  of  right,  and  without  inter- 
ruption, to  work  the  said  mines  and  collieries  within  the 
said  manor,  without  leaving  any  support  for  the  said 
lands  in  the  said  manor  in  and  under  which  the  said 
mines  and  collieries  were  situate :  that  at  the  time  of 
the  said  alleged  grievances,  the  defendants  were  tenants 
to  the  lord  of  the  said  manor  of  the  mines  in  the  decla- 
ration mentioned,  the  same  bein^  part  of  the  mines  and 
collieries  hereinbefore  mentioned  as  being  within  the 
said  manor,  and  that  the  said  working  the  said  mines 
under  the  said  land  of  the  plaintiff  without  leaving  any 
support  for  the  said  land,  as  in  the  declaration  alleged, 
was  a  working  by  them  of  the  said  mines  in  the  exer- 
cise of  and  according  to  the  said  right  and  custom. 

Fifth  plea,  as  to  working  the  said  mines  without 
leaving  any  proper  or  sufGicient  support  in  that  behalf: 
the  defendants  crave  leave,  for  brevity's  sake,  to  repeat 
the  allegations  in  the  last  plea,  substituting  the  period 
of  twenty  years  for  the  period  of  forty  years  in  the  last 
plea  mentioned. 
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BRISTOL  AND  EXETER  R.\ILWAY  COMPANY. 


die  defendant,  as  proprietor  of  the  ' 
bridge,  the  dot  j  to  repair  and  main-  . 
tain  It  as  long  as  he  receired  the  tolls.  - 
NiekoO  ami  aiken  t.  AIUm,  916. 


BRISTOL  AND  EXETER  RAIL- 
WAY  COMPANY. 

I.  The  Bristol  ami  Exeter  RaOway 
Compamf  was  incorporated  by  stat. 
6  &  7  BT.  4.  e.  xxxri.,  bj  whidi  it 
was  enacted  (inter  alia),  sect.  174,  that 
aU  persons  should  hare  firee  access  to 
use  the  railwaj  with  carriages  con- 
strncted  as  directed  bj  the  Act.  SecL 
175,  that  the  Cooipanj  might  charge 
a  tonna^  of  so  mnch  per  mDe  npon 
aU  things  oonrejed  along  the  railwaj. 
Sect.  177,  that  the  Company  mipht 
proride  locomotiTC  engines  or  other 
power  for  drawing  thmss  npon  the 
ratlwaj,  and  receiTC  snch  sums  for 
the  nse  of  them  as  thej  should  think 
proper,  in  addition  to  the  other  sums 
authorized  to  be  taken.  Sect.  178, 
that  thej  might  use  locomotiTe  en- 
gines or  other  power,  and,  in  carriages 
or  wasgons  propelled  thereby,  con- 
vey tnmgs  along  the  railwaj,  and 
make  such  reasonable  charges  for 
couTejance  as  thej  might  determine 
upon,  in  addition  to  the  rates  or  tolls 
authorized  to  be  taken.  Bj  sect.  183 
they  were  likewise  authorized  to  fiz 
the  sum  to  be  charged  for  small  par- 
cels not  exceeding  500  lbs  weii^ht 
each.  Sect.  184  enacted  that  where 
things  or  persons  ware  couTeyed  for  a 
less  distance  than  six  miles,  the  Com- 
pany might  demand  and  receire  the 
aforementioned  **  rates,  tolls  and 
charges  for  oonTeyance**  for  six  miles; 
and  sects.  185,  186  uid  187  contained 
certain  other  proTisions  relative  to 
**  rates  and  tolls  only."  By  sect.  188, 
they  were  directed  to  affix  on  boards 
upon  their  toll  houses  &c.,  a  list  of  the 
rates  and  tolls  directed  by  them  to  be 
taken.  By  sUt.  8  &  9  Viet.  e.  cIt. 
s.  2.  the  powers  of  former  Acts  regu- 
lating the  Company  are  extended  to 
that  Act,  except  such  as  expired  by 
effluxion  of  time,  or  are  inapplicable 
to  it,  or  inconsistent  with  or  provided 
for  by  The  Lands  ^lauses  Consolida- 
tion  Act,  or  with  such  of  the  provi- 


sions of  The  Railways  Clauses  Consoli- 
dation Act  as  were  made  applicable  to 
that  Act.  Sect.  18  jElxed  the  sum 
which  the  Company  might  charge  for 
passengers ;  and  sect.  19  gave  a  scale 
of  so  much  per  ton  per  mile,  in  res- 
pect of  articles  conveyed  on  the  rail- 
way. A,  B.  delivered  goods  to  the 
Company  to  be  carried.  These  were 
of  diflerent  kinds,  and  were  made  up 
in  packages,  eome  of  which  exceeded, 
and  others  of  which  did  not  exceed 
500  lbs.  weight  each.  The  charges 
made  by  the  Company  and  paid  by 
A.  B.  for  the  carriage  of  the  goods  on 
the  railway  amounted  to  sums  which, 
(after  deducting  reasonable  sums  for 
die  expenses  of  loading  and  unload- 
ing), exceeded  the  maximum  sums 
authorized  to  be  charged  for  the  car- 
riage of  the  several  kinds  of  goods  re- 
spectively by  Stat  8  &  9  Viet  c.  civ. 
«.  19.:  Held  that  A.  B.  was  entitled, 
under  a  count  for  money  had  and  re- 
ceived, to  recover  back  the  sums  paid 
b^  him  in  excess  of  the  sums  autho- 
rized to  be  charged  for  carriage  of 
goods  by  8  &  9  Vict.  e.  civ.  upon  such 
of  those  packages  of  goods  as  exceeded 
500  lbs.  in  weight,  but  not  upon  the 
rest. 

II.  The  above  Company  publuhed  a 
scale  of  charges  at  which  parcels  would 
be  carried  along  their  line,  including 
collection  and  delivery  within  certain 
limits,  if  delivered  by  the  Company*s 
appointed  agents.  A.  B.^  a  carrier,  in 
the  course  of  his  business  as  such,  for- 
warded from  Brittol^  b  v  passenger  and 
van  trains  on  the  railway,  parcek  of 
goods  which  were  consigned  to  his 
agents  residing  at  various  towns  and 
puices  on  the  line  of  the  railway  for  de  - 
livery  by  such  agents.  On  all  such 
occasions  the  parcels  in  question  were 
collected  by  A.  B.  from  his  customers 
in  Bristol,  and  were  taken  by  him  with 
his  own  horses,  carts  and  servants  to 
the  railway  station  there,  from  whence 
they  were  forwarded  to  some  other 
station  on  the  railway.  On  other  oc- 
casions the  agents  of  A.  B,  residing  at 
Exeter  and  other  places  on  the  line  of 
the  railway,  forwarded  thence  by 
passenger  and  van  trains  to  A.  B.9X 
Bristol  parcels  of  goods  for  delivery 
in  BristoL  On  all  such  last  mentioned 
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occasions  tbe  parcels  were  receired  bj 

A.  B.  at  the  railway  station  at  Bristol 
and  from  thence  delivered  hj  him,  in 
his  own  carts  and  Tans,  to  the  par- 
ties in  BrvtUd  to  whom  they  were 
directed.  The  sums  paid  bj  A.  B.  to 
the  Company  for  the  carriage  on  the 
railway  of  all  the  above  mentioned 
parcels  which  were  so  respectively 
forwarded  and  received  hy  A,  B.  in- 
cluded, in  accordance  with  the  rates 
fixed  by  the  said  scale  bills,  charges 
for  collection  and  delivery  in  Bristol^ 
though  such  services  were  not  in  fact 
performed  by  the  Company  for  A.B.: 
Held  that  these  sums  were  improperly 
charged,  and  might  be  recovered  back 
under  a  count  for  money  had  and 
received. 

ni.  The  above  Company  charged  A. 

B.  certain  sums,  reasonable  in  them- 
selveSffor  carrying  his  goods  along  their 
line,  while  they  carried  the  like  goods 
for  other  parties  at  lower  rates  :  Held 
that  A.  B.  was  not  entitled,  in  an 
action  for  money  had  and  received, 
to  recover  from  the  Company  the 
excess  of  the  sums  paid  by  him  above 
those  paid  by  the  other  parties. 

IV.  In  the  case  of  the  same  Company, 
whenever  any  of  the  public  ^not  being 
carriers)  brought  and  delivered  at 
one  time  a  number  of  separate  par- 
cels or  packages  to  the  Company  to 
be  carried,  if  they  all  contained  goods 
of  the  same  kind  or  description  (such 
as  drugs  or  drapery),  and  were  ad- 
dressed to  the  same  party,  the  Com- 
pany were  in  the  habit  of  charging 
them  in  the  aggregate  according  to 
the  parcels  rates  where  the  aggregate 
weight  did  not  exceed  500  lbs.,  and 
according  to  the  lower  or  tonnage 
rates  where  the  aggregate  weight  ex- 
ceeded 500  lbs.  Whereas  if  A.  B, 
brought  a  number  of  separate  parcels 
or  packages  of  the  same  kind  to  the 
Company  to  be  carried,  which  (though 
addressed  also  to  the  difierent  ulti- 
mate consignees  for  whom  they  were 
intended)  bore  a  separate  address  to 
A,  B.f  and  at  the  end  of  the  journey 
were  received  by  him  or  his  agents 
from  the  Company,  the  Company 
charged  A.  B.^for  each  parcel  or 
package  separately.    If  (as  occasion- 


ally happened),  amongst  a  number  of 
separate  packages  so  brought  by  A. 
B.  to  the  Company  to  be  carried, 
two  or  more  of  the  same  kind  were 
found  to  be  addressed  to  the  same 
ultimate  consignee,  the  Company  ag- 
gregated those  which  were  so  ad- 
dressed to  the  same  ultimate  con- 
signee, but  refused  to  aggregate  the 
otners :  Held,  that  the  Company  were 
justified  in  so  charging. 

y.  Li  the  case  of  the  same  Company 
it  appeared  that,  on  various  occasions 
since  the  publication  of  the  scale  bills, 
A,B,  brought  and  delivered  goods  to 
the  Company  to  be  conveyed,  for  the 
conveyance  of  which  goods  the  Com- 
pany demanded,  and  A.  B,  paid,  sums 
exceeding  the  rates  specified  in  the 
scale  bills.  These  sums  were,  in  some 
instances,  demanded  by  the  Company*8 
servants  through  mistake;  in  other 
instances  the  demand  was  made  in- 
tentionally :  Concessum,  that  this 
claim  of  the  Company  could  not  be 
supported. 

VI.  Semhle^  that,  in  order  to  entitle 
the  above  Company  to  make  any  of 
the  above  charges,  they  were  not 
bound  to  affix  to  their  toll-houses 
&c.  boards  indicating  the  amount  of 
their  rates  and  tolls ;  but  Held  that, 
if  they  even  were,  their  having  neg- 
lected to  do  so  did  not  entitle  -A. 
B,  to  recover  back  as  money  had 
and  received,  any  of  the  above  pay- 
ments made  by  him.  Chrton  and 
another  v.  The  Bristol  and  Exeter 
Railway  Company,  112. 


BROKER. 

The  defendants,  merchants  and 
shipbrokers  at  Bristol,  who  had  be- 
fore acted  as  agents  for  the  plaintiffs, 
merchants  at  Liverpool,  in  shipping 
iron,  offered  to  them  some  "  good  old 
scrap  iron"  belonging  to  O,  (mr  whom 
they  were  also  acting  as  brokers, 
specifying  the  descriptive  quality  and 
price  of  the  iron.  The  plaintifis  asked 
for  an  offer  of  cost  and  freight  from 
Bristol  to  Rotterdam,  and  a  further 
description  of  the  iron.  The  defend- 
ants wrote  and  gave  the  description ; 
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and  afterwards  wrote  naming  a  sbip, 
and  the  rate  of  freight.  The  plaintifts 
agreed  to  purchase  the  iron  at  the 
price  proposed,  but  objected  to  the 
ship ;  and  the  iron  was  subsequently 
shipped  at  Bristol  on  board  another 
ship,  chartered  by  the  defendants  on 
behalf  of  plaintiffs.  The  sold  note  for 
the  iron,  sent  by  the  defendants,  was 
signed  by  O.,  and  stated  the  iron  to 
be  "sold  to  the  defendants  •'  for  their 
principals,"  and  to  be  "weighed  and 
delivered  alongside  a  vessel  or  ves- 
sels.** The  defendants  received  no 
remuneration  from  the  plaintiffs,  but 
received  commission  from  O,  and  from 
the  owners  of  the  ship.  The  iron 
.afterwards  turned  out  to  be  of  a  much 
inferior  (]^uality  to  that  agreed  upon. 
In  an  action  by  the  plaintiffs  a^inst 
the  defendants  for  negligence  m  ac- 
cepting and  shii)ping  at  Bristol,  and 
paying  O.  for,  iron  of  that  inferior 

Suality :  Held  by  the  Court  of  Queen*8 
iench,  that  the  defendants  were  not 
liable :  that  they  acted  in  the  transac- 
tion in  two  capacities,  viz.,  as  brokers 
between  the  plaintiffs  and  O.,  in  nego- 
tiating  the  sale  of  the  iron ;  and,  sub- 
sequently, as  agents  for  plaintiffs  in 
receiving  and  forwarding  the  iron : 
that  the  two  retainers  were  distinct ; 
and  that,  as  shipping  agents  under  the 
latter,  the  defendants  were  not  bound, 
and  had  no  authority,  in  the  absence 
of  any  usage  to  that  effect,  to  accept 
or  reject,  on  behalf  of  the  plaintiffs, 
on  its  arrival  at  Bristol,  the  iron  of 
which  they  had  previousl  v,  as  brokers 
only,  negotiated  the  purcnase,  and  this 
judgment  was  affirmed  in  the  Exche- 
quer Chamber.  Zwilchenbart  and 
others  V.  Alexander  and  others,  234. 


BURLAL  GROUND. 

Stat.  18  &  19  Vict,  c.  128.  s.  18., 
which  enacts  that,  in  every  case  in 
which  nny  order  in  council  is  issued 
for  the  discontinuance  of  burials  in 
any  churchyard  or  burial  ground,  the 
Burial  Board  or  Churchwardens  shall 
maintain  such  churchyard  or  burial 
ground  of  any  parish  in  decent  order, 
and  also  do  the  necessary  repair  of 


the  walls  and  other  fences  thereof,  and 
the  expences  shall  be  repaid  by  the 
overseers,  upon  the  certificate  of  the 
Buriid  Board  or  Churchwardens,  out 
of  the  poor  rate  of  the  parish  or  place 
in  which  such  churchyard  or  burial 
ground  is  situate,  unless  there  shall  be 
some  other  fund  legally  chargeable 
with  such  expences,  does  not  apply  to 
a  burial  ground  which  i^  not  a*burial 
ground  of  any  parish,  but  is  the 
property  of  private  persons.  The 
Queen  v.  The  Burial  Board  far  the 
Parishes  of  St,  John,  jrc,  Newcastle 
upon  Tyne,  679. 


CALLS. 
See  Company, 

CARRIER. 
See  Common  Carrier. 


CASE  FOR  OPINION  OF  SUPE- 
RIOR  COURT. 

See^Qtuirler  Sessions,  Case  reserved  by. 


CERTIFICATE. 

Of  justice  of  the  peace. 

Where,  under  9  O.  4.  c.  31.  m.  27 
— 29.,  a  complaint  of  assault  or  bat- 
tery has  been  made  to  two  justices  of 
the  peace,  who  dismiss  the  complaint 
and  give  the  party  a  certificate  accor- 
dingly, the  certificate  may  be  pleaded 
in  bar  to  an  indictment,  founded  on 
the  same  facts,  charging  assault  and 
battery,  accompanied  by  malicious 
cutting  and  wounding  so  as  to  cause 
grievous  or  actual  bodily  harm.  The 
Queen,  on  the  prosecution  of  Finney, 
V.  Elringtou  and  another,  688. 

Of  registry.    See   Merchant  Shipping 
Act. 
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CHARITABLE  PURPOSES. 

ne  Sodefy  of  Licensed  Victuallers, 
founded  for  the  purpose  of  relieTing 
distressed  members  from  its  funds, 
was  incorporates!  by  Royal  charter. 
The  Society  maintained  a  school  for 
the  education,  free  of  charge,  of  the 
children  of  decayed  or  deceased 
licensed  Tictuallers;  and  possessed  a 
school  house  and  other  premises,  used 
for  that  purpose.  The  charter  pro- 
yided  that  the  management  of  the 
Society  should  be  entrusted  to  a  Go- 
Temor  and  Committee :  and  that  the 
members  of  the  Society  should  meet 
quarterly,  and  should  aaye  power,  at 
such  meetings,  to  make  by-laws.  One 
of  these  by-laws,  so  made,  provided 
that  these  quarterly  meetings  should 
be  held  in  the  premises  of  the  So- 
ciety's school,  or  at  such  other  place 
as  the  Goyernor  and  Commitfee  might 
appoint.  These  meetings  were  ac- 
cordingly held  on  the  premises.  On 
appeal  by  the  Society  against  a  poor 
rate,  a  general  rate  for  defrapring  the 
expences  of  The  Metropolis  Local 
Management  Act,  and  a  sewers  rate 
for  defraying  the  expences  of  the  main 
drainage,  assessed  upon  them  in  re- 
spect of  the  premises  in  question : 
Held,  that  the  Society  had  a  bene- 
ficial occupation  of  the  premises,  and 
were  rateable  in  respect  of  them. 
The  Queen  v.  The  Oovemors,  jrc,  of 
TheLieented  ViOuallers'  JSode^,  71. 


CHURCH  RATE. 

L  Declaration  against  justices  of  the 
peace  alleged  that  the  plaintiff  was 
rated  to  a  church  rate,  wnich  was  de- 
manded on  the  8th  September,  1857  : 
that  the  plaintiff  was  summoned  for 
non  payment  thereof  on  the  5th  May, 
1859;  that  at  the  hearing,  on  the 
I2th  May,  1859,  the  plaintiff  gave 
eyidence  that  the  rate  had  been  de- 
manded of  him  and  the  matter  of 
complaint  had  arisen  more  than  six 
months  before  the  complaint,  and  con- 
tended that,  by  stat.  11  &  12  Vict, 
c.  43.  t.  11.,  the  defendants  had  no 
jurisdiction :  yet  the  defendants  made 
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an  order  for  payment  of  the  rate, 
which  order  had  been  quashed.  Ple^i, 
that  upon  the  hearing  of  the  complaint 
it  was  proved  that,  besides  the  demand 
of  the  rate  in  the  declaration  men- 
tioned, the  same  was  again  demanded 
on  the  25th  March  1859,  and  the  com- 
plaint was  laid  within  six  calendar 
months  from  the  time  of  that  demand. 
Upon  demurrer,  held,  that  it  was 
within  the  duty  of  the  defendants,  as 
justices,  to  determine  the  question 
whether  a  complaint  was  made  within 
the  time  limited;  and  therefore,  by 
sect.  1  of  Stat.  11  &  12  Vict.  c.  44., 
the  action  was  not  maintainable  with- 
out proof  of  malice  and  want  of  rea- 
sonaole  and  probable  cause.  Sommer^ 
ville  y.  Mirehouee  and  another,  652. 

TI.  Declaration  against  justices  of 
the  peace  alleged  that  the  plaintiffs 
were  rated  to  a  church  rate,  the 
validity  of  which  rate  was  disputed 
by  them;  that  they  were  summoned 
for  non  payment  oi  the  rate ;  that  at 
the  hearm^  before  the  defendants  the 
plaintiffs,  in  good  faith  disputing  the 
validity  of  the  rate,  gave  the  defend- 
ants notice  thereof:  yet  the  defend- 
ants, not  acting  bon&nde  in  the  belief 
that  they  were  acting  in  conformity 
to  law,  and  when  they  well  knew  that 
they  had  not  jurisdiction  to  proceed, 
made  an  order  for  payment  of  the 
rate,  which  order  was  afterwards 
"duashed,  and  issued  their  warrant  of 
distress,  by  yirtue  of  which  the  goods 
of  the  plaintiffs  were  distrained.  I'lea, 
as  to  the  distraining  of  the  goods  of 
the  plaintiffs;  that  the  warrant  was 
issued  on  the  application  of  the 
churchwardens,  and  executed  by  their 
direction  as  well  as  by  the  command 
of  the  defendants;  and  that  the 
plaintiffs  afterwards  recovered  judg- 
ment in  replevin  against  the  church- 
wardens.    Upon  demurrer,  held, 

1.  That  the  allegations  in  the  decla- 
ration  sufficiently  shewed  that  the  de- 
fendants knew  that  the  validity  of  the 
rate  was  bon4  fide  disputed,  and  that 
proper  notice  thereof  was  given  to 
them;  and  therefore,  by  the  proviiso 
to  sect  7  of  Stat.  53  G.  3.  c.  127., 
they  acted  without  jurisdiction  in 
making  the  order  and  warrant. 

B.  &  8. 


J-f  ClADI.  COMMON  MEMORANDUM. 

K^r.  t   :r'  fcis.  ::  M  13  F^l.  c  441.  «  sx>it  Md  mvMMdUe.    Id. 

mxnrjtiri'.ilut  w'r'itinr  fr-sc^  s^  maljst  , 

SHI  -WTBZ  «  TBucBxiiie  jBC  ^.co^Mfr  *"  \  nummj  Coa|MBT,  atjvag 

0^nm^  CB    BSSCBCS    fltS    COHUBm    CUllCrS    KV 

1l  iMM>.  T*!-'  SUBeUmn  J.    If  tW  ^^^^  itiMid  to  iwgiic  the  foods  of 

<»i!fe»LiiSf   Mrje*i  crr^n^r.9Arr  -^uSer  -^  -B-  <»  tW  gifmiid  tkn  iber  were 

-ie  Scijf*^  ^ias  •-Si?  -ri-iiT  zt'he  lase  te&io«d  jiier  m  qnrtcr  post  fire  in 

w»  aire  uzxlS  iie  ^ockz^L  liic  «cri-t  ^**  ewenij^  ahko^:h   they  did  re- 

^TO:ii2ew^iiji«ctI  affiUS-IlAii  €«5^  Ae    ffoodi  of  C.  i>.  at  a  hlcr 

rHtc.44.  k!«r:    Hdd.  tkat,  in  the  abs^ne  of 

4.  TW  TTTrao  3  iwr-  r  ^  ftas.  erjiaatxa,  thii  w  onlavfol  cob- 

«  ^-^ai  <L  iifT-  w'l^  taia  sw^  tie  ?«  «  »^^  9<'?P«^>  and  A  B.  Lot- 
HrTstScnom    :^    jx«r»K*    'v^i^re   the 
▼iiiii'tj  -rf"  zhtt  Tire  »  b'CA  Sie  d»- 

I 

CLMM.  ■«■  m  tvmm\m    tamtn   tat  hire, 

_      y      ,        ^__t*^-       «  itfaaed  to  cany  eertun  goods  «i- 

SceXflAOiMvC    I  rf  I      JgL  la.  the  loader  of  the  goods  wodd 

CLXEKSHIP,  AKTTCLES  OF.      .  "^^  tfm£atm^z    Held,  that,   this 

^  al^egatias  was  satiificd  by  proof  that 

See  Ar^aa  tf  ClerAii^  ow  of  the  cwwiifinm  thos  required  to 

he  AJ^sed 

COLOXT,  LAW  OF.  '  •Me.    IL 


^^  ^' '  *' '  ^  ^-  COMMON  MEMORAXDUM. 


COMMON  CARRIEK.  '^^  l**"  «■ 

1.  A  nilviy  Cc^MET. CM!  ■  lug  OB  See  JCariar  /omMe^  II.  3. 

hsnni  a»  ecmsxa,  lanieis  i^jr  hire, 

S^^-TdT^^^^^:  COIIPAXT. 

the  Mz^ier  of  ihe  •oodi  voold  .  The  th^Uialai    stated    that    the 


s»  a  CKuihJoa  by  vhkh  the  Oaa-  *  dfftudant  vas    the    holder  of  fifty 

May  vere  aot  aaffvcnUe  "^  tar  the  j  shares  in  the  plaintifi*  Company,  and 

k«B[det«ciS-ecrdHaageof  anypack-  indebted  in  respect  of  seren  calls, 

i^issc^ncstlj  or  ifarperiy  packed,  wherebr  an  actioB  had  aocroed  to  the 


■nriLed.  dbrtted  crdLmlbcdr :  Hrfd,        plain tim  sninst  lum  under  and  by 
r  thor  i     '     ' 


I  Kn-^^t  aad  ■zreasaBab^ eoDditkn, .  rirtne  of  their  deed  of  settlement. 

K-^h  as  cv«&=>:b  law  acd  nnder  the  Ffeas.     I.  Nerer  inddiied.    2.  That 

Baihrarand  Cm:  Trafie  Act.  I7A  IS  .  the  defendant  was  not  the  bolder  of 

T^cL^'^l.   i^'^mmmiamotkerr.The  .  the  shares.    3.  Thai  the  deed  was  not 


Brutoi  ad  £aaer  Bmbgrnt  Cmafma^  '  hk  deed.     ReplicatiDn  to  the  third 

112.  "  I  plea,  setting  oat  the  charter  of  bioor- 

I  poration,  whereby  Her  Majesty  wOled 

2.  5«Mr,^  C«oUvn,C.J^that  i  that  the  capital  shoold  be  12O,00(ML 

a   cMtdhicn    iBpoecd   by   a  railway  *  dirided  into  €U0O  shares :  that  all  the 

Ccnpany    carrying    on    bnsiness   as  '  pnyiietofs  oi  the  stock  of  the  corpo- 

coici&cn  carriers  for  hiie.  that  "^no  ration  shoold  execute  a  deed  of  set- 

cla»    for  damai^  will    be   alloved  tknent  whereby  the  capital  should  be 

niiles5  n.ade  viuiln  three  days  afier  divided  into  those  shares,  to  be  nnm- 

the  ciellTery  cf  the  iroods,  nor    lor  bered  in  regular  snccessioD,  b^inning 

lo&s  unless  made  within  three  days  of  with  I,  and  whereby  they  should  oiter 
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into  covenants  for  payment  of  the 
sums  subscribed  by  tnem  when  called 
for:  that  such  a  deed  was  executed 
(various  clauses  were  set  forth),  and 
that  the  defendant  was  a  shareholder 
and  had  paid  certain  calls.  Before 
the  charter  was  granted  the  brokers 
to  the  Company  had  put  down  the 
name  of  the  defendant,  without  his 
authority,  as  an  applicant  for  shares, 
and  the  promoters  allotted  to  him 
fifty  shares,  and  sent  an  allotment  let- 
ter informing  him  thereof,  and  re- 
quiring a  deposit  of  1/.  per  share, 
adding,  "and  on  your  execution  of 
the  deed  prepared  m  conformity  with 
the  provisions  of  the  Royal  charter, 
you  will  be  entitled  to  fifty  share  ccr- 
tificates  of  the  Company. '  The  de- 
fendant paid  the  deposit  of  IZ.  a  share. 
The  charter  was  afterwards  granted, 
and  the  deed  prepared  and  executed 
by  many  sharenolders,  but  not  by  the 
defendant.  In  the  deed  were  the  fol- 
lowing clauses,  which  were  substan- 
tisUy  the  same  as  those  contained  in 
The  Companies  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  16.:— 3.  The 
shares  shall  be  numbered  in  regular 
succession,  beginning  with  1  ;  and 
every  share  shall  be  distinguished  by 
its  separate  number. — 5.  JEvery  per- 
son who  shall  have  subscribed  the  pre- 
scribed sum  to  the  capital,  or  shall 
otherwise  have  become  entitled  to  a 
share  of  the  same,  and  whose  name 
shall  have  been  entered  on  the  regis- 
ter of  shareholders,  shall  be  deem^  a 
shareholder. — 6.  The  corporation  shall 
keep  a  book  to  be  called  "The  Regis- 
ter of  Shareholders,"  in  which  shall 
be  entered  the  names  of  the  persons 
entitled  to  shares,  together  with  the 
number  of  shares  to  which  such  per- 
sons are  entitled,  distinguishing  each 
share  by  its  number,  and  the  amount 
of  instalments  paid  on  such  share. — 
8.  A  certificate  of  ownership,  under 
the  corporation  seal,  shall  be  delivered 
to  each  shareholder ;  and  such  certifi- 
cate shall  specify  the  share  in  the  un- 
dertaking to  which  such  shareholder 
is  entitled. — 65.  In  an  action  for  calls, 
it  shall  be  sufiScient  to  declare  that  the 
defendant  is  owner  of  one  share  or 
more  "  (stating  the  number  of  shares)," 
and  is  indebted  in  respect  of  one  call 

3x2 


or  more,  whereby  an  action  hath  ac- 
crued to  the  corporation  by  virtue  of 
the  deed. — 66.  dn  the  trial*  it  shall  be 
Bufiicient  to  prove  that  the  defendant, 
at  the  time  of  the  call,  was  a  holder  of 
one  share  or  more. — It  was  repre- 
sented by  the  prospectus  issued  shortly 
before  the  date  of  the  charter,  and  by 
the  letter  of  allotment,  that  no  more 
than  three  calls  should  be  made  until 
the  CompanY*s  works  should  be  in 
operation.  The  defendant  had  paid 
four  calls,  but  refused  to  pay  the  calls 
in  question. 

1.  Held  by  the  Court  of  Queen's 
Bench,  and  affirmed  by  the  Exchequer 
Chamber,  that  shares  were  not  created 
so  as  to  make  the  alleged  owner  liable 
to  calls. 

2.  Held,  by  the  Exchequer  Cham- 
ber, that  the  defendant  was  not  a 
shareholder,  as  he  had  not  executed 
the  deed  of  settlement. 

3.  Semble,  that  after  acceptance  of 
the  shares  and  payment  of  the  calls, 
especially  the  call  made  after  those 
specified  in  the  prospectus  and  letter 
of  allotment,  and  the  correspondence 
in  which  he  was  treated  as  a  nolder  of 
shares,  and  as  he  knew  of  the  exist- 
ence of  the  charter  and  the  deed,  the 
defendant  could  not  say,  as  against  the 
other  shareholders  and  the  Company, 
that  he  was  not  a  shareholder  by  rea- 
son of  the  stipulations  in  the  prospec- 
tus and  letter  of  allotment  not  having 
been  carried  out.  Tlie  Irish  Peat 
Company  v.  Phillips^  598. 

Incorporated  Joint  Stock  (limited). 

By  Stat.  19  &  20  Vict  c.  108.  *.  39., 
in  certain  cases,  if  a  defendant  objects 
to  the  action  being  tried  in  the  County 
Court,  and  gives  security  to  be  ap- 
proved of  by  the  registrar,  the  action 
shall  be  stayed ;  and  by  sect.  70  "such 
security  shall  be  at  the  cost  of  the 
party  giving  it,  and  in  the  form  of  a 
bond,  with  sureties  to  the  other  party :" 
and  in  the  form  given  in  the  Schedule 
of  Forms  to  the  Rules  of  Practice  of 
the  County  Courts,  the  bond  purports 
to  be  executed  by  the  party  and  two 
sureties :  Held,  that  where  the  de- 
fendants were  an  incorporated  joint 
stock  Company,  limited,  it  was  within 
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limited  to  the  justice  before  whom 
the  firat  Application  is  made;  and 
that  the  second  summons,  not  being 
issued  b^  the  same  justice,  could  not 
be  considered  as  part  of  the  original 
process  upon  the  first  application. 
The  Queen  v.  Pickfard,  77. 

BENEFICIAL  OCCUPATION. 

The  Society  of  Licensed  Vichud- 
lers^  founded  for  the  puri^se  of  reliev- 
ing distressed  members  from  its  funds, 
was  incorporated  hj  Rojal  charter. 
The  Society  maintamed  a  school  for 
the  education,  free  of  charge,  of  the 
children  of  decayed  or  deceased  li- 
censed victuallers;  and  possessed  a 
school  house  and  other  premises,  used 
for  that  purpose.  The  charter  pro- 
vided that  the  management  of  the 
Society  should  be  entrusted  to  a  Go- 
vernor and  Committee :  and  that  the 
members  of  the  Society  should  meet 
quarterly,  and  should  have  power,  at 
such  meetings,  to  make  by-laws.  One 
of  these  by-laws,  so  made,  provided 
that  these  quarterly  meetings  should 
be  held  in  the  premises  of  the  Society^s 
school,  or  at  such  other  place  as  the 
Governor  and  Committee  might  ap- 
point. These  meetings  were  accord- 
ingly held  on  the  premises.  On  ap- 
peal by  the  Society  aj^ainst  a  poor 
rate,  a  general  rate  for  defraying 
the  expenses  of  The  Metropolis  Locid 
Management  Act,  and  a  sewers  rate 
for  defraying  the  expences  of  the 
main  drainage,  assessed  upon  them, 
in  respect  of  the  premises  in  question : 
Held,  that  the  Society  had  a  bene- 
ficial occupation  of  the  premises,  and 
were  rateable  in  respect  of  them. 
Jlie  Queen  v.  The  Oovemor  and  Com" 
mittee  of  The  Licensed  Victuallers' 
Society^  71. 


BILL  OF  EXCHANGE. 
See  Insolvent,  I. — IV. 


BIRMINGHAM  IMPROVEMENT 
ACT. 

See  Totcns  Improvement  Clauses  Act. 


BOROUGH. 

Stat.  15  &  16  Vict  c.  81.  m.  32- 
84  and  35.,  which  provides  for  the 
collection  of  the  county  rate  in 
parishes  situate  partly  within  boroughs 
and  partly  without,  applies  only  to 
boroughs  **  not  subject  to  contribute 
to  the  county  rate;**  and  therefore, 
where  a  parish  is  situate  partly  within 
a  borough  which  contrioutes  to  the 
county  rate,  a  separate  rate  towards 
the  expence  of  the  county  police  can- 
not be  made  upon  the  part  without 
the  borough,  though  the  part  within 
it  is  governed  by  a  local.  Act,  under 
which  police  constubles  are  appointed 
and  paid.  The  Queen  v.  The  Over^ 
seers  of  Buddersfield,  961. 


BRIBERY. 

I.  On  the  trial  of  an  information 
for  bribery,  filed  by  The  Attorney 
General  by  the  direction  of  the  House 
of  Commons,  one  of  the  persons 
charged  in  the  information  to  have 
been  bribed  by  the  defendant  was 
called  as  a  witness ;  and,  on  his  de- 
clining to  answer  any  questions  with 
respect  to  the  alleged  bribery,  the 
counsel  for  the  Crown  handed  him  a 
pardon  under  the  Great  Seal ;  which 
the  witness  accepted,  but  still  declined 
to  answer:  held,  that  the  possible 
risk  of  impeachment  by  the  House  of 
Commons,  notwithstanding  the  par- 
don under  the  Great  Seal,  according 
to  the  Act  of  Settlement,  12  &  13 
TT.  3.  c.  2.  s.  3.,  was  not  a  sufficient 
ground  to  entitle  him  to  the  privilege 
of  not  answering.  The  Queen  v. 
Boyes^Zll. 

IL  On  the  trial  of  an  information  for 
bribery  a  witness  who  was  called  to 
prove  the  fact  of  his  having  received  a 
bribe  from  the  defendant,  objected  to 
give  evidence  on  the  ground  that  the 
effect  of  the  evidence  he  was  called  upon 
to  give  would  be  to  criminate  himself. 
Thereupon  the  counsel  for  the  Crown 
handed  to  the  witness  a  pardon  under 
the  Great  Seal,  who  accepted  it.  The 
witness,  however,  still  objecting  to 
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give  evidence,  and  the  Judge  enter- 
taining doubts  as  to  whether  the  wit- 
ness could  be  properly  compelled  to 
answer,  notwithstanding  the  pardon, 
an  arrangement  was  come  to  between 
the  counsel  on  both  sides,  with  the 
sanction  of  the  Judge,  that  the  wit- 
ness should  be  directed  to  answer,  but 
that  the  opinion  of  this  Court  should 
be  taken  as  to  whether  the  privilege 
of  the  witness  remained  notwithstand- 
ing the  pardon ;  the  counsel  for  the 
Crown  undertaking,  in  the  event  of 
this  Court  holding  the  affirmative,  to 
enter  a  nolle  prosequi,  if  the  defend- 
ant should  be  convicted.  The  de- 
fendant having  been  convicted,  this 
Court  grated  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  had ; 
and,  having  heard  it  argued,  dis- 
charged it,  protesting  against  the 
course  pursued  at  the  trial  being 
drawn  into  a  precedent — as  the  Court 
was  thereby  called  on  to  pronounce  a 
judgment  which  it  was  without  au- 
thority to  enforce.    Id,  312. 


BRIDGE. 

The  Stat.  20  O.  2.  c.  22.,  reciting 
that  it  was  convenient  that  a  bridge 
should  be  built  across  the  ITiames 
from  the  parish  of  W.  in  the  county 
of  S.  to  the  parish  of  S,  in  the  county 
o£  M,,  for  the  ease  and  commerce  of 
the  inhabitants  of  the  said  counties, 
and  that  S.  D.  had  proposed  to  build 
the  bridge  enacted  tnat  it  should  be 
lawful  for  S,  D.,  his  heirs  and  assigns, 
and  he  and  they  were  authorized,  and 
empowered,  at  their  own  costs  and 
charges,  to  build  the  said  bridge. 
Power  was  given  to  cut  the  banks  of 
the  river,  and  turn  any  highways 
leading  to  the  intended  bridge :  and 
in  consideration  of  the  great  charges 
and  expences  S.  D.,  his  heirs  and 
assigns  should  be  at,  not  only  in 
building  the  bridse  but  also  in  erect- 
ing, repairing  and  maintaining  other 
matters  necessary  to  be  erected,  it 
should  be  lawful  for  S.  i>.,  his  heirs 
and  assi|;ns,  from  time  to  time  and  at 
all  times  thereafter,  to  take  for  pontage 
or  toll  fur  any  passage  over  the  bridge 
certain  sums.     A  clause  reciting  that 


it  might  happen  that  the  passage  of 
the  bridge  might  for  some  time  become 
dangerous  or  impracticable,  enacted 
that  it  should  be  lawful  for  S.  jD.,  his 
heirs  and  assigns,  to  provide  and 
maintain  a  ferry  across  the  river,  and 
to  take  the  same  sums  for  passage 
over  the  river  by  it  as  were  granted 
for  the  toll  or  pontage  :  provided  that 
such  ferry  should  not  continue  longer 
than  should  be  necessary  for  repair- 
ing or  rebuilding  the  bridge.  It  was 
declared  that  tbe  bridge  should  be 
extra-parochial,  and  not  be  deemed 
to  be  a  county  bridge.  The  stat.  20 
O,  3.  c.  32.,  reciting  that  the  bridge 
was  in  a  ruinous  condition,  and,  if  not 
effectually  repaired  or  rebuilt,  would 
be  manifestly  tu  the  inconvenience  of 
the  public,  and  that  M,  D.  S,  was  the 
sole  proprietor  of  it,  and  had  pro- 
posed to  effectually  repair  or  re- 
build it,  but  it  had  been  found 
by  experience  that  the  ponta^  or 
toll  was  greatly  inadequate  to  the 
expence  of  building  and  keeping  the 
same  in  repair,  enacted  that  it  should 
be  lawful  tor  Af.  D,  S.,  his  heirs  and 
assigns,  to  take  the  tolls  therein 
specified.  This  latter  Act,  also  con- 
tained a  clause  re-enacting  all  the 
powers  and  authorities  given  by  the 
former  Act  for  the  purpose  of  **  re- 
building, repairing,  altering  and  keep- 
ing in  repair  the  bridce.^  In  1859 
the  principal  arch  of  the  oridge  (which 
had  been  used  by  the  public  on  pay- 
ment of  the  tolls  autnorized  by  the 
said  Acts)  fell  in,  and  the  passage  of 
it  became  impracticable.  The  defend- 
ant, who  had  become  proprietor  oi'  the 
bridge  in  1829,  thereupon  provided 
and  maintained  a  ferry  across  the 
Thames  near  to  the  bridge,  and  for 
passage  over  the  river  by  the  ferry 
took  the  tolls  authorized  by  the  Acts. 
A  reasonable  time  for  repairing  the 
bridge  having  elapsed,  the  plaintiff, 
who  was  the  proprietor  of  an  estate 
near  the  bridge  and  had  sustained 
special  damage  as  such  from  the 
neglect  to  repair  it,  brought  an  action 
against  M.  D,  S,  for  damages,  by 
reason  of  the  bridge  being  impracti- 
cable. Held,  by  this  Court,  and 
affirmed  by  the  Exche(juer  Chamber 
that  the  above  statutes  imposed  upon 
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limited  to  the  justice  before  whom 
the  first  application  is  made ;  and 
that  the  second  summons,  not  being 
issued  bv  the  same  justice,  could  not 
be  considered  as  part  of  the  original 
process  upon  the  first  application. 
The  Queen  v.  Pickford,  77. 


BENEFICIAL  OCCUPATION. 

The  Society  of  Licensed  Victual- 
UrSy  founded  for  the  puqiose  of  reliev- 
ing distressed  members  from  its  funds, 
was  incorporated  b^  Rojal  charter. 
The  Societj  maintamed  a  school  for 
the  education,  free  of  charge,  of  the 
children  of  decayed  or  deceased  li- 
censed victuallers;  and  possessed  a 
school  house  and  other  premises,  used 
for  that  purpose.  The  charter  pro- 
vided that  the  management  of  the 
Society  should  be  entrusted  to  a  (ro- 
vernor  and  Committee :  and  that  the 
members  of  the  Society  should  meet 
quarterly,  and  should  nave  power,  at 
such  meetings,  to  make  by-laws.  One 
of  these  by-laws,  so  made,  provided 
that  these  quarterly  meetings  should 
be  held  in  the  premises  of  the  Society's 
school,  or  at  such  other  place  as  the 
Governor  and  Committee  might  ap- 
point. These  meetings  were  accord- 
ingly held  on  the  premises.  On  ap- 
peal by  the  Society  against  a  poor 
rate,  a  general  rate  for  defraying 
the  expenses  of  The  Metropolis  Loc^ 
Management  Act,  and  a  sewers  rate 
for  defraying  the  expences  of  the 
main  drainage,  assessed  upon  them, 
in  respect  of  the  premises  in  question  : 
Held,  that  the  Society  had  a  bene- 
ficial occupation  of  the  premises,  and 
were  rateable  in  respect  of  them. 
The  Queen  v.  The  Oovemor  atid  Com- 
mittee of  The  Licensed  VictuaUers' 
Society^  71. 


BILL  OF  EXCHANGE. 
See  Insolvent,  L— IV. 


BIRMINGHAM  IMPROVEMENT 
ACT. 

See  Towns  Improvement  Clauses  Act. 


BOBOUGH- 

Stat.  15  &  16  Vict  c.  81.  m.  S2. 
84  and  35.,  which  provides  for  the 
collection  of  the  county  rate  in 
parishes  situate  partly  within  boroughs 
and  partly  without^  applies  only  to 
boroughs  '*  not  subject  to  contribute 
to  the  county  rate;**  and  therefore, 
where  a  parish  is  situate  partly  within 
a  borough  which  contrioutes  to  the 
county  rate,  a  separate  rate  towards 
the  ex  pence  of  the  county  police  can- 
not be  made  upon  the  part  without 
the  borough,  though  the  part  within 
it  is  governed  by  a  local^  Act,  under 
which  police  constables  are  appointed 
and  paid.  The  Queen  v.  The  Over- 
seers of  BuddersJIeld,  961. 


BRIBERY. 

I.  On  the  trial  of  an  Information 
for  bribery,  filed  hj  The  Attorney 
General  by  the  direction  of  the  House 
of  Commons,  one  of  the  persons 
charged  in  the  information  to  have 
been  bribed  by  the  defendant  was 
called  as  a  witness ;  and,  on  his  de- 
clining to  answer  any  questions  with 
respect  to  the  alleged  bribery,  the 
counsel  for  the  Crown  handed  him  a 
pardon  under  the  Great  Seal ;  which 
the  witness  accepted,  but  still  declined 
to  answer:  held,  that  the  possible 
risk  of  impeachment  by  the  House  of 
Commons,  notwithstanding  the  par- 
don under  the  Great  Seal,  according 
to  the  Act  of  Settlement,  12  &  13 
W,  3.  c.  2.  s.  3.,  was  not  a  sufficient 
ground  to  entitle  him  to  the  privilege 
of  not  answering.  The  Queen  v. 
Boyes^  311. 

II.  On  the  trial  of  an  information  for 
bribery  a  witness  who  was  called  to 
prove  the  fact  of  his  having  received  a 
bribe  from  the  defendant,  objected  to 
give  evidence  on  the  ground  that  the 
efiect  of  the  evidence  he  was  called  upon 
to  give  would  be  to  criminate  himself. 
Thereupon  the  counsel  for  the  Crown 
handed  to  the  witness  a  pardon  under 
the  Great  Seal,  who  accepted  it.  The 
witness,  however,   still  objecting  to 
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give  evidence,  and  the  Judge  enter- 
taining doubts  as  to  whether  the  wit- 
ness could  be  properly  compelled  to 
answer,  notwithstanding  the  pardon, 
an  arrangement  was  come  to  between 
the  counsel  on  both  sides,  with  the 
sanction  of  the  Judge,  that  the  wit- 
ness should  be  directed  to  answer,  but 
that  the  opinion  of  this  Court  should 
be  taken  as  to  whether  the  privilege 
of  the  witness  remained  notwithstand- 
ing the  pardon ;  the  counsel  for  the 
Crown  undertaking,  in  the  event  of 
this  Court  holding  the  affirmative,  to 
enter  a  nolle  prosequi,  if  the  defend- 
ant should  be  convicted.  The  de- 
fendant having  been  convicted,  this 
Court  grated  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  had ; 
and,  having  heard  it  argued,  dis- 
charged it,  protesting  against  the 
course  pursued  at  the  trial  being 
drawn  into  a  precedent — as  the  Court 
was  thereby  called  on  to  pronounce  a 
judgment  which  it  was  without  au- 
thority to  enforce.    Id,  312. 


BRIDGE. 

The  Stat.  20  O.  2.  c.  22.,  reciting 
that  it  was  convenient  that  a  bridge 
should  be  built  across  the  ITiames 
from  the  parish  of  W.  in  the  county 
of  5.  to  the  parish  o£  S,  in  the  county 
of  M.<t  for  the  ease  and  commerce  of 
the  inhabitants  of  the  said  counties, 
and  that  S,  D.  had  proposed  to  build 
the  bridge  enacted  tnat  it  should  be 
lawful  for  S.  D.,  his  heirs  and  assigns, 
and  he  and  they  were  authorized,  and 
empowered,  at  their  own  costs  and 
charges,  to  build  the  said  bridge. 
Power  was  given  to  cut  the  banks  of 
the  river,  and  turn  any  highways 
leading  to  the  intended  bridge :  and 
in  consideration  of  the  great  charges 
and  expences  S.  D.,  his  heirs  and 
assigns  should  be  at,  not  only  in 
building  the  bridge  but  also  in  erect- 
ing, repairing  and  maintaining  other 
matters  necessary  to  be  erected,  it 
should  be  lawful  for  S.  D.,  his  heirs 
and  assigns,  from  time  to  time  and  at 
all  times  thereafter,  to  take  for  pontage 
or  toll  for  any  passage  over  the  bridge 
certain  sums.     A  clause  reciting  that 


it  might  happen  that  the  passage  of 
the  bridge  might  for  some  time  become 
dangerous  or  impracticable,  enacted 
that  it  should  be  lawful  for  S,  jD.,  his 
heirs  and  assigns,  to  provide  and 
maintain  a  ferry  across  tne  river,  and 
to  take  the  same  sums  for  passage 
over  the  river  by  it  as  were  granted 
for  the  toll  or  pontage  :  provided  that 
such  ferry  should  not  continue  longer 
than  should  be  necessary  for  repair- 
ing or  rebuilding  the  bridge.  It  was 
declared  that  the  bridge  should  be 
extra-parochial,  and  not  be  deemed 
to  be  a  county  bridge.  The  stat.  20 
O,  3.  c.  32.,  reciting  that  the  bridge 
was  in  a  ruinous  condition,  and,  if  not 
effectually  repaired  or  rebuilt,  would 
be  manifestly  to  the  inconvenience  of 
the  public,  and  that  M,  D.  S.  was  the 
sole  proprietor  of  it,  and  had  pro- 
posed to  effectually  repair  or  re- 
Duild  it,  but  it  had  been  found 
by  experience  that  the  pontage  or 
toll  was  greatly  inadequate  to  the 
expence  of  building  and  keeping  the 
same  in  repair,  enacted  that  it  should 
be  lawful  for  M,  D,  S,<t  his  heirs  and 
assigns,  to  take  the  tolls  therein 
specified.  This  latter  Act,  also  con- 
tained a  clause  re-enacting  all  the 
powers  and  authorities  given  by  the 
former  Act  for  the  purpose  of  "  re- 
building, repairing,  altering  and  keep- 
ing in  repair  the  bridge.*  In  1859 
the  principal  arch  of  the  bridge  (which 
had  been  used  by  the  public  on  pay- 
ment of  the  tolls  autnorized  by  the 
said  Acts)  fell  in,  and  the  passage  of 
it  became  impracticable.  The  defend- 
ant, who  had  become  proprietor  of  the 
bridge  in  1829,  thereupon  provided 
and  maintained  a  ferry  across  the 
Thames  near  to  the  bridge,  and  for 
passage  over  the  river  by  the  ferry 
took  the  tolls  authorized  by  the  Acts. 
A  reasonable  time  for  repairing  the 
bridge  having  elapsed,  the  plaintiff, 
who  was  the  proprietor  of  an  estate 
near  the  bridge  and  had  sustained 
special  damage  as  such  from  the 
neglect  to  repair  it,  brought  an  action 
against  M,  D,  S.  for  damages,  b^ 
reason  of  the  bridge  being  impracti- 
cable. Held,  by  this  Court,  and 
affirmed  by  the  Exchequer  Chamber 
that  the  above  statutes  imposed  upon 
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the  defendant,  as  proprietor  of  the 
bridge,  the  dutj  to  repair  and  main- 
tain It  as  long  as  he  received  the  tolls.^ 
NichoU  and  others  t.  Alien,  916. 


BRISTOL  AND  EXETER  RAIL- 
WAY  COMPANY. 

I.  The  Bristol  and  Exeter  Railway 
Compamf  was  incorporated  br  stat. 
6  &  7  WT.  4.  c.  xxxTi.,  by  which  it 
was  enacted  (inter  alia),  sent.  174,  that 
all  persons  should  haye  free  access  to 
use  the  railway  with  carriages  con- 
structed as  directed  bj  the  Act.  Sect. 
175,  that  the  Companj  might  charge 
a  tonnage  of  so  much  per  mile  upon 
aU  things  conveyed  along  the  railway. 
Sect  177,  that  the  Company  might 
provide  locomotive  engines  or  other 
power  for  drawing  thmgs  upon  the 
railway,  and  receive  such  sums  for 
the  use  of  them  as  they  should  think 
proper,  in  addition  to  Uie  other  sums 
authorized  to  be  taken.  Sect.  178, 
that  they  might  use  locomotive  en- 
gines  or  other  power,  and,  in  carriages 
or  waggons  propelled  thereby,  con- 
vey things  along  the  railway,  and 
make  such  reasonable  charges  for 
conveyance  as  they  might  determine 
upon,  in  addition  to  the  rates  or  tolls 
authorized  to  be  taken.  By  sect.  183 
they  were  likewise  authorized  to  fix 
the  sum  to  be  charged  for  small  par- 
cels not  exceeding  500  lbs  weight 
each.  Sect.  1 84  enacted  that  where 
things  or  persons  ware  conveyed  for  a 
less  distance  than  six  miles,  the  Com- 
pany might  demand  and  receive  the 
aforementioned  **  rates,  tolls  and 
charges  for  conveyance"  for  six  miles; 
and  sects.  185,  186  and  187  contained 
certain  other  provisions  relative  to 
"  rates  and  tolls  only."  By  sect.  188, 
they  were  directed  to  affix  on  boards 
upon  their  toll  houses  &C.,  a  list  of  the 
rates  and  tolls  directed  by  them  to  be 
taken.  By  stat.  8  &  9  Vict.  c.  civ. 
s.  2.  the  powers  of  former  Acts  regu- 
lating the  Company  are  extended  to 
that  Act,  except  such  as  expired  by 
effluxion  of  time,  or  are  inapplicable 
to  it,  or  inconsistent  with  or  provided 
for  by  The  Lands  (Clauses  Consolida- 
tion Act,  or  with  such  of  the  provi- 


sions of  The  Railways  Clauses  Consoli- 
dation Act  as  were  made  applicable  to 
that  Act.  Sect.  18  fixed  the  sum 
which  the  Company  might  charge  for 
passengers ;  and  sect.  19  gave  a  scale 
of  so  much  per  ton  per  mile,  in  res- 
pect of  articles  conveyed  on  the  rail- 
way. A,  B.  delivered  goods  to  the 
Company  to  be  carried.  These  were 
of  different  kinds,  and  were  made  up 
in  packages,  some  of  which  exceeded, 
ana  others  of  which  did  not  exceed 
500  lbs.  weight  each.  The  chams 
made  by  the  Company  and  paid  oy 
A.  B,  for  the  carriage  of  the  goods  on 
the  railway  amounted  to  sums  which, 
(after  deducting  reasonable  sums  for 
the  expenses  of  loading  and  unload- 
.ing),  exceeded  the  maximum  sums 
authorized  to  be  charged  for  the  car- 
riage of  the  several  kinds  of  goods  re- 
spectively by  stat.  8  &  9  Vict.  c.  civ. 
«.  19. :  Held  that  A.  B.  was  entitled, 
under  a  count  for  money  had  and  re- 
ceived, to  recover  back  the  sums  paid 
b^  him  in  excess  of  the  sums  autho- 
rized to  be  charged  for  carriage  of 
goods  by  8  &  9  Vict.  e.  civ.  upon  such 
of  those  packages  of  goods  as  exceeded 
500  lbs.  in  weight,  but  not  upon  the 
rest. 

II.  The  above  Company  published  a 
scale  of  charges  at  which  parcels  would 
be  carried  along  their  line,  including 
collection  and  delivery  within  certain 
limits,  if  delivered  by  the  Company*s 
appointed  agents.  A.  B.^  a  carrier,  in 
the  course  of  his  business  as  such,  for- 
warded from  Bristoly  bv  passenger  and 
van  trains  on  the  railway,  parcels  of 
goods  which  were  consigned  to  his 
agents  residing  at  various  towns  and 
places  on  the  line  of  the  railway  for  de- 
livery by  such  agents.  On  aU  sndi 
occasions  the  parcels  in  question  were 
ccdlected  hj  A.  B.  from  his  customers 
in  Bristol^  and  were  taken  by  him  with 
his  own  horses,  carts  and  servants  to 
the  railway  station  there,  from  whence 
they  were  forwarded  to  some  other 
station  on  the  railway.  On  other  oc- 
casions the  agents  of  A.  B.  residing  at 
Exeter  and  other  places  on  the  line  of 
the    railway,    forwarded    thence   by 

Sassenger  and  van  trains  to  ^ .  ^.  at 
iristoi  parcels  of  goods  for  delivery 
in  Bristol.  On  all  such  last  mentioDed 
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occasions  the  parcels  were  receired  bj 

A,  B.  at  the  railwaj  station  at  Bristol 
and  from  thence  delivered  bj  him,  in 
his  own  carts  and  vans,  to  the  par- 
ties in  Bristol  to  whom  they  were 
directed.  The  sums  paid  by  A.  B,  to 
the  Company  for  the  carriage  on  the 
railway  of  all  the  above  mentioned 
parcels  which  were  so  respectively 
forwarded  and  received  hy  A,  B.  in- 
cluded, in  accordance  with  the  rates 
fixed  by  the  said  scale  bills,  charges 
for  collection  and  delivery  in  Bristol^ 
though  such  services  were  not  in  fact 

Sirformed  by  the  Company^  for  A.B, : 
eld  that  these  sums  were  improperlv 
charged,  and  might  be  recovered  back 
under  a  count  for  money  had  and 
received. 
IIL  The  above  Companv  charged  il. 

B.  certain  sums,  reasonable  in  them- 
selve8,for  carrying  his  goods  along  their 
line,  while  they  carried  the  like  goods 
for  other  parties  at  lower  rates  :  Held 
that  A,  B.  was  not  entitled,  in  an 
action  for  money  had  and  received, 
to  recover  from  the  Company  the 
excess  of  the  sums  paid  by  him  above 
those  paid  by  the  other  parties. 

IV.  In  the  case  of  the  same  Company, 
whenever  any  of  the  public  Tnot  being 
carriers)  brought  and  delivered  at 
one  time  a  number  of  separate  par- 
cels or  packages  to  the  Company  to 
be  carried,  if  they  all  contained  soods 
of  the  same  kind  or  description  (such 
as  druffs  or  drapery),  and  were  ad- 
dressed to  the  same  party,  the  Com- 
pany were  in  the  habit  of  charging 
them  in  the  aggregate  according  to 
the  parcels  rates  where  the  aggregate 
weight  did  not  exceed  500  lbs.,  and 
according  to  the  lower  or  tonnage 
rates  where  the  aggregate  weight  ex- 
ceeded 600  lbs.  Whereas  if  A.  B, 
brought  a  number  of  separate  parcels 
or  packages  of  the  same  kind  to  the 
Company  to  be  carried,  which  (though 
addressed  also  to  the  different  ulti- 
mate consignees  for  whom  they  were 
intended)  bore  a  separate  address  to 
A,  J?.,  and  at  the  end  of  the  journey 
were  received  by  him  or  his  agents 
from  the  Company,  the  Company 
charged  A.  B,*foT  each  parcel  or 
package  separately.    If  (as  occasion- 


ally happened),  amongst  a  number  of 
separate  packages  so  brought  by  A. 
B.  to  the  Company  to  be  carried, 
two  or  more  of  the  same  kind  were 
found  to  be  addressed  to  the  same 
ultimate  consignee,  the  Company  ag- 
gregated those  which  were  so  ad- 
dressed to  the  same  ultimate  con- 
signee, but  refused  to  aggregate  the 
others :  Held,  that  the  Company  were 
justified  in  so  charging. 

y.  In  the  case  of  the  same  Company 
it  appeared  that,  on  various  occasions 
since  the  publication  of  the  scale  bills, 
A,B,  brought  and  delivered  goods  to 
the  Company  to  be  conveyed,  for  the 
conveyance  of  which  goods  the  Com- 
pany demanded,  and  A.  B,  paid,  sums 
exceeding  the  rates  specified  in  the 
scale  bills.  These  sums  were,  in  some 
instances,  demanded  by  the  Company*s 
servants  through  mistake;  in  other 
instances  the  demand  was  made  in- 
tentionally :  Concessum,  that  this 
claim  of  the  Company  could  not  be 
supported. 

Vl.  Semble^  that,  in  order  to  entitle 
the  above  Company  to  make  any  of 
the  above  charges,  they  were  not 
bound  to  affix  to  their  toll-houses 
&c.  boards  indicating  the  amount  of 
their  rates  and  tolls ;  but  Held  that, 
if  they  even  were,  their  having  neg- 
lected to  do  so  did  not  entitle  A. 
B,  to  recover  back  as  money  had 
and  received,  any  of  the  above  pay- 
ments made  by  him.  Oarton  and 
another  v.  The  Bristol  and  Exeter 
Bailway  Company^  112. 

BROKER. 

The  defendants,  merchants  and 
shipbrokers  at  Bristol^  who  had  be- 
fore acted  as  agents  for  the  plaintiff's, 
merchants  at  l*iverpool,  in  shipping 
iron,  offered  to  them  some  "  good  old 
scrap  iron**  belonging  to  O.  (tor  whom 
they  were  also  acting  as  brokers, 
specifying  the  descriptive  quality  and 
price  of  the  iron.  The  plaintiffs  asked 
for  an  offer  of  cost  and  freight  from 
Bristol  to  Rotterdam,  and  a  further 
description  of  the  iron.  The  defend- 
ants wrote  and  gave  the  description ; 
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and  afterwards  wrote  naming  a  sbip, 
and  the  rate  of  freight.  The  plaintiffs 
■agreed  to  purchase  the  iron  at  the 
price  proposed,  but  objected  to  the 
ship ;  and  the  iron  was  subsequently 
shipped  at  Bristol  on  board  another 
ship,  chartered  by  the  defendants  on 
behalf  of  plaintiffs.  The  sold  note  for 
the  iron,  sent  by  the  defendants,  was 
signed  by  O.,  and  stated  the  iron  to 
be  "sold  to  the  defendants  *'  for  their 
principals,"  and  to  be  "weighed  and 
delivered  alongside  a  vessel  or  ves- 
sels." The  defendants  received  no 
remuneration  from  the  plaintiffs,  but 
received  commission  from  O.  and  from 
the  owners  of  the  ship.  The  iron 
.afterwards  turned  out  to  be  of  a  much 
inferior  quality  to  that  a^eed  ujjon. 
In  an  action  by  the  plaintiffs  against 
the  defendants  for  negligence  m  ac- 
cepting and  shi{)ping  at  Brutal^  and 
paying   O.  for,  iron  of  that  inferior 

Suality :  Held  by  the  Court  of  Queen's 
lench,  that  the  defendants  were  not 
liable :  that  they  acted  in  the  transac- 
tion in  two  capacities,  viz.,  as  brokers 
between  the  plaintiffs  and  O.,  in  nego- 
tiating the  sale  of  the  iron ;  and,  sub- 
sequently, as  agents  for  plaintiffs  in 
receiving  and  forwarding  the  iron : 
that  the  two  retainers  were  distinct ; 
and  that,  as  shipping  agents  under  the 
latter,  the  defendants  were  not  bound, 
and  had  no  authority,  in  the  absence 
of  any  usage  to  that  effect,  to  accept 
or  reject,  on  behalf  of  the  plaintiffs, 
on  its  arrival  at  Bristol^  the  iron  of 
which  they  had  previouslv,  as  brokers 
only,  negotiated  the  purchase,  and  this 
judgment  was  affirmed  in  the  Exche- 
quer Chamber.  ZwUchenbart  and 
others  V.  Alexander  and  others^  234. 


BURIAL  GROUND, 

Stat.  18  &  19  Vict,  c.  128.  *.  18., 
which  enacts  that,  in  every  case  in 
which  any  order  in  council  is  issued 
for  the  discontinuance  of  burials  in 
any  churchyard  or  burial  ground,  the 
Burial  Board  or  Churchwardens  shall 
maintain  such  churchyard  or  burial 
ground  of  any  parish  in  decent  order, 
and  also  do  the  necessary  repair  of 


the  walls  and  other  fences  thereof,  and 
the  expences  shall  be  repaid  by  the 
overseers,  upon  the  certi6cate  of  the 
Burial  Board  or  Churchwardens,  out 
of  the  poor  rate  of  the  parish  or  place 
in  which  such  churchyard  or  burial 
ground  is  situate,  unless  there  shall  be 
some  other  fund  legally  chargeable 
with  such  expences,  does  not  apply  to 
a  burial  ground  which  is-  not  a*burial 
ground  of  any  parish,  but  is  the 
property  of  private  persons.  The 
Queen  v.  The  Burial  Board  far  the 
Parishes  of  St  John^  ^.,  NewcaOk 
upon  Tyne^  679. 


CALLS. 
See  Company. 

CARRIER. 
See  Common  Carrier. 


CASE  FOR  OPINION  OF  SUPE- 
RIOR COURT. 

See^  Quarter  Sessions^  Case  reserved  by. 


CERTIFICATE. 

Of  justice  of  the  peace. 

Where,  under  9  O.  4.  c.  31.  ss.  27 
^-29.,  a  complaint  of  assault  or  bat- 
tery has  been  made  to  two  justices  of 
the  peace,  who  dismiss  the  complaint 
and  ffive  the  party  a  certificate  accor- 
dingly, the  certificate  may  be  pleaded 
in  bar  to  an  indictment,  founded  on 
the  same  facts,  charging  assault  and 
battery,  accompanied  oy  malicious 
cutting  and  wounding  so  as  to  cause 
grievous  or  actual  bodily  harm.  TAe 
Qween^  on  the  prosecution  of  Finney, 
V.  Elrington  and  another,  688. 

Of  registry.    See   Merchant  Shipping 
Act 


CHARITABLE  PURPOSES. 


CHURCH  RATE. 
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CHARITABLE  PURPOSES. 

7^e  Society  of  Licensed  Victuallers, 
founded  for  the  purpose  of  relieving 
distressed  members  iVom  its  funds, 
was  incorporated  b;^  Royal  charter. 
The  Society  maintained  a  school  for 
the  education,  free  of  charge,  of  the 
children  of  decayed  or  deceased 
licensed  victuallers;  and  possessed  a 
school  house  and  other  premises,  used 
for  that  purpose.  The  charter  pro- 
vided that  tne  management  of  the 
Society  should  be  entrusted  to  a  Go- 
vernor and  Committee  :  and  that  the 
m^nbers  of  the  Societv  should  meet 
quarterly,  and  should  have  power,  at 
such  meetings,  to  make  by-laws.  One 
of  these  by-laws,  so  made,  provided 
that  these  quarterly  meetings  should 
be  held  in  the  premises  of  the  So- 
ciety's  school,  or  at  such  other  place 
as  the  Governor  and  Commitfee  might 
appoint.  These  meetings  were  ac- 
cordingly held  on  the  premises.  On 
appeal  by  the  Society  against  a  poor 
rate,  a  general  rate  for  defraying  the 
expences  of  The  Metropolis  Local 
Management  Act,  and  a  sewers  rate 
for  defraying  the  expences  of  the  main 
drainage,  assessed  upon  them  in  re- 
spect of  the  premises  in  question: 
Held,  that  the  Society  had  a  bene- 
ficial occupation  of  the  premises,  and 
were  rateable  in  respect  of  them. 
The  Queen  v.  The  Oovemors,  ^c,  of 
The  Licensed  Victuallers'  Sode^,  71. 


CHURCH  RATE. 

L  Declaration  against  justices  of  the 
peace  alleged  that  the  plaintiff  was 
rated  to  a  church  rate,  wnich  was  de- 
manded on  the  8  th  September,  1857  : 
that  the  plaintiff  was  summoned  for 
non  payment  thereof  on  the  5th  Mai/, 
1859;  that  at  the  hearing,  on  the 
12th  May,  1859,  the  plaintiff  gave 
evidence  that  the  rate  had  been  de- 
manded of  him  and  the  matter  of 
complaint  had  arisen  more  than  six 
months  before  the  complaint,  and  con- 
tended that,  by  stat.  11  &  12  Vict, 
c.  43.  «.  11.,  the  defendants  had  no 
jurisdietion :  yet  the  defendants  made 
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an  order  for  payment  of  the  rate, 
which  order  had  been  auashed.  Ple^, 
that  upon  the  hearing  oi  the  complaint 
it  was  proved  that,  besides  the  demand 
of  the  rate  in  the  declaration  men- 
tioned, the  same  was  again  demanded 
on  the  25th  March  1859,  and  the  com- 
plaint  was  laid  within  six  calendar 
months  from  the  time  of  that  demand. 
Upon  demurrer,  held,  that  it  was 
within  the  duty  of  the  defendants,  as 
justices,  to  determine  the  question 
whether  a  complaint  was  made  within 
the  time  limited;  and  therefore,  by 
sect.  1  of  Stat.  11  &  12  Fic^  c.  44., 
the  action  was  not  maintainable  with- 
out proof  of  malice  and  want  of  rea- 
sonable and  probable  cause.  Sommer^ 
viUe  V.  Mirehouse  and  another,  652. 

IJ.  Declaration  asunst  justices  of 
the  peace  alleged  that  the  plauitiffs 
were  rated  to  a  church  rate,  the 
validity  of  which  rate  was  disputed 
by  them;  that  they  were  summoned 
for  non  payment  of  the  rate ;  that  at 
the  hearing  before  the  defendants  the 
plaintiffs,  in  good  faith  disputing  the 
validity  of  the  rate,  gave  the  defend- 
ants notice  thereof:  yet  the  defend- 
ants, not  acting  honk  nde  in  the  belief 
that  they  were  acting  in  conformity 
to  law,  and  when  they  well  knew  that 
they  had  not  jurisdiction  to  proceed, 
made  an  order  for  payment  of  the 
rate,  which  order  was  afterwards 
"huashed,  and  issued  their  warrant  of 
aistress,  by  virtue  of  which  the  eoods 
of  the  plaintifis  were  distrained,  rlea, 
as  to  the  distraining  of  the  goods  of 
the  plaintiffs;  that  the  warrant  was 
issued  on  tlie  application  of  the 
churchwardens,  ana  executed  by  their 
direction  as  well  as  by  the  command 
of  the  defendants;  and  that  the 
plaintiffs  afterwards  recovered  judg- 
ment in  replevin  against  the  church- 
wardens.    Upon  demurrer,  held, 

1.  That  the  allegations  in  the  decla- 
ration sufficiently  ^ewed  that  the  de- 
fendants knew  that  the  validity  of  the 
rate  was  bon&  fide  disputed,  and  that 
proper  notice  thereof  was  given  to 
them;  and  therefore,  by  the  proviso 
to  sect.  7  of  Stat.  53  O.  3.  c.  127., 
they  acted  without  jurisdiction  in 
making  the  order  and  warrant. 
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CLAIM. 


COMMON  MEMORANDUM. 


2.  The  action  was,  therefore,  by 
Beet.  2  of  Stat.  11  &  12  Vict  c.  44., 
maintainable  without  proof  of  malice 
and  want  of  reasonable  and  probable 
cause. 

3.  Semhley  per  Bl4icklum  J.  If  the 
defendants  acted  en'oneouslj  under 
the  belief  that  the  validity  of  the  rate 
was  not  bon&  fide  disputed,  the  action 
would  be  within  sect.  1  of  stat.  1 1  &  12 
Vict,  c.  44. 

4.  The  proviso  in  sect.  7  of  stat. 
63  O,  3.  c.'l27.,  which  takes  away  the 
jurisdiction  of  justices  where  the 
validity  of  the  rate  is  bon&  fide  dis- 
puted, extends  to  Quakers.  Pease  aitd 
others  V.  Chaytor  and  another^  658. 

CLAIM. 
See  Lands  Clauses  Consolidation  Act. 

CLERKSHIP,  ARTICLES  OF. 
See  Articles  of  Clerkship, 

COLONY,  LAW  OF. 
See  Insolvent^  TV, 

COMMON  CARRIER. 

1 .  A  railway  Company,  carrying  on 
business  as  common  carriers  for  hire, 
refused  to  receive  certain  goods  ten- 
dered to  them  for  carriage  as  such, 
unless  the  sender  of  the  soods  would 
sign  a  condition  by  whicn  the  Com- 
pany were  not  answerable  "for  the 
loss,  detention  or  damage  of  any  pack- 
age insufiiciently  or  improperly  packed, 
marked,  directed  or  described" :  Held, 
an  unjust  and  unreasonable  condition, 
both  at  common  law  and  under  the 
Railway  and  Canal  Traffic  Act,  17&  18 
Vict,  c.  3 1 .  Gorton  mid  another  v.  The 
Bristol  and  Exeter  Railway  Company, 
112. 

2.  SemJble,  per  Cochbumy  C.  J.,  that 
a  condition  imposed  by  a  railway 
Company  carryme  on  business  as 
common  caiTiers  lor  hire,  that  "no 
claim  for  damage  will  be  allowed 
unless  made  within  three  days  after 
the  delivery  of  the  soods,  nor  ibr 
loss  unless  made  withm  three  days  of 


the  time  that  they  should  be  delivered," 
is  unjust  and  unreasonable.    Jd. 

3.  A  railway  Company,  carrying 
on  business  as  common  carriers  for 
hire,  refused  to  receive  the  goods  of 
A.  JB,  on  the  ground  that  they  were 
tendered  afler  a  quarter  past  five  in 
the  evening,  although  they  did  re- 
ceive the  goods  of  C,  D,  at  a  later 
hour :  Held,  that,  in  the  absence  of 
explanation,  this  was  unlawful  con- 
duct in  the  Company,  and  A,  B,  hav- 
ing sustained  damage  in  conaequence 
of  it,  was  entitled  to  recover  against 
them.    Id, 

4.  A  declaration  alleged  that  a 
railway  Company,  carrying  on  busi- 
ness as  common  carriers  for  hire, 
refused  to  carry  certain  goods  un- 
less the  sender  of  the  foods  would 
sign  certain  "unjust  and  unreason- 
able conditions  '* :  Held,  that,  this 
allegation  was  satisfied  by  proof  that 
one  of  the  conditions  thus  required  to 
be  signed  was  unjust  and  unreason- 
able.   Id, 

COMMON  MEMORANDUM. 
Five  per  cent  clause  in. 

See  Marine  Insuranee,  II.  3. 

COMPANY. 

The  declaration  stated  that  the 
defendant  was  the  holder  of  fifty 
shares  in  the  plaintiffs*  Company,  and 
indebted  in  respect  of  seven  calls, 
whereby  an  action  had  accrued  to  the 
plaintiffs  against  him  under  and  by 
virtue  of  their  deed  of  settlement. 
Fleas.  1.  Never  indebted.  2.  That 
the  defendant  was  not  the  holder  of 
the  shares.  3.  That  the  deed  was  not 
his  deed.  Replication  to  the  third 
plea,  settinff  out  the  charter  of  incor- 
poration, wnereby  Her  Majesty  willed 
that  the  capital  should  be  120,000/. 
divided  into  6000  shares :  that  all  the 
proprietors  of  the  stock  of  the  corpo- 
ration should  execute  a  deed  of  set- 
tlement whereby  the  capital  should  be 
divided  into  those  shares,  to  be  num- 
bered in  regular  succession,  beginning 
with  1,  and  whereby  they  should  enter 
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into  covenants  for  payment  of  the 
sums  subscribed  by  tnem  when  called 
for:  that  such  a  deed  was  executed 
(yarious  clauses  were  set  forth),  and 
that  the  defendant  was  a  shareholder 
and  had  paid  certain  calls.  Before 
the  charter  was  granted  the  brokers 
to  the  Company  had  put  down  the 
name  of  the  defendant,  without  his 
authority,  as  an  applicant  for  shares, 
and  the  promoters  allotted  to  him 
fifty  shares,  and  sent  an  allotment  let- 
ter informing  him  thereof,  and  re- 
quiring a  deposit  of  1/.  per  share, 
adding,  "and  on  your  execution  of 
the  deed  prepared  m  conformity  with 
the  provisions  of  the  Royal  charter, 
you  will  be  entitled  to  fifty  share  cer- 
tificates of  the  Company.  •  The  de- 
fendant paid  the  deposit  of  1/.  a  share. 
The  charter  was  afterwards  granted, 
and  the  deed  prepared  and  executed 
by  many  shareholders,  but  not  by  the 
defendant.  In  the  deed  were  the  fol- 
lowing clauses,  which  were  substan- 
tially the  same  as  those  contained  in 
The  Companies  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict  c.  16.:— 3.  The 
shares  shall  be  numbered  in  regular 
succession,  beginning  with  1  ;  and 
every  share  shall  be  distinguished  by 
its  separate  number. — 5.  Every  per- 
son who  shall  have  subscribed  the  pre- 
scribed sum  to  the  capital,  or  shall 
otherwise  have  become  entitled  to  a 
share  of  the  same,  and  whose  name 
shall  have  been  entered  on  the  regis- 
ter of  shareholders,  shall  be  deemed  a 
shareholder. — 6.  The  corporation  shall 
keep  a  book  to  be  called  "The  Regis- 
ter of  Shareholders/*  in  which  shall 
be  entered  the  names  of  the  persons 
entitled  to  shares,  together  with  the 
number  of  shares  to  which  such  per- 
sons are  entitled,  distinguishing  each 
share  by  its  number,  and  the  amount 
of  instalments  paid  on  such  share. — 
8.  A  certificate  of  ownership,  under 
the  corporation  seal,  shall  be  delivered 
to  each  shareholder ;  and  such  certifi- 
cate shall  specify  the  share  in  the  un- 
dertaking to  which  such  shareholder 
is  entitled. — 65.  In  an  action  for  calls, 
it  shall  be  sufficient  to  declare  that  the 
defendant  is  owner  of  one  share  or 
more  "  (stating  the  number  of  shares)," 
and  is  indebted  in  respect  of  one  call 
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or  more,  whereby  an  action  hath  ac- 
crued to  the  corporation  by  virtue  of 
the  deed. — 66.  On  the  trial  it  shall  be 
sufficient  to  prove  that  the  defendant, 
at  the  time  of  the  call,  was  a  holder  of 
one  share  or  more. — It  was  repre- 
sented by  the  prospectus  issued  shortly 
before  the  date  of  the  charter,  and  by 
the  letter  of  allotment,  that  no  more 
than  three  calls  should  be  made  until 
the  Company's  works  should  be  in 
operation.  The  defendant  had  paid 
four  calls,  but  refused  to  pay  the  calls 
in  question. 

1.  Held  by  the  Court  of  Queen's 
Bench,  and  affirmed  by  the  Exchequer 
Chamber,  that  shares  were  not  created 
so  as  to  make  the  alleged  owner  liable 
to  calls. 

2.  Held,  by  the  Exchequer  Cham- 
ber, that  the  defendant  was  not  a 
shareholder,  as  he  had  not  executed 
the  deed  of  settlement. 

3.  SemhU^  that  after  acceptance  of 
the  shares  and  payment  of  the  calls, 
especially  the  call  made  after  those 
specified  in  the  prospectus  and  letter 
of  allotment,  and  the  correspmdence 
in  which  he  was  treated  as  a  nolder  of 
shares,  and  as  he  knew  of  the  exist- 
ence of  the  charter  and  the  deed,  the 
defendant  could  not  say,  as  against  the 
other  shareholders  and  the  Company, 
that  he  was  not  a  shareholder  by  rea- 
son of  the  stipulations  in  the  prospec- 
tus and  letter  of  allotment  not  having 
been  carried  out.  Tlie  Irish  Peat 
Company  v.  Phillips,  598. 

Incorporated  Joint  Stock  (limited). 

By  Stat.  19  &  20  Vict.  c.  108.  j.  39., 
in  certain  cases,  if  a  defendant  objects 
to  the  action  being  tried  in  the  County 
Court,  and  gives  security  to  be  ap- 
proved of  by  the  registrar,  the  action 
shall  be  stayed ;  and  by  sect.  70  "such 
security  shall  be  at  the  cost  of  the 
party  giving  it,  and  in  the  form  of  a 
bond,  with  sureties  to  the  other  party :" 
and  in  the  form  given  in  the  Schedule 
of  Forms  to  the  Rules  of  Practice  of 
the  County  Courts,  the  bond  purports 
to  be  executed  by  the  party  and  two 
sureties:  Held,  that  where  the  de- 
fendants were  an  incor^rated  joint 
stock  Company,  limited,  it  was  within 
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the  scope  of  their  general  authority 
to  execute  such  a  bond.  In  re  Young 
and  The  Brampton^  Chatham,  Sfc, 
Waterurorhi  Company  (UmiUd),  675. 

See  also  Railway  Company. 


COMPROMISE. 

I.  The  compromise  of  a  claim  may 
be  a  good  consideration  for  a  promise, 
although  litigation  has  not  been  ac- 
tually commenced.  Cook  and  others 
V.  Wrighty  559. 

II.  The  defendant  was  asent  for  J?., 
the  non-resident  owner  of  houses  in  a 
district  subject  to  a  local  Act.  Works 
had  been  done  by  the  Commissioners 
for  executing  the  Act,  the  expenses 
of  whichf  under  the  provisions  of  the 
Act,  thejr  charged  on  the  owners  of 
the  adjoining  nouses.  Notice  had 
been  given  to  the  defendant  as  if  he 
had  been  owner  of  these  houses,  call- 
ing on  him  to  pay  the  proportion 
chargeable  in  respect  of  them.  He 
attended  at  ajiieeting  of  the  Commis- 
sioners, and  objected  both  to  the 
amount  and  nature  of  the  charge,  and 
also  stated  that  he  was  not  the  owner 
of  the  houses,  and  that  B,  was.  He 
was  told  that  if  he  did  not  pay,  legal 
proceedings  would  be  taken  against 
him.  In  the  result,  the  amount 
charged  upon  the  defendant  was  re- 
duced, ana  time  was  given  to  him  to 
pay  it  in  three  instalments,  for  which 
ne  gave  three  promissory  notes.  In 
an  action  upon  the  notes  by  the  Com- 
missioners, Held  that  there  was  a 
sufficient  consideration  for  the  notes 
in  the  compromise.    Id, 

CONCEALMENT  OF  MATERIAL 
FACT. 

See  /juunmce,  11. 

CONDITION. 
See  Reasonable  Condition,  HI.  lY. 


CONDITION  PRECEDENT. 
See  Reasonable  Condition,  II. 


CONSENT  OF  PARTIES. 
See  MandammM,  Y.  YI.  YIL 

CONSIDERATION. 

I.  TheMerchant  Shipping  Act,  1854, 
17  &  18  Vict.  c.  104.,  enacts  that  ''the 
certificate  of  rcGrisby  shall  be  used 
only  for  the  lawful  navigation  of  the 
ship,  and  shall  not  be  subject  to  de- 
tention by  reason  of  any  title,  lien, 
charge  or  interest  whatsoever  which 
any  owner,  mortgagee,  or  other  person 
may  have  or  claim  to  have  on  or  in  the 
ship  described  in  such  certificate :  and 
if  any  person  whatever"  "refuses  on 
request  to  deliver  up  soch  certificate 
when  in  his  possession  or  under  his 
oontroul  to  tne  person  for  the  time 
beinff  entitled  to  the  custody  thereof 
for  the  purposes  of  such  lawful  navi- 
gation,* proceedings  may  be  taken 
before  a  justice;  *^and  unless  it  is 
proved**  'Hhat  there  was  reasonable 
cause  for  such  refusal,  the  offender 
shall  incur  a  penalty  not  exceeding 
100/." ;  which,  or  any  part  of  which, 
by  sect.  524,  the  justice  may,  if  he 
think  fit,  direct  to  be  applied  in  com- 
pensating any  person  for  damage  sus- 
tained by  him  in  consequence  of  the 
wrongful  act.  Held,  by  the  Court  of 
Queen*s  Bench,  and  affirmed  in  the 
Exchequer  Chamber,  but  with  hesi- 
tation, 

1.  That  the  efiTect  of  sect.  50  is  to 
make  any  pledge  of  the  certificate,  for 
any  purpose  whatever,  though  for  a 
good  consideration,  ill^al  and  void ; 
and,  consequentlv,  anv  detainer  of  a 
certificate  so  pledged  illegal. 

2.  That,  wnere  the  person  entitled 
to  the  custody  of  the  certificate  for 
the  purposes  of  navigation  is  also  the 
owner  of  the  ship,  he  has  a  right  of 
action  against  the  party  so  detaining 
the  certificate,  in  addition  to  hu 
remedy,  in  the  former  character,  by  a 
complaint  before  a  justice.  And  this, 
though  he  be  himself  the  pledger,  and 
for  a  goud  consideration.  niUy  v. 
Crawford  and  Fenwich,  253. 

n.  Quaere,  by  the  Court  of  Queen*s 
Bench,  whether  an  action  at  law  would 
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lie,  by  the  partjr  merelj  eDtitled  to 
the  custody,  for  the  detainer  made 
unlawful  iy  the  penal  part  of  the 
enactment.  If  it  would,  sembU  that 
the  declaration  should,  in  that  case, 
aver  absence  of  reasonable  cause. 
Id. 

III.  The  compromise  of  a  claim  may 
be  a  good  consiaeration  for  a  promise, 
although  litigation  has  not  been  ac- 
tuallj  commenced.  Cook  and  others 
y.WHghl,&59. 

lY.  The  defendant  was  agent  for  J9., 
the  non-resident  owner  of  houses  in  a 
district  subject  to  a  local  Act.  Works 
had  been  done  by  the  Commissioners 
for  executing  the  Act,  the  expenses  of 
which,  under  the  provisions  of  the 
Act,  the;^  charged  on  the  owners  of 
the  adjoining  nouses.  Notice  had 
been  given  to  the  defendant  as  if  he 
had  been  owner  of  these  houses,  call- 
ing on  him  to  pay  the  proportion 
chargeable  in  respect  of  them.  He 
attended  at  a  meeting  of  the  Commis- 
sioners, and  objected  both  to  the 
amount  and  nature  of  the  charge,  and 
also  stated  that  he  was  not  the  owner 
of  the  houses,  and  that  B,  was.  lie 
was  told  that  if  he  did  not  pay,  legal 
proceedings  would  be  taken  against 
nim.  In  the  result,  the  amount 
charged  upon  the  defendant  was  re- 
duced, and  time  was  given  to  him  to  pay 
it  in  three  instalments,  for  which  he 
gave  three  promissory  notes.  In  an 
action  upon  the  notes  by  the  Commis- 
sioners, Held  that  there  was  a  suffi- 
cient consideration  for  the  notes  in 
the  compromise.    Id, 

y.  Declaration  stated  that,  in  con- 
sideration of  an  intended  nuirriage 
between  the  plaintiff  and  the  daughter 
of  W.  Q.,  W.  r.,  the  father  of  the 
plaintiff,  and  W.  O,  verbally  promised 
to  give  their  children  marriage  por- 
tions; and  that  aflter  the  marriage 
W.  O.  and  W,  T.,  as  a  mode  of  giving 
effect  to  their  said  verbal  promises, 
entered  into  a  written  agreement,  by 
which  it  was  mutually  agreed  that 
they  should  pay  the  sums  of  200/.  and 
100/.  respectively  to  the  plaintiff,  and 
that  the   plaintiff  should  have  full 


power  to  sue  for  the  same  in  any 
Court  of  law  or  equity.  Breach : 
non-payment  of  the  200/.  by  W,  O-^ 
or  by  the  defendant,  his  executor : 
Held,  on  demurrer,  that  the  action 
was  not  maintainable,  notwithstanding 
the  near  relationship  of  the  plaintiff 
to  the  party  from  whom  the  conside- 
ration moved.  Tweddle  v.  Mkinsov^ 
Executor^  393. 

CONSTRUCTION  OF  CONTRACT. 

Defendants  had  become  responsible, 
as  del  credere  agents,  for  the  purchase 
of  a  cargo  of  wheat  of  from  1800  to 
2000  quarters,  to  be  shipped  at  the 
price  of  50*.  per  quarter  free  on  board 
at  Ta^anrogy  *'and  including  freight 
and  in^iurance  to  any  safe  port  in  the 
United  Kingdom."  "Payment  cash 
in  London  in  exchange  for  shipping 
documents.**  Plaintiffs  tendered  the 
following  shipping  documents  of  a 
cargo  answering  the  description  in  the 
contract:  a  charterparty ;  a  bill  of 
lading  and  provisional  invoice,  in  both 
of  which  the  cargo  was  stated  to  be 
1850  quarters,  at  50$,  per  quarter, 
4626/.,  less  freight,  at  10«.  9</.  per 
quarter,  1001/.  10«.;  and  a  policy  of 
insurance  effected  on  the  cargo  valued 
at  3600/.  On  behalf  of  the  plaintiffs 
evidence  was  given,  which  was  not 
contracted,  that  the  policy  tendered 
was  sufficient  to  protect  the  interest 
of  the  shipper  of  tne  cargo  at  the  time 
of  shipment.  In  an  action  against  the 
defendants  for  not  paying  or  procuring 
from  their  principal  payment  of  the 
price  of  the  cargo,  they  pleaded  that 
plaintiffs  were  not  ready  and  willing 
to  tender,  nor  did  they  tender,  "  the 
usual  shipping  documents**  according 
to  the  contract.  Held,  that  the  plain- 
tiffs had  so  tendered :  and  they  were 
not  bound  to  tender,  as  a  "  shipping 
document,**  within  the  meaning  ot  the 
contract,  a  policy  covering  tlie  full 
amount  of  the  buyers*  risk  as  it  ap- 
peared by  the  provisional  invoice  and 
bill  of  lading.  J'amvaco  and  others  v. 
Lucas  and  others^  185. 

CONTRADICTING  WITNESS. 
See  Witness,  I. 
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BRISTOL  AND  EXETER  RAILWAY  COMPANY, 


the  defendant,  as  proprietor  of  the 
bridge,  the  duty  to  repair  and  main- 
tain It  as  long  as  he  received  the  tolls. 
NichoU  and  others  r.  Alien,  916. 


BRISTOL  AND  EXETER  RAIL- 
WAY  COMPANY. 

I.  The  Bristol  and  Exeter  Railway 
Company  was  incorporated  br  stat. 
6  &  7  frl  4.  c.  xxxvi.,  by  which  it 
was  enacted  (inter  alia),  sect.  174,  that 
all  persons  should  have  free  access  to 
use  the  railway  with  carriages  con- 
structed as  directed  by  the  Act.  Sect. 
175,  that  the  Company  might  charge 
a  tonnage  of  so  much  per  mile  upon 
all  things  conveyed  along  the  railway. 
Sect.  177,  that  the  Company  mi^ht 
provide  locomotive  engines  or  other 
power  for  drawing  thmgs  upon  the 
railway,  and  receive  such  sums  for 
the  use  of  them  as  they  should  think 
proper,  in  addition  to  the  other  sums 
authorized  to  be  taken.  Sect.  178, 
that  they  might  use  locomotive  en- 
gines or  other  power,  and,  in  carriages 
or  waggons  propelled  thereby,  con- 
vey things  along  the  railway,  and 
make  such  reasonable  charges  for 
conveyance  as  they  might  determine 
upon,  in  addition  to  the  rates  or  tolls 
authorized  to  be  taken.  By  sect.  183 
they  were  likewise  authorized  to  fix 
the  sum  to  be  charged  for  small  par- 
cels not  exceeding  500  lbs  weight 
each.  Sect.  1 S4  enacted  that  where 
things  or  persons  ware  conveyed  for  a 
less  distance  than  six  miles,  the  Com- 
pany might  demand  and  receive  the 
aforementioned  **  rates,  tolls  and 
charges  for  conveyance**  for  six  miles; 
and  sects.  185,  186  and  187  contained 
certain  other  provisions  relative  to 
"  rates  and  tolls  only.'*  By  sect.  188, 
they  were  directed  to  a6ix  on  boards 
upon  their  toll  houses  &c.,  a  list  of  the 
rates  and  tolls  directed  by  them  to  be 
taken.  By  stat.  8  &  9  Vict.  e.  civ. 
s,  2.  the  powers  of  former  Acts  regu- 
lating the  Company  are  extended  to 
that  Act,  except  such  as  expired  by 
effluxion  of  time,  or  are  inapplicable 
to  it,  or  inconsistent  with  or  provided 
for  by  The  Lands  ^I^^uses  Consolida- 
tion  Act,  or  with  such  of  the  provi- 


sk}ns  of  The  Railways  Clauses  Consoli- 
dation Act  as  were  made  applicable  to 
that  Act.  Sect.  18  fixed  the  sum 
which  the  Company  might  charge  for 
passengers ;  and  sect.  19  gave  a  scale 
of  so  much  per  ton  per  mile,  in  res- 
pect of  articles  conveyed  on  the  rail- 
way. A.  B,  delivered  goods  to  the 
Company  to  be  carried.  These  were 
of  different  kinds,  and  were  made  up 
in  packages,  some  of  which  exceeded, 
ana  others  of  which  did  not  exceed 
500  lbs.  weight  each.  The  chaiges 
made  by  the  Company  and  paid  by 
A,  B»  for  the  carriage  of  the  goods  on 
the  railway  amounted  to  sums  which, 

Sfler  deducting  reasonable  sums  for 
e  expenses  of  loading  and  unload- 
ing), exceeded  the  maximum  sums 
authorized  to  be  charged  for  the  car- 
riage of  the  several  kinds  of  goods  re- 
spectively by  stat.  8  &  9  Vict,  e,  civ. 
«.  19. :  Held  that  A.  B.  was  entitled, 
under  a  count  for  money  had  and  re- 
ceived, to  recover  back  the  sums  paid 
by  him  in  excess  of  the  sums  autho- 
rized to  be  charged  for  carriage  of 
goods  by  8  &  9  Vict,  c.  civ.  upon  snch 
of  those  packages  of  goods  as  exceeded 
500  lbs.  in  weight,  but  not  upon  the 
rest. 

II.  The  above  Company  published  a 
scale  of  charges  at  which  parcels  would 
be  carried  along  their  line,  including 
collection  and  delivery  within  certain 
limits,  if  delivered  by  the  Company's 
appointed  agents.  A,  B.,  a  carrier,  in 
the  course  of  his  business  as  such,  for- 
warded from  Bristol,  by  passenger  and 
van  trains  on  the  railway,  parcels  of 
goods  which  were  consigned  to  his 
aoents  residing  at  various  towns  and 
places  on  the  line  of  the  railway  for  de- 
livery by  such  agents.  On  all  such 
occasions  the  parcels  in  question  were 
collected  by  A.  B.  from  his  customers 
in  Bristol,  and  were  taken  by  him  with 
his  own  horses,  carts  and  servants  to 
the  railway  station  there,  from  whence 
they  were  forwarded  to  some  other 
station  on  the  railway.  On  other  oc- 
casions the  agents  of  A,  B.  residing  at 
Exeter  and  other  places  on  the  line  of 
the    railway,    forwarded    thence  by 

Sassenger  and  van  trains  to  J.  B.  at 
Bristol  parcels  of  goods  for  delivery 
in  Bristol,  On  all  such  last  mentiooed 


COUNTY. 


CRIMINATE. 


sliall  be  stayed ;  and  bj  sect.  70  "  such 
security  shall  be  at  the  cost  of  the 
party  giving  it^  and  in  the  form  of  a 
Dond,  with  sureties  to  the  other 
party  ;**  and  In  the  form  eiven  in  the 
schedule  of  Forms  to  the  Rules  of 
Practice  of  the  County  Courts,  the 
bond  purports  to  be  executed  by  the 
party  and  two  sureties :  Held, 

1.  That  the  registrar  could  not  de- 
cline to  approve  a  bond,  on  the  pround 
that  the  defendant  was,  bv  law,  mcom- 
petent  to  execute  a  bond. 

2.  That  where  the  defendants  were 
an  incorporated  joint  stock  Company, 
limited,  it  was  within  the  scope  of 
their  general  authority  to  execute 
such  a  bond.  In  re  Younf^  and  The 
Brampton^  Chatham,  ^e,^  Waterworhs 
Company  {limUed)y  675. 

III.  Rule  16  of  a  friendly  society 
provided,  that  a  dispute  of  any  kind 
whatsoever  arising  under  the  rules 
should  be  referred  to  a  committee. 
By  rule  22,  any  member  in  the  receipt 
of  the  gifts  of  the  Society  being  found 
imposing  on  the  Society  was  to  be  ex- 
pelled. A  member  of  the  Society  in  the 
receipt  of  pay  was  charged  with  receiv- 
ing full  pay  when  he  was  only  entitled 
to  half  pay,  and,  the  matter  being 
referred  to  a  committee  under  rule  1 6, 
he  was  expelled,  but  without  being 
heard  before  the  committee.  Upon 
applicationfor  a  mandamus  to  reinstate 
him  as  a  member  of  the  Society, 

1.  Held,  by  Crompton,  Blackburn 
and  MeUor  J  J.,  CocMmm  C.  J.  dubi- 
tante,  that  the  County  Court  had 
jurisdiction,  under  stat«  18  &  19  Vict, 
c,  63  M.  41,  42,  to  order  him  to  be 
reinstated,  if  he  had  been  improperly 
expelled. 

2.  Qtuere,  whether  this  was  a  dis- 
pute within  rule  16  ;  but,  if  it  was, 
held  that  the  County  Court  might 
order  the  Society  to  hear  the  applicant. 
Ex  parte  Woolridge^  844. 

Rate. 

Stat.  15  &  16  Vict,  c.  81.  m.  32.  34 
and  35,  which  provides  for  the  collec- 
tion of  the  county  rate  in  parishes 
situate  partly  within  boroughs  and 
partly  without,  applies  only  to  troughs 
''not  subject   to  contribute   to  the 


county  rate ;"  and  therefore,  where  a 
parish  is  situate  partly  within  a  bo- 
rough which  contributes  to  the  county 
rate,  a  separate  rate  towards  the  ex- 
pence  of  the  county  police  cannot  be 
made  upon  the  part  without  the  bo- 
rough, though  the  part  within  it  is 
governed  by  a  local  Act,  under  which 
police  constables  are  appointed  and 
paid.  The  Queen  v.  The  Overseers  of 
Huddersfield,  961. 

CRIMINATE. 

Questions   tendine  to.      See    Witness^ 
Privilege  of  in  Not  Answering. 

CURATE'S  SALARY. 

See  Tithe  Commutation  Rent  Charge^  I. 
II.  IV.  V. 

CUSTOM. 

See  Mine. 

DAMAGES. 

I.  A.J  professing  to  have  authority 
from  the  owners  of  certain  premises, 
granted  a  parol  lease  of  them  for  seven 
years  to  B,,  and  let  him  into  posses- 
sion. The  owners,  disavowing  the 
authority  of  A.,  demanded  possession 
of  the  premises  from  B, ;  and,  on  his 
refusal,  brought  an  ejectment  against 
him.  B,j  relying  on  a  statement  o£A, 
that  he  had  authority  to  act  as  he  did 
and  that  the  ejectment  would  not  be 
persevered  in,  and  also  on  the  advice 
of  his  own  attorney,  defended  the 
ejectment,  but  unsuccessfully,  and 
was  turned  out  of  possession.  B. 
bavins  brought  an  action  against  i4. 
for  this  false  assumption  of  authority, 
the  jury  found  that  A.  had  acted  bonft 
fide  and  without  fraud,  and  through  a 
misapprehension  that  he  had  authority. 
Held  that  B.  was  not  entitled  to  re- 
cover as  damages  against  A.  the  costs 
incurred  in  defending  the  ejectment. 
Pow  V.  Davis,  220. 

II.  Real  estate  had  been  devised  to 
the  defendant  in  trust  to  sell,  who  put 
a  part  of  it  up  for  sale,  which  the 
plaintiff  agreed  to  buy,  and  was  ac-* 
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DEBT,  ko. 


cepted  as  the  purchaser.  The  defend- 
ant was  aware  that  he  could  not  make 
a  title  free  from  incumbrance,  as  by 
a  marriage  settlement  the  land  was 
Tested  in  trustees  to  secure  an  annuity 
to  the  widow  of  the  devisor,  but  he 
had  obtained  from  her  a  parol  promise 
that  in  the  event  of  the  sale  she  would 
transfer  her  security  to  another  pro- 
perty. After  the  sale  the  widow  re- 
fused to  assent  to  this,  and  the  bargain 
went  off  in  consequence.  In  an  action 
by  the  plaintiff  against  the  defendant 
for  not  completing  the  bargain,  the 
jury  found  that  the  defendant  bon& 
fide  believed  that  he  would  be  able  to 
make  to  the  purchaser  a  good  title 
free  from  incumbrance,  and  that  he 
had  reasonable  groundjs  for  so  be- 
lieving : 

1.  Held,  that  the  plaintiff,  although 
entitled  to  recover  his  deposit  and  the 
expences  of  investigating  the  title,  was 
not  entitled  to  recover  damages  for 
the  loss  of  his  bargain :  per  Wightman 
and  Blackburn  J  J.,  dissentiente  Coch- 
hum  C.  J. 

2.  Concessum,  on  the  authority  of 
Paunsett  v.  Ftdler^  17  C  J?.  660,  that 
the  expences  attendant  on  an  attempt 
which  was  made,  afler  the  bargam 
was  off,  to  enter  into  a  fresh  arrange- 
ment could  not  be  recovered.  Sikes 
V.  Wild  and  others,  587. 

See  Marine  Inmranee. 

DEBT,  EXTINGUISHMENT  OF. 

H,  recovered  judgment  in  an  action 
against  S.<,  and  issued  a  writ  of  fi.  fa., 
under  which  S,*8  goods  were  seized. 
On  an  interpleader  issue  between  H. 
and  3f .,  who  claimed  the  goods  of  S. 
which  were  so  seized,  3f.  had  a  ver- 
dict, and  obtained  an  order  for  his 
costs,  which  were  taxed.  H.  issued  a 
writ  of  ca.  sa.  against  S.,  who  was 
arrested.  M.  obtained  a  Judge's 
order,  under  sect.  61  of  The  Common 
Law  Procedure  Act,  1854,  17  &  18 
Vict  c.  125.,  to  attach  the  debt  due 
from  S,  to  H,;  and  the  amount  was 
allowed  in  account  between  AT  and 
H.  S.  having  obtained  an  order  to 
be  discharged  out  of  custody  in  the 
action  of  H,  v.  S, :  Held,  that  M.  was 
a  judgment  creditor  of  H.  within  the 


DECLARATION. 

meaning  of  sect.  61  :  and  that  the 
arrest  of  S.,  the  garnishee,  did  not  ex- 
tincruish  his  debt  to  H.,  or  bar  Af.'s 
right  to  attach  it  under  that  section. 
Hartiey  v.  ShemieelL  MarpleS  v. 
Hartley,  1. 

DECLARATION. 
Of  deceased  person.    See  Evidenee,  HL 

DEED. 
Sec  Agreement,  L 
Of  settlement.    See  Company,  L 

DEPARTURE. 

Declaration  for  goods  bm;ained 
and  sold,  and  goods  bargained,  sold 
and  delivered.  Plea,  infancy.  Re- 
plication on  equitable  grounds,  that 
the  defendant,  at  the  time  of  the 
accruing  of  the  causes  of  action,  with 
knowledge  of  his  true  a^e,  falsely  and 
fraudulently  represented  to  the  plain- 
tiff that  he,  the  defendant,  was  of  full 
age,  whereby  the  plaintiff  was  induced 
to  enter  into  the  contract  and  supply 
the  goods.  On  demurrer,  held  that 
the  replication  was  a  departure  from 
the  declaration.  BartleU  v.  Wells, 
836. 

DETENTION  OF  CERTIFICATE. 
See  Merchani  Shipping  AcL 

DEVISE. 

A  testator  devised  dwelling  houses 
to  trustees  for  the  life  of  his  niece  M, 
S.,  upon  trust  to  permit  her  to  take 
the  rents  and  pronts  of  the  same  dur- 
ing her  life;  and  from  and  imme- 
diately after  the  decease  of  his  niece 
unto  her  issue,  to  be  equally  divided 
amongst  them  at  their  respective  ages 
of  twenty-one  years  or  days  of  mar- 
riage, and  to  the  heirs  and  assigns  of 
such  issue  respectively :  and  if*  any 
of  such  issue  should  be  under  the  age 
of  twenty-one  years  at  the  decease  of 
his  niece,  he  directed  an  equal  share 
of  the  rents  and  profits  Xo  be  appro- 


DISCHARGE. 


EMANCIPATION. 
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priated  towards  the  education  and 
maintenance  of  such  issue  as  should 
not  have  attained  the  a^  of  twenty- 
one  at  the  decease  of  his  niece :  and 
if  his  niece  should  die  leaving  only 
one  child,  then  unto  such  only  child, 
and  his  or  her  heirs,  as  soon  as  he  or 
she  should  attain  the  age  of  twenty- 
one.  But  in  case  his  niece  should  die 
without  leaving  any  issue  of  her  body 
at  the  time  of  her  decease,  or  in  case 
all  such  issue  should  die  under  the 
a^e  of  twenty-one  years  and  unmar- 
ried, then  to  his  brother  s  children. 
M.  S,  married  and  had  one  daughter, 
who  attained  the  age  of  twenty  one 
years,  but  died  in  the  lifetime  of  3f. 
S.  unmarried :  Held,  that,  if  an  estate 
in  fee  in  remainder  vested  in  the 
daughter  of  M,  S.  upon  her  attainine 
the  age  of  twenty-one  years,  such 
estate  was  divested  upon  her  death 
in  the  lifetime  of  M,  S.  Young  and 
Shtflton  V.  Turner^  550. 

See  also  Way. 


DISCHARGE. 

I.  Of  insolvent  debtor.    See  Insolvent. 

II.  Of  jury.    See  Jury. 

DOCK  WARRANT. 
See  Factor,  II. 

DONATIO  MORTIS  CAUSA. 

A  policy  of  life  insurance  may  be 
the  subject  of  a  donatio  mortis  causft. 
Witty  adminiitrator  v.  AmiSy  109. 

DOUBLE  PLEADING. 

Information  by  The  Attorney  Oene- 
ral  for  bribery  at  an  election  of 
a  member  of  Parliament.  Plea,  not 
guilty.  At  the  trial,  a  material  and 
necessary  witness  for  the  Crown  re- 
fused to  give  evidence,  and  was  com- 
mitted  for  contempt;  whereupon,  at 
the  application  of  the  counsel  for  the 
Crown,  the  defendant  objecting,  the 
Judge  discharged  the  jury  from  giving 


any  verdict.  The  Court  refused  to 
allow  the  defendant  to  add  a  plea  puis 
darrein  continuance,  stating  the  above 
facts :  on  the  ground  that  this  would 
be  to  allow  double  pleading;  and 
also,  as  the  facts  would  be  set  out 
on  the  record,  the  defendant  could 
take  advantage  of  them.  The  Queen 
y.  Charleeworthy  460. 

EMANCIPATION. 
See  Bemoveability. 

EQUITABLE  GROUNDS,  REPLI- 
CATION ON. 

Declaration  for  goods  bargained 
and  sold,  and  eoods  bargained,  sold 
and  delivered,  rica,  infancy.  Repli- 
cation on  equitable  grounds,  that  the 
defendant,  at  the  time  of  the  accruing 
of  the  causes  of  action  with  knowledge 
of  his  true  age,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  he, 
the  defendant  was  of  full  age,  whereby 
the  plaintiff  was  induced  to  enter  into 
the  contract  and  supply  the  goods. 
On  demurrer,  held 

1.  That  the  replication  was  no 
answer  to  the  plea  either  at  law,  or  as 
an  eauitable  replication,  under  sect. 
85  of  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125. 

2.  That  it  was  a  departure  from  the 
declaration.    BarUeUy.  Welle,  836. 

EVIDENCE. 

I.  In  an  action  against  a  railway 
Company  to  recover  a  piece  of  super- 
fluous land  which  the  lk>mpany  were 
bound  to  dispose  of  within  ten  years 
after  it  had  been  acquired  by  them, 
the  plaintiff  proposed  to  shew  that, 
thirteen  years  after  that  time,  the 
Company  put  the  land  up  for  sale  by 
public  auction  as  superfluous  land.  In 
order  to  prove  this,  the  auctioneer  was 
called  as  a  witness,  who  deposed  that 
he  had  received  his  instructions  for 
the  sale  from  one  of  the  directors  of 
the  Company,  and  also  from  a  person 
who  had  acted  ns  their  solicitor  on 
former  sales  of  land  ;  held  that  this 
was  not  even  prlm4  facie  proof  Uiat 
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EXECUTOR. 


EXTINGUISHMENT  OF  DEBT. 


the  sale  was  by  the  authority  of  the 
Company  ;  although  more  than  twelve 
months  had  elapsed  between  the  sale 
and  the  trial.  Moody  ▼.  The  London^ 
Brighton  and  South  Coast  Railway 
Company,  290. 

II.  The  grounds  of  removal  of  a  fe- 
male pauper  stated  a  derivative  settle- 
ment from  her  great-grandfather ;  and 
alleged  an  acknowledgment  of  that  set- 
tlement bv  relief  given  to  her  great- 
f'randmother,  and  by  a  collateral  re- 
ation  having  been  removed  to  the 
parish.  On  the  trial  of  an  appeal  at 
the  Quarter  Sessions  against  the  order 
of  removal,  the  respondents  oflered 
evidence  to  shew  the  removal  to  the 
appellant  parish  of  another  collateral 
relation — the  wife  of  a  grandson  of 
the  common  ancestor— on  a  settlement 
also  derived  from  him.  This  evidence 
was  objected  to,  but  received,  and  the 
question  of  its  admissibility  was  re- 
served for  this  Court :  held 

Per  Hill  and  Crompton  JJ.,  dubi- 
tante  Cochbum  C.  J.,  that  the  evi- 
dence was  receivable.  The  Q^een  v. 
The  Inhabitants  of  Ruyton,  534. 

in.  On  an  appeal  against  an  order 
of  removal  of  a  female  pauper,  it  was 
shewn  that  the  father  of  the  pauper's 
husband  had  occupied  and  paid  rent 
for  a  tenement  in  tne  appellant  parish. 
In  order  to  prove  the  amount  of  that 
rent,  the  respondents*  counsel  offered 
to  shew  that,  whilst  in  occupation  of 
that  tenement,  the  father  said  to  his 
son  that  he  occupied  the  same  as 
tenant  at  an  annual  rent  of  20/. :  held, 
that  the  evidence  was  admissible.  The 
Queen  v.  The  Overseers  of  Birming^ 
ham,  763. 

IV.  Scintilla  of. 

Per  Crompton  J.  The  doctrine 
that  if  there  is  only  a  scintilla  of  evi* 
dence  for  the  jury  the  verdict  of  the 
jury  is  not  to  be  disturbed,  is  now 
exploded.  Melhrs  v.  Shaw  and  C/in- 
unn,  437. 

EXECUTOR. 

Where  a  person  is  assessed  to  the 
poor  rate  in  respect  of  his  own  pro- 


perty, and  is  also  executor  of  a  person 
whose  executors  are  assessed  in  respect 
of  property  of  the  deceased,  he  is  en- 
titled to  vote  at  a  vestry,  under  58  0. 3. 
c.  69.,  if  the  two  assessments  make  up 
the  required  amount.  The  Qfieen  v. 
Kirhy,  647. 

EXTINGUISHMENT  OF  DEBT. 
See  Debt. 

FACTOR. 

I.  The  Factors*  Acts,  6  0. 4.  c.  94. 
and  5  &  6  Vict»  c.  39.,  do  not  apply 
to  the  case  of  master  and  servant. 
Lamb  V.  Attenboroughj  831. 

II.  Where  a  wine  merchant  gave 
authority  to  his  clerk  to  sign  delivery 
orders  in  his  master*s  name,  and  re- 
ceive dock  warrants  in  his  own,  which 
he  likewise  authorized  him  to  pledge 
for  the  purposes  of  the  ma8ter*a  busi- 
ness, the  clerk  having  fraudulently 
deposited  some  of  these  dock  warrants 
with  a  pawnbroker  as  a  security  for 
money  Don&  fide  lent  to  him :  held, 
that  the  clerk  was  not  an  agent  within 
the  Factors*  Acts,  6  O.  4.  c.  94.  and 
5  &  6  Vict,  c.  39.,  and,  consequently, 
that  the  merchant  was  entitled  to  re- 
cover the  dock  warrants  from  the  pawn- 
broker.   Id, 


FRAUD. 

See  Pleading,  Equitable. 

FRAUDS. 
Statute  of.    See  Statute  of  Frauds. 

FRIENDLY  SOCIETY. 

Rule  16  of  a  friendly  society  pro- 
vided, that  a  dispute  of  any  kind 
whatsoever  arising  under  the  rules 
should  be  referred  to  a  committee. 
By  rule  22,  any  member  in  the  receipt 
of  the  gift«  of  the  Society  being  found 
imposing  on  the  Society  was  to  be 
expelled.  A  member  of  the  Society 
in  the  receipt  of  pay  was  charged 


GAME. 


GARNISHEE. 


wr 


with  receiving  full  pay  when  he  was 
only  entitled  to  half  pay,  and,  the 
matter  being  referred  to  a  committee 
under  rule  16,  he  was  expelled,  but 
without  being  heard  before  the  com- 
mittee. Upon  application  for  a  man- 
damns  to  reinstate  him  as  a  member 
of  the  Society, 

1.  Held,  by  Cromptan^  Blackburn 
and  Mellor  J  J.,  Cockbwm  C.  J.  dubi- 
tante,  that  the  County  Court  had 
jurisdiction,  under  stat.  18  &  19  Vict. 
c.  63.  88.  41,  42,  to  order  him  to  be 
reinstated,  if  he  had  been  improperly 
expelled. 

2.  Qtuercy  whether  this  was  a  dis- 

Eute  within  rule  16 ;  but,  if  it  was, 
eld  that  the  County  Court  might 
order  the  Society  to  hear  the  appli- 
cant.    Ex  parte  WoMridge^  844. 

GAME. 

I.  An  indictment,  under  stat.  9 
G.  4.  c.  69.,  alleged  that  the  defendant, 
on  &c.,  was  duly  conyicted  before 
&C.,  three  justices  of  the  peace,  for 
that  he,  in  the  night  of  1 8th  December 
1854,  by  night,  after  the  expiration 
of  the  first  hour  after  sunset,  and 
before  the  beginning  of  the  first  hour 
before  sunrise,  did  by  night  then  and 
there  unlawfully  enter  a  certain  close 
&c.  with  a  gun,  for  the  purpose  of 
then  and  there  taking  and  destroying 
game,  contrary  to  the  statute  &c., 
and  was  adjudged  for  the  said  offence, 
the  same  being  his  first  offence,  &c. 
That  the  defendant  afterwards,  to  wit ' 
&c.,  was  duly  convicted  before  &c., 
two  justices  of  the  peace  &c.,  for  that 
he,  in  the  night  of  24th  November 
1858,  by  night,  unlawfully  did  enter 
and  be  m  and  upon  certain  enclosed 
land  &c.,  with  certain  instruments, 
for  the  purpose  of  killing,  taking  and 
destroy mg  game  thereon,  this  being 
his  second  offence,  contrary  to  the 
form  &C.,  and  was  adjudged  for  his 
said  offence,  &c.  That  the  defendant, 
after  he  had  been  so  twice  convicted 
as  aforesaid,  to  wit  25th  November 
1860,  by  night,  did  unlawfully  enter 
and  be  in  and  upon  certain  enclosed 
land  for  the  purpose,  by  night,  as 
aforesaid,,  of  therem  taking  and  des- 
troying game,  and  was  then  and  there 


by  night  unlawfully  in  the  said  land, 
with  a  certain  gun  and  other  instru- 
ments, for  the  purpose,  by  night  as 
aforesaid,  of  therein  taking  and  des- 
troying game,  against  the  form  of  the 
statute  &c. :  Held,  that  this  indict- 
ment was  good,  seeing  that  it  did  not 
profess  to  set  out  the  prior  convictions 
^  in  haec  verba.**  Cureion  v. TheQueen 
(in  error),  208. 

n.  Qtuere,  whether  it  was  not  good 
at  all  events  ?    Jd. 

III.  A  conviction,  under  stat.  9  G.  4, 
c.  69.,  alleging  that  the  defendant,  by 
night,  after  the  expiration  of  the  first 
hour  after  sunset,  and  before  the  be- 
ginning of  the  first  hour  before  sun- 
rise, did,  by  night,  then  and  there 
unlawfully  enter  a  certain  close  &c.t 
with  a  gun,  for  the  purpose  of  then 
and  there  taking  and  destroying  game, 
contrary  to  the  statute  &c.,  is  good. 
Id, 

lY.  Quaere,  per  Cockbum  C.  J.  and 
Hill  J.,  as  to  the  decision  in  Fletcher 
V.  Calihrop,  6  Q.  B.  880  ?    Id. 

GARNISHEE. 

H.  recovered  judgment  in  an  action 
against  5,  and  issued  a  writ  of  fi. 
fa.,  under  which  A's  goods  were 
seized.  On  an  interpleader  issue  be- 
tween H.  and  Af.,  who  claimed  the 
foods  of  S.  which  were  so  seized,  ilf. 
ad  a  verdict,  and  obtained  an  order 
for  his  costs,  which  were  taxed.  H. 
issued  a  writ  of  ca.  sa.  against  S.,  who 
was  arrested,  ilf.  obtained  a  Judge's 
order,  under  sect.  61  of  The  Common 
Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125. y  to  attach  the  debt  due 
from  S.toH.;  and  the  amount  was 
allowed  in  account  between  M.  and 
H.  S.  having  obtained  an  order  to 
be  discharged  out  of  custody  in  the 
action  of  Ii.  v.  S. :  Held,  that  M.  was 
a  judgment  creditor  of  H.  within  the 
meaning  of  sect.  61  :  and  that  the 
arrest  of  S.,  the  garnishee,  did  not 
extinguish  his  debt  to  H.,  or  bar  ilf.'s 
right  to  attach  it  under  that  section. 
Hartley  v.  Shemwell.  Marples  v.  Hart" 
ley,  I. 
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INCLOSURE  ACT. 


INJURY  TO  PERSON,  &c. 


W.  3.  c.  2.  s.  3.,  which  enacts  that  no 
pardon  under  the  Great  Seal  shall  be 
pleadable  in  bar  to  an  impeachment 
by  the  Commons  in  Parliament,  ren- 
ders a  pardon  under  the  Great  Seal 
wholly  inoperative  to  prevent  im- 
peachment by  the  House  of  Commons, 
and  so  get  rid  of  the  judgment  of 
the  Mouse  of  Lords ;  for  that  purpose 
a  subsequent  pardon  must  be  granted 
by  the  Crown:  per  Cockbum  C  J., 
Crompion  and  HiU  JJ. ;  dubitante 
BlacMntm  J.  TTte  Queen  v.  BayeSy 
dil. 

II.  On  the  trial  of  an  information 
for  bribery,  filed  by  The  Attorney 
General  by  the  direction  of  the  House 
of  Commons,  one  of  the  persons 
charged  in  the  information  to  have 
been  bribed  by  the  defendant  was 
called  as  a  witness ;  and,  on  his  de- 
clining to  answer  any  questions  with 
respect  to  the  alleged  bribery,  the 
counsel  for  the  Crown  handed  him  a 
pardon  under  the  Great  Seal ;  which 
the  witness  accepted,  but  still  declined 
to  answer :  held,  that  the  possible  risk 
of  impeachment  by  the  House  of  Com- 
mons, notwithstanding  the  pardon 
under  the  Great  SeaX  according  to 
the  Act  of  Settlement,  12  &  13  W,  3. 
e.  2.  «.  3.,  was  not  a  sufficient  ground 
to  entitle  him  to  the  privilege  of  not 
answering.    Id. 

INCLOSURE  ACT. 
See  Mine, 

INCORPORATED   JOINT  STOCK 
COMPANY  (LIMITED.) 

See  Company^  Incorporated  Joint  Stock 
{hmited). 

INFANCY. 

Declaration  for  goods  bargained 
and  sold,  and  goods  bargained,  sold 
and  delivered.  Plea,  infancy.  Repli- 
cation on  equitable  grounds,  that  the 
defendant,  at  the  time  of  the  accruing 
of  the  causes  of  action,  with  know- 
ledge of  his  true  age,  falselv  and  frau- 
dulently represented  to  the  plaintiff 


that  he,  the  defendant,  was  of  full  age, 
whereby  the  plaintiff  was  induced  to 
enter  into  the  contract  and  supply 
the  goods.  On  demurrer,  held  that 
the  replication  was  no  answer  to  the 
plea  either  at  law,  or  as  an  equitable 
replication  under  sect.  85  of  The  Com- 
mon Law  Procedure  Act,  1854,  17  & 
18  Vict.  c.  125.  BarOett  y.  WeUs,  836. 


INJURY   TO    PERSON    VOLUN- 
TEERING  ASSISTANCE. 

While  the  defendant's  porters 
were  lowering  bales  of  cotton  from 
the  defendant's  warehouse,  and  his 
carter  was  receiving  them  into  his 
lorry,  the  plaintiff,  who  was  waiting 
with  a  lorry  to  receive  a  load  of  cotton 
for  his  master,  at  the  request  of  the 
defendant's  carter  assisted  him,  and, 
in  consequence  of  the  negligence  of 
the  defendant's  porters,  a  bale  of  cot- 
ton fell  upon  and  injured  him.  There 
was  no  negligence  or  want  of  reason- 
able care  on  the  part  of  the  plaintiff 
or  of  the  defendant's  carter.  Held, 
that  the  defendant  was  not  liable  to 
an  action.     Potter  y.  Faulkner^  800. 


INSOLVENT. 

I.  If  a  bill  of  exchange  be  sub- 
stantially described  in  the  schedule  of 
a  party  who  has  taken  the  benefit  of 
the  Insolvent  Debtors'  Act,  1  &2  VicL 
c.  110.,  an  unintentional  mistake  in 
the  description,  either  of  the  bill  or 
of  the  parties  to  it^  will  not  prejudice 
the  insolvent.  RomelUo  y.  Halagkim, 
279. 

n.  A  bill  of  eschange  for  45/.,  dated 
30th  October  1858,  had  been  drawn 
by  an  insolvent  upon,  and  accepted 
by,  A,^  but  in  his  schedule  the  insol- 
vent described  the  bill  as  drawn  by  A. 
and  accepted  by  himself,  and  dated 
about  November  1 858.  ITie  insolvent 
being  afterwards  sued  on  this  bill, 
pleaded  his  discharge  under  the  Act, 
when  the  jury  having  found  upon  the 
evidence  that  the  misdescription  was 
by  mistake  :  held,  that  the  defendant 
was  entitled  to  the  verdict.    Id. 


INSURANCE. 
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III.  Semhhj'peT  CromptonJ.  If  an 
insolvent  knows  that  a  bill  of  exchange 
on  which  he  is  liable  has  been  indorsed 
over  to  some  person  unknown,  it  is 
better  for  him  to  sav  so  in  his  schedule. 
Id. 

TV.  In  an  action  on  a  bill  of  ex- 
change drawn  and  accepted  in  Stig^ 
landy  and  also  for  money  lent,  interest, 
and  on  accounts  stated  in  England^ 
the  defendant  pleaded  a  discharge 
under  the  insolvent  law  of  the  colony 
of  Victoria^  not  alleging  that  either 
the  plaintiff  or  the  defendant  was 
domiciled  in  that  colony  :  held,  no 
answer  to  the  action.  Bortiey  y. 
Hodges,  375. 

V.  Under  the  Insolvent  Debtors' 
Act,  1  &  2  Vict  c.  110.,  it  is  not  a 
condition  on  the  non-vesting  in  the 
assignees  of  privileged  articles  of  the 
insolvent  not  exceeding  the  value  of 
20/.,  that  tho^e  articles  be  specified  by 
him  in  his  schedule.  WUUmer  v. 
JackliUj  641. 

YI.  QfMere,  when  the  value  of  such 
articles  exceeds  20/.  ?  leL 

INSURANCE. 

I.  A  policy  of  life  insurance  mnj 
be  the  subject  of  a  donatio  mortis 
causft.  Witt,  odminiMtraior,  v.  Amis, 
109. 

II.  il.,  as  agent  for  a  foreign  owner, 
entered  into  a  policy  of  insurance  on 
a  ship  in  the  usual  form.  At  the  time 
of  effecting  the  insurance,  A.  was  in 
possession  of  a  letter  from  the  captain, 
informing  him  that  the  ship  had  re- 
ceived injury,  which  fact  he,  without 
fraudulent  intention  to  deceive,  omit- 
ted t4>  disclose  to  the  underwriters. 
The  ship  was  lost,  and  B.,  one  of  the 
underwriters,  paid  to  A.  his  amount 
of  the  insurance ;  but,  having  subse- 
quently become  acquainted  with  the 
above  circumstance,  brou<;ht  an  action 
for  money  had  and  received  against 
him  to  recover  it  back.  A.,  before  he 
was  aware  of  B,*a  intention  to  dispute 
the  policy,  and  acting  bon&  fide 
throughout,  transmitted  to  his  princi- 
pal the  money  he  had  receivea  from 


the  various  underwriters;  with  the 
exception  of  a  certain  amount  for 
whicn  he  had  allowed  the  principal 
credit  in  a  settled  account,  and  of 
another  which,  with  the  authority  of 
the  principal,  he  had  expended  m  a 
suit  Drought  by  him  on  behalf  of  the 
principal  against  C,  another  under- 
writer on  the  policy  :  held, 

1.  That,  in  consequence  of  the 
concealment  from  the  underwriters 
of  the  fact  stated  in  the  captain's  let- 
ter, the  policy  was  voidable  at  the 
election  of  the  underwriters. 

2.  That  A.,  being  only  an  agent,  of 
which  B.  was  aware,  and  having, 
without  notice  of  J3.'s  intention  to 
repudiate  the  contract,  paid  over  to 
his  principal  the  amount  received  from 
the  underwriters,  B.  was  not  entitled 
to  recover  back  from  A,  his  amount 
of  the  insurance. 

3.  That  there  was  no  difference  in 
this  respect  between  the  money  ac- 
tually paid  over  by  A.  to  his  principal, 
and  the  moneys  which  had  either  been 
allowed  in  account  between  them  or 
expended  in  the  suit  against  C. 

4.  Qmsre,  whether  iB,  would  have 
been  entitled  to  recover,  if  he  had 
not  known  that  A.  was  acting  merely 
as  a^ent  P    Holland  v.  RusseU,  424. 

III.  1.  A  policy  of  insurance  was 
entered  into  with  a  Company  against 
bodily  injury  from  any  railway  acci- 
dent directly  affecting  the  assured 
while  travellmg  on  any  line  of  railway 
in  Oreat  Britain  or  Ireland  By  a  pas. 
sengers  train  propelled  by  steam 
power.  One  of  the  conditions  in  the 
deed  of  settlement  of  the  Company, 
which  by  the  terms  of  the  policy  was 
incorporated  with  it,  provided  that, 
before  payment  of  the  sum  insured 
by  any  policy,  proof  satisfactory  to 
the  directors  of  the  Company  should 
be  furnished  by  the  claimant  of  the 
death  or  accident^  together  with  such 
further  evidence  or  information,  if 
any,  as  the  directors  should  think 
necessary  to  establish  the  claim :  held, 
that  this  must  be  understood  to  mean 
such  evidence  or  information  as  the 
directors  might  reasonably,  and  not 
such  as  they  might  unreasonably  and 
capriciously  require.     Brawutein  v. 
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COMPROMISE. 


CONSENT  OF  PARTIES. 


the  scope  of  their  general  authority 
to  execute  such  a  bond.  Jn  re  Young 
and  The  Brompttm^  Chatham^  Sfc, 
Wateru-ork*  Company  (limited)^  675. 

See  also  Railway  Company. 


COMPROMISE. 

I.  The  compromise  of  a  claim  may 
be  a  good  consideration  for  a  promise, 
although  litigation  has  not  been  ac- 
tually commenced.  Cook  and  others 
V.  Wright,  559. 

II.  The  defendant  was  aeent  for  £., 
the  non-resident  owner  of  houses  in  a 
district  subject  to  a  local  Act.  Works 
had  been  done  bj  the  Commissioners 
for  executing  the  Act,  the  expenses 
of  which,  under  the  proyisions  of  the 
Act,  thejr  charged  on  the  owners  of 
the  adjoining  nouses.  Notice  had 
been  given  to  the  defendant  as  if  he 
had  been  owner  of  these  houses,  call- 
ing on  him  to  paj  the  proportion 
chargeable  in  respect  of  tnem.  He 
attended  at  a  .meeting  of  the  Commis- 
sioners, and  objected  both  to  the 
amount  and  nature  of  the  charge,  and 
also  stated  that  he  was  not  the  owner 
of  the  houses,  and  that  B,  was.  lie 
was  told  that  if  he  did  not  pay,  legal 
proceedings  would  be  taken  against 
nim.  In  the  result,  the  amount 
charged  upon  tlie  defendant  was  re- 
duced, and  time  was  given  to  him  to 
pay  it  in  three  instalments,  for  which 
ne  gave  three  promissory  notes.  In 
an  action  upon  the  notes  by  the  Com- 
missioners, Held  that  there  was  a 
sufficient  consideration  for  the  notes 
in  the  compromise.    Id, 

CONCEALMENT  OF  MATERIAL 
FACT. 

See  Insurance,  II. 

CONDITION. 
See  Reasonable  Condition,  III.  lY. 


CONDITION  PRECEDENT. 
See  Reasonable  Condition,  II. 


CONSENT  OF  PARTIES. 
See  Mandamus,  V.  VI.  VII. 

CONSIDERATION. 

I.  The  Merchant  Shipping  Act,  1 854, 
17  &  18  Vict,  c,  104.,  enacts  that  "the 
certificate  of  registry  shall  be  used 
only  for  the  lawful  navigation  of  the 
ship,  and  shall  not  be  subject  to  de- 
tention by  reason  of  any  title,  lien, 
charge  or  interest  whatsoeyer  which 
any  owner,  mortgagee,  or  other  person 
may  have  or  claim  to  have  on  or  in  the 
ship  described  in  such  certificate :  and 
if  any  person  whatever"  "refuses  on 
request  to  deliver  up  such  certificate 
when  in  his  possession  or  under  his 
controul  to  tne  person  for  the  time 
being  entitled  to  the  custody  thereof 
for  the  purposes  of  such  lawful  navi- 
gation,* proceedings  may  be  taken 
before  a  justice;  "and  unless  it  is 
proved"  "that  there  was  reasonable 
cause  for  such  refusal,  the  offender 
shall  incur  a  penalty  not  exceeding 
100/.";  which,  or  any  part  of  which, 
by  sect.  524,  the  justice  may,  if  he 
think  fit,  direct  to  be  applied  in  com- 
pensating any  person  for  damage  sus- 
tained by  him  in  consequence  of  the 
wrongful  act.  Held,  by  the  Court  of 
Queen*s  Bench,  and  affirmed  in  the 
Exchequer  Chamber,  but  with  hesi- 
tation, 

1.  That  the  effect  of  sect.  50  is  to 
make  any  pledge  of  the  certificate,  for 
any  purpose  whatever,  though  for  a 
good  consideration,  illegal  and  void ; 
and,  consequently,  anv  detainer  of  a 
certificate  so  pledged  illegal. 

2.  That,  wnere  the  person  entitled 
to  the  custody  of  the  certificate  for 
the  purposes  of  navigation  is  also  the 
owner  of  the  ship,  he  has  a  right  of 
action  ag^ainst  the  party  so  detaininj^ 
the  certificate,  in  addition  to  his 
remedy,  in  the  former  character,  by  a 
complaint  before  a  justice.  And  this, 
though  he  be  himself  the  pledger,  and 
for  a  good  consideration.  Wiley  v. 
Crawford  and  Fenwick,  253. 

n.  Quaere,  by  the  Court  of  Queen*s 
Bench,  whether  an  action  at  law  would 
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lie,  by  tht  party  merely  entitled  to 
the  custody,  for  the  detainer  made 
unlawful  iy  the  penal  part  of  the 
enactment.  If  it  would,  sembU  that 
the  declaration  should,  in  that  case, 
aver  absence  of  reasonable  cause. 
Id. 

HI.  The  oompromise  of  a  claim  may 
be  a  good  consideration  for  a  promise, 
although  litigation  has  not  been  ac- 
tually commenced*  Cook  and  others 
Y.Wnghl,569. 

lY.  The  defendant  was  acent  for  B., 
the  non-resident  owner  of  nouses  in  a 
district  subject  to  a  local  Act.  Works 
had  been  done  by  the  Commissioners 
for  executing  the  Act,  the  expenses  of 
which,  under  the  provisions  of  the 
Act,  they  charsed  on  the  owners  of 
the  adjoining  nouses.  Notice  had 
been  given  to  the  defendant  as  if  he 
had  been  owner  of  these  houses,  call- 
ing on  him  to  pay  the  proportion 
chargeable  in  respect  of  them.  lie 
attended  at  a  meeting  of  the  Commis- 
sioners, and  objected  both  to  the 
amount  and  nature  of  the  charge,  and 
also  stated  that  he  was  not  the  owner 
of  the  houses,  and  that  B.  was.  lie 
was  told  that  if  he  did  not  pay,  legal 
proceedings  would  be  taken  against 
him.  In  the  result,  the  amount 
charged  upon  the  defendant  was  re- 
duc^,  and  time  was  given  to  him  to  pay 
it  in  three  instalments,  for  which  he 
gave  three  promissory  notes.  In  an 
action  upon  the  notes  by  the  Commis- 
sioners, Held  that  there  was  a  suffi- 
cient consideration  for  the  notes  in 
the  compromise.    Id» 

Y.  Declaration  stated  that,  in  con- 
sideration of  an  intended  marriage 
between  the  plaintiff  and  the  daui^hter 
of  W.  (?.,  W,  r.,  the  father  of  the 
plaintiff,  and  W.  O.  verbally  promised 
to  give  their  children  marriage  por- 
tions; and  that  after  the  marriage 
W,  O.  and  W.  T,,  as  a  mode  of  giving 
effect  to  their  said  verbal  promises, 
entered  into  a  written  agreement,  by 
which  it  was  mutually  agreed  that 
they  should  pay  the  sums  of  200/.  and 
100/.  respectively  to  the  plaintiff,  and 
that  the   plaintiff  should  have  full 


power  to  sue  for  the  same  in  any 
Court  of  law  or  equity.  Breach : 
non-payment  of  the  200/.  by  W,  O.^ 
or  by  the  defendant,  his  executor : 
Held,  on  demurrer,  that  the  action 
was  not  maintainable,  notwithstanding 
the  near  relationship  of  the  plaintiff 
to  the  party  from  whom  the  conside- 
ration moved.  Tweddle  v.  Atkinson^ 
Executor,  393. 

CONSTRUCTION  OF  CONTRACT. 

Defendants  had  become  responsible, 
as  del  credere  agents,  for  the  purchase 
of  a  cargo  of  wheat  of  from  1800  to 
2000  quarters,  to  be  shipped  at  the 
price  of  50s,  per  quarter  free  on  board 
at  Taganrog,  **and  including  freight 
and  insurance  to  any  safe  port  in  the 
United  Kingdom.**  "Payment  cash 
in  London  in  exchange  for  shipping 
documents."  Plaintiffs  tendered  the 
following  shipping  documents  of  a 
cargo  answering  the  description  in  the 
contract:  a  charterparty ;  a  bill  of 
lading  and  provisional  invoice,  in  both 
of  which  the  cargo  was  stated  to  be 
1850  quarters,  at  50s.  per  quarter, 
4626/.,  less  freight,  at  lOs.  dd.  per 
(quarter,  1001/.  10«. ;  and  a  policy  of 
insurance  effected  on  the  cargo  valued 
at  3600/.  On  behalf  of  the  plaintiffs 
evidence  was  given,  which  was  not 
contracted,  that  the  policy  tendered 
was  sufficient  to  protect  the  interest 
of  the  shipper  of  tne  cargo  at  the  time 
of  shipment.  In  an  action  against  the 
defendants  for  not  paying  or  procnring 
from  their  principal  payment  of  the 
price  of  the  cargo,  they  pleaded  that 
plaintiffs  were  not  ready  and  willing 
to  tender,  nor  did  they  tender,  "  the 
usual  shipping  documents"  according 
to  the  contract.  Held,  that  the  plain- 
tiffs had  so  tendered :  and  they  were 
not  bound  to  tender,  as  a  "  shipping 
document,"  within  the  meanine  of  the 
contract,  a  policy  covering  the  full 
amount  of  the  buyers*  risk  as  it  ap- 
peared by  the  provisional  invoice  and 
bill  of  lading.  Tamvaco  and  others  v. 
Lucas  and  others,  IS5. 

CONTRADICTING  WITNESS. 
See  WUfiess,  L 
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CONVICTION  BY  JUSTICES  OF 
THE  PEACE,  &c.  i 

I.  On  a  summary  conviction,  under 
ttat.  39  &  40  G,  3.  c.  89. «.  18.,  for  un- 
lawful  possession  of  naval  stores,  the 
Commissioner  (or  Superintendant, 
since  stat.  2  &  3  TF.  4.  c.  40.  ss,  10., 
11.),  or  justice  of  the  peace,  has 
power,  in  the  alternative,  either  to 
inflict  8  fine  or  to  imprison  with  hard 
labour  without  imposing  a  fine. 

II.  Quffire  whether,  in  the  latter 
event,  an  appeal  to  the  Quarter  Ses- 
sions is  given  by  sect.  21  of  that 
statute  P 

III.  The  pendency  of  an  appeal  un- 
der that  section  has  not  the  effect  of 
suspending  the  operation  of  the  sen- 
tence. 

IV.  Summary  convictions  under 
that  statute  are  not  affected  by  stat. 
1 1  &  12  Vict.  c.  43.  I7i€  Queen  v.TFiff- 
mott,  27. 

V.  An  indictment,  under  stat.  9  G. 
4.  c.  69.,  alleged  that  the  defendant, 
on  &c.,  was  duly  convicted  before 
&c.,  three  justices  of  the  peace,  for 
that  he,  in  the  night  of  18th  December 
1 854,  by  night,  after  the  expiration  of 
the  first  hour  after  sunset,  and  before 
the  beginning  of  the  first  hour  before 
sunrise,  did  by  night  then  and  there 
unlawfully  enter  a  certain  close  &c. 
with  a  gun,  for  the  purpose  of  then 
and  there  taking  and  destroying  same, 
contrary  to  the  statute  &c.,  and  was 
adjudged  for  the  said  offence,  the  same 
being  his  first  offence,  &c.  That  the 
defendant  afterwards,  to  wit  &c.,  was 
duly  convicted  before  &c.,  two  justices 
of  the  peace  &c.,  for  that  he,  in  the 
nisht  of 24th  November  1 858,  hy  night, 
unlawfully  did  enter  and  be  in  and 
upon  certain  enclosed  land  &c.,  with 
certain  instruments,  for  the  purpose 
of  killing,  takine  and  destroying  game 
thereon,  this  bemg  his  second  oflence, 
contrary  to  the  form  &c.,  and  was 
adjudged  for  his  said  offence  &c.  That 
the  defendant,  after  he  had  been  so 
twice  convicted  as  aforesaid,  to  wit 
25th  November  1860,  by  night,  did 
unlawfully  enter  and  be  in  and  upon 
certain  enclosed  land  for  the  purpose, 
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by  niffht,  as  aforesaid,  of  therein  taking 
and  destroying  game,  and  was  then 
and  there  by  night  unlawfully  in  the 
said  land,  with  a  certain  gun  and  other 
instruments,  for  the  purpose,  by  night 
as  aforesaid,  of  therein  taking  and 
destroying  game,  a^inst  the  form  of 
the  statute  &c. :  Held,  that  this  in- 
dictment was  good,  seeing  that  it  did 
not  profess  to  set  out  the  prior  con- 
victions **  in  hsBC  verba."  CwreUm  v. 
The  Queen  (in  error\  208. 

VI.  Qu4?re,  whether  it  was  not  good 
at  all  events  ?    Id, 

VII.  A  conviction, under  stat.  9  C4. 
c.  69.,  alleging  that  the  defendant  by 
night,  after  the  expiration  of  the  fir^t 
hour  after  sunset,  and  before  the  be- 
ginning of  the  first  hour  before  sun- 
rise, did  by  night  then  and  there  un- 
lawfully enter  a  certain  close  &C.,  with 
a  gun,  for  the  purpose  of  then  and 
there  takine  and  destroying  game, 
contrary  to  the  statute  &c.,  is  good.  Id, 

VIII.  Qumre^  \ietCochhum  C.  J.  and 
HiU  J.,  as  to  the  decision  in  FleUher 
v.  Calthrop,  6  Q.  B.  880  ?     Id. 

CORROBORATION. 
See  Accomplice, 

COSTS. 
See  Action  on  Judgment 

COUNTY. 

Court. 

I.  A  mandamus  will  not  lie  to  the 
Lords  Commissioners  of  the  Treasury 
to  compel  them  to  pay  a  debt  incurred 
by  a  County  Court;  and  this  even 
although  Parliament  has,  upon  an  es- 
timate made  by  the  Commissioners  of 
the  Treasury,  voted  a  sum  for  the 
salaries  and  expences  of  the  County 
Courts  for  the  year.  In  (he  matter  of 
the  Lords  Commuuioners  of  the  Trea- 
euryy  ex  parte  WalmMley^  81. 

II.  Bystat.l9&20  Vict.cA0S.8.S9^ 
in  certain  cases,  if  a  defendant  objects 
to  the  action  being  tried  in  the  County 
Court,  and  gives  security  to  be  ap- 
proved of  by  the  registrar,  the  action 
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Bball  be  stayed ;  and  by  sect.  70  ^'  such 
security  shall  be  at  the  cost  of  the 
party  giving  if.,  and  in  the  form  of  a 
bond,  with  sureties  to  the  other 
party  ;**  and  in  the  form  given  in  the 
Schedule  of  Forms  to  the  Rules  of 
Practice  of  the  County  Courts,  the 
bond  purports  to  be  executed  by  the 
party  and  two  sureties :  Held, 

1.  That  the  registrar  could  not  de- 
cline to  approve  a  bond,  on  the  ground 
that  the  aefendant  was,  by  law,  incom- 
petent to  execute  a  bond. 

2.  That  where  the  defendants  were 
an  incorporated  joint  stock  Company, 
limited,  it  was  within  the  scope  of 
their  general  authority  to  execute 
such  a  bond.  In  re  Young  and  The 
Brampton,  Chatham^  4rc.,  Waterworks 
Company  (limUed)^  675. 

III.  Rule  16  of  a  friendly  society 
provided,  that  a  dispute  of  any  kind 
whatsoever  arising  under  the  rules 
should  be  referred  to  a  committee. 
By  rule  22,  any  member  in  the  receipt 
of  the  gif)s  of  the  Society  being  found 
imposing  on  the  Society  was  to  be  ex- 
pelled. A  member  of  the  Society  in  the 
receipt  of  pay  was  charged  with  receiv- 
ing full  pay  when  he  was  only  entitled 
to  half  pay,  and,  the  matter  being 
referred  to  a  committee  under  rule  16, 
he  was  expelled,  but  without  being 
heard  before  the  committee.  Upon 
applicationfor  a  mandamus  to  reinstate 
him  as  a  member  of  the  Society, 

1.  Held,  by  CrompUm,  Blackburn 
and  MeUor  J  J.,  Cockhtm  C.  J.  dubi- 
tante,  that  the  County  Court  had 
jurisdiction,  under  stat.  18  &  19  Vici, 
c.  63.  M.  41,  42,  to  order  him  to  be 
reinstated,  if  he  had  been  improperly 
expelled. 

2.  Qu€eret  whether  this  was  a  dis- 

Ente  within  rule  16  ;  but,  if  it  was, 
eld  that  the  County  Court  might 
order  the  Society  to  hear  the  applicant. 
Ex  parte  Woolridge,  844. 

Rate. 

Stat.  15  &  16  Vict  c,  81.  «*.  32.  34 
and  35,  which  provides  for  the  collec- 
tion of  the  county  rate  in  parishes 
situate  partly  within  boroughs  and 
partly  without,  applies  only  to  boroughs 
««not  subject   to  contribute  to  the 


county  rate;"  and  therefore,  where  a 
parish  is  situate  partly  within  a  bo- 
rough which  contributes  to  the  county 
rate,  a  separate  rate  towards  the  ex- 
pence  of  the  county  police  cannot  be 
made  upon  the  part  without  the  bo- 
rough, though  the  part  within  it  is 
governed  by  a  local  Act,  under  which 
police  constables  are  appointed  and 
paid.  The  Queen  v.  The  Overseers  of 
Huddernfield,  961. 

CRIMINATE. 

Questions   tending  to.      See    Witness^ 
Prinilege  of  in  Not  Answering, 

CURATE'S  SALARY. 

See  Tithe  Commutation  Rent  Charge,  I. 
II.  IV.  V. 

CUSTOM. 
See  Mine, 

DAMAGES. 

I.  A.y  professing  to  have  authority 
from  the  owners  of  certain  premises, 
granted  a  parol  lease  of  them  for  seven 
years  to  j&.,  and  let  him  into  posses- 
sion. The  owners,  disavowing  the 
authority  of  ^4.,  demanded  possession 
of  the  premises  from  B.\  and,  on  his 
refusal,  brought  an  ejectment  against 
him.  B,y  relying  on  a  statement  of -4. 
that  he  had  authority  to  act  as  he  did 
and  that  the  ejectment  would  not  be 
persevered  in,  and  also  on  the  advice 
of  his  own  attorney,  defended  the 
ejectment,  but  unsuccessfully,  and 
was  turned  out  of  possession.  B, 
having  brought  an  action  against  il. 
for  this  false  assumption  of  authority, 
the  jury  found  that  A.  had  acted  bon& 
fide  and  without  fraud,  and  through  a 
misapprehension  that  he  had  authority. 
Held  that  B.  was  not  entitled  to  re- 
cover as  damages  against  A.  the  costs 
incurred  in  defending  the  ejectment. 
Pow  V.  DaviSy  220. 

II.  Real  estate  had  been  devised  to 
the  defendant  in  trust  to  sell,  who  put 
a  part  of  it  up  for  sale,  which  the 
plaintiff  agreed  to  buy,  and  was  aCt 
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DEBT,  ko. 


DECLARATION. 


cepted  as  the  purchaser.  The  defend- 
ant was  aware  that  he  could  not  make 
a  title  free  from  incumbrance,  as  bj 
a  marriage  settlement  the  land  was 
▼csted  in  trustees  to  secure  an  annuity 
to  the  widow  of  the  devisor,  but  he 
had  obtained  from  her  a  parol  promise 
that  in  the  event  of  the  sale  she  would 
transfer  her  security  to  another  pro- 
perty.  After  the  sale  the  widow  re- 
fused to  assent  to  this,  and  the  bargain 
went  off  in  consequence.  In  an  action 
by  the  plaintiff  against  the  defendant 
for  not  completing  the  bargain,  the 
jury  found  that  the  defendant  bon& 
fide  believed  that  he  would  be  able  to 
make  to  the  purchaser  a  good  title 
free  from  incumbrance,  and  that  be 
had  reasonable  grounds  for  so  be- 
lieving : 

1.  Held,  that  the  plaintiff,  although 
entitled  to  recover  his  deposit  and  the 
expences  of  investigating  the  title,  was 
not  entitled  to  recover  damages  for 
the  loss  of  his  bargain :  per  Wightman 
and  Blackburn  JJ.,  dissentiente  Cock- 
hum  C.  J. 

2.  Concessum,  on  the  authority  of 
Pounsett  V.  JW/er^  17  C.  jB.  660,  that 
the  expences  attendant  on  an  attempt 
which  was  made,  after  the  bargain 
was  off,  to  enter  into  a  fresh  arrange- 
ment could  not  be  recovered.  S3ies 
V.  Wild  and  others,  587. 

See  Marine  Insurance, 

DEBT,  EXTINGUISHMENT  OF. 

H,  recovered  judgment  in  an  action 
against  S.^  and  issued  a  writ  of  fi.  fa-, 
under  which  S,*s  goods  were  seized. 
On  an  interpleader  issue  between  U. 
and  M,y  who  claimed  the  goods  of  S, 
which  were  so  seized,  M.  had  a  ver- 
dict, and  obtained  an  order  for  his 
costs,  which  were  taxed.  H,  issued  a 
writ  of  ca.  sa.  against  S,,  who  was 
arrested.  M.  obtained  a  Judge's 
order,  under  sect.  61  of  The  Common 
Law  Procedure  Act,  1854,  17  &  18 
Vict  e.  125.,  to  attach  the  debt  due 
from  S.  to  H,\  and  the  amount  was 
allowed  in  account  between  M.  and 
H.  S.  having  obtained  an  order  to 
be  discharged  out  of  custody  in  the 
action  of  H.  v.  S. :  Held,  that  M.  was 
a  judgment  creditor  of  H,  within  the  I 


meaning  of  sect.  61 :  and  that  the 
arrest  of  S.^  the  garnishee,  did  not  ex- 
tinguish his  debt  to  HI,  or  bar  Jl.'s 
right  to  attach  it  under  that  section. 
Hartley  v.  ShemweH  Marples  y. 
Hartley,  1. 

DECLARATION. 
Of  deceased  person.    See  Evidence,  HI. 

DEED. 
See  Agreement,  L 
Of  setUeroent.    See  Company,  I. 

DEPARTURE. 

Declaration  for  goods  bamined 
and  sold,  and  goods  bargained,  sold 
and  delivered.  Plea,  infancy.  Re- 
plication on  equitable  grounds,  that 
the  defendant,  at  the  time  of  the 
accruing  of  the  causes  of  action,  with 
knowledge  of  his  true  a^  falsely  and 
fraudulently  representea  to  the  plain- 
tiff that  he,  the  defendant,  was  of  full 
age,  whereby  the  plaintiff  was  induced 
to  enter  into  the  contract  and  supply 
the  goods.  On  demurrer,  held  that 
the  replication  was  a  departure  from 
the  declaration.  BarUett  v.  Welis, 
836. 

DETENTION  OP  CERTIFICATE. 
See  Merchant  Skipping  AcL 

DEVISE. 

A  testator  devised  dwelling  homes 
to  trustees  for  the  life  of  his  niece  M, 
5.,  upon  trust  to  permit  her  to  take 
the  rents  and  proms  of  the  same  dur* 
ing  her  life;  and  from  and  imme- 
diatelv  after  the  decease  of  his  niece 
unto  ner  issue,  to  be  equally  divided 
amongst  them  at  their  respective  aget 
of  twenty-one  years  or  days  of  mar- 
riage, and  to  the  heirs  and  assigns  of 
such  issue  respectively :  and  if  any 
of  such  issue  should  be  under  the  a;rc 
of  twenty-one  vears  at  the  decease  of 
his  niece,  he  directed  an  eaual  share 
of  the  rents  and  profits  Xo  be  appn>- 
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printed  towards  the  edacation  and 
maintenaiice  of  such  issue  as  should 
not  have  attained  the  aee  of  twenty - 
one  at  the  decease  of  his  niece :  and 
if  his  niece  should  die  leaving  only 
one  child,  then  unto  such  only  child, 
and  his  or  her  heirs,  as  soon  as  he  or 
she  should  attain  the  age  of  twenty- 
one.  But  in  case  his  niece  should  die 
without  leavine  any  issue  of  her  body 
at  the  time  of  her  decease,  or  in  case 
all  such  issue  should  die  under  the 
a^  of  twenty-one  years  and  unmar- 
ried, then  to  his  brother  s  children. 
Af.  S.  married  and  had  one  daughter, 
who  attained  the  aee  of  twenty  one 
years,  but  died  in  the  lifetime  of  3f. 
S.  unmarried :  Held,  that,  if  an  estate 
in  fee  in  remainder  vested  in  the 
daughter  of  M,  S.  upon  her  attainine 
the  age  of  twenty-one  years,  such 
estate  was  divested  upon  her  death 
in  the  lifetime  of  M.  S.  Young  and 
ShtfUon  Y.  Turner^  550. 

See  also  Way. 

DISCHARGE. 

I.  Of  insolvent  debtor.    See  Insolvent, 

II.  Of  jury.    See  Jory. 

DOCK  WARRANT. 
See  Factor^  11. 

DONATIO  MORTIS  CAUSA. 

A  policy  of  life  insurance  may  be 
the  subject  of  a  donatio  mortis  caus&. 
Witt,  adminUtraior  v.  iimis,  109. 

DOUBLE  PLEADING. 

Information  by  The  Attorney  Oene-- 
ral  for  bribery  at  an  election  of 
a  member  of  Parliament.  Plea,  not 
guilty.  At  the  trinl,  a  material  and 
necessary  witness  for  the  Crown  re- 
fused to  give  evidence,  and  was  com- 
mitted for  contempt;  whereupon,  at 
the  application  of  the  counsel  for  the 
Crown,  the  defendant  objecting,  the 
Judge  discharged  the  jury  from  giving 


any  verdict.  The  Court  refused  to 
allow  the  defendant  to  add  a  plea  puis 
darrein  continuance,  stating  the  above 
facts :  on  the  ground  that  this  would 
be  to  allow  double  pleading;  and 
also,  as  the  facts  would  be  set  out 
on  the  record,  the  defendant  could 
take  advantage  of  them.  The  Queen 
y.  Charleewofihy  460. 

EMANCIPATION. 
See  RemoveahiUty. 

EQUITABLE  GROUNDS,  REPLI- 
CATION ON. 

Declaration  for  goods  barsuned 
and  sold,  and  eoods  bargained,  sold 
and  delivered,  rica,  infancy.  Repli- 
cation on  equitable  grounds,  that  the 
defendant,  at  the  time  of  the  accruing 
of  the  causes  of  action  with  knowledge 
of  his  true  age,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  he, 
the  defendant  was  of  full  age,  whereby 
the  plaintiff  was  induced  to  enter  into 
the  contract  and  supply  the  goods. 
On  demurrer,  held 

1.  That  the  replication  was  no 
answer  to  the  plea  either  at  law,  or  as 
an  eaui table  replication,  under  sect. 
85  of  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125. 

2.  That  it  was  a  departure  from  the 
declaration.    BarOetty.  Wells,  836. 

EVIDENCE. 

I.  In  an  action  against  a  railway 
Company  to  recover  a  piece  of  super- 
fluous land  which  the  Ck>mpany  were 
bound  to  dispose  of  within  ten  years 
afler  it  had  been  acquired  by  them, 
the  plaintiff  proposed  to  shew  that, 
thirteen  years  after  that  time,  the 
Company  put  the  land  up  for  sale  by 
public  auction  as  superfluous  land.  In 
order  to  prove  this,  the  auctioneer  was 
called  as  a  witness,  who  deposed  that 
he  had  received  his  instructions  for 
the  sale  from  one  of  the  directors  of 
the  Company,  and  also  from  a  person 
who  had  acted  as  their  solicitor  on 
former  sales  of  land ;  held  that  this 
was  not  even  pvim4  facie  proof  that 
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EXECUTOR. 


EXTINGUISHMENT  OF  DEBT. 


the  sale  was  by  the  authority  of  the 
Company  ;  although  more  than  twelve 
months  had  elapsed  between  the  sale 
and  the  trial.  Moody  v.  The  London^ 
Brighton  and  South  Coast  Railway 
Company^  290. 

II.  The  grounds  of  removal  of  a  fe- 
male pauper  stated  a  derivative  settle* 
ment  from  her  great-grandfather ;  and 
alleged  an  acknowledgment  of  that  set- 
tlement bv  relief  given  to  her  great- 
crandmother,  and  by  a  collateral  re- 
lation having  been  removed  to  the 
parish.  On  the  trial  of  an  appeal  at 
the  Quarter  Sessions  against  the  order 
of  removal,  the  respondents  oflered 
evidence  to  shew  the  removal  to  the 
appellant  parish  of  another  collateral 
relation — the  wife  of  a  grandson  of 
the  common  ancestor — on  a  settlement 
also  derived  from  him.  This  evidence 
was  objected  to,  but  received,  and  the 
question  of  its  admissibility  was  re- 
served for  this  Court :  held 

Per  Hill  and  Crompton  JJ.,  dubi- 
tante  Cockbum  C.  J.,  that  the  evi- 
dence was  receivable.  The  Queen  v. 
The  Inhabitants  o/Ruyton,  534. 

in.  On  an  appeal  against  an  order 
of  removal  of  a  female  pauper,  it  was 
shewn  that  the  father  of  the  pauper's 
husband  had  occupied  and  paid  rent 
for  a  tenement  in  the  appellant  parish. 
In  order  to  prove  the  amount  of  that 
rent,  the  respondents*  counsel  offered 
to  shew  that,  whilst  in  occupation  of 
that  tenement,  the  father  said  to  his 
son  that  he  occupied  the  same  as 
tenant  at  an  annual  rent  of  20/. :  held, 
that  the  evidence  was  admissible.  The 
Queen  v.  The  Overseers  of  Birming- 
ham^ 763. 

IV.  Scintilla  of. 

Per  Crompton  J.  The  doctrine 
that  if  there  is  only  a  scintilla  of  evi- 
dence for  the  jury  the  verdict  of  the 
jury  is  not  to  be  disturbed,  is  now 
exploded.  Mellors  v.  Shaw  and  Un^ 
win^  437. 

EXECUTOR. 

Where  a  person  is  assessed  to  the 
poor  rate  in  respect  of  his  own  pro- 


perty, and  is  also  executor  of  a  person 
whose  executors  are  assessed  in  respect 
of  property  of  the  deceased,  he  is  en- 
titled to  vote  at  a  vestry,  under  5d  0. 3. 
c.  69.,  if  the  two  assessments  make  up 
the  required  amount.  The  Queen  v. 
Kirhy,  647. 

EXTINGUISHMENT  OF  DEBT. 
See  Debt. 

FACTOR. 

I.  The  Factors*  Acts,  6  0. 4.  c.  94. 
and  5  &  6  Vict,  e.  39.,  do  not  apply 
to  the  case  of  master  and  servant. 
LanU>  V.  Attehborough^  831. 

n.  Where  a  wine  merchant  gave 
authority  to  his  clerk  to  sign  delivery 
orders  in  his  master's  name,  and  re- 
ceive dock  warrants  in  his  own,  which 
he  likewise  authorized  him  to  pledge 
for  the  purposes  of  the  master's  busi- 
ness, the  clerk  having  fraudulently 
deposited  some  of  these  dock  warrants 
with  a  pawnbroker  as  a  security  for 
money  bon&  fide  lent  to  him :  held, 
that  the  clerk  was  not  an  agent  within 
the  Factors*  Acts,  6  O.  4.  c.  94.  and 
6  &  6  Vict,  c,  39.,  and,  consequently, 
that  the  merchant  was  entitled  to  re- 
cover the  dock  warrants  from  the  pawn- 
broker.   Id. 


FRAUD. 
See  Pleading,  Equitable. 

FRAUDS. 
Statute  of.    See  Statute  of  Frauds. 

FRIENDLY  SOCIETY. 

Rule  16  of  a  friendly  society  pro- 
vided, that  a  dispute  of  any  kind 
whatsoever  arising  under  the  rules 
should  be  referred  to  a  committee. 
By  rule  22,  any  member  in  the  receipt 
of  the  gifts  of  the  Society  being  found 
imposing  on  the  Society  was  to  be 
expelled.  A  member  of  the  Society 
in  the  receipt  of  pay  was  charged 


GAME. 


GARNISHEE. 
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with  receiving  full  pay  when  he  was 
only  entitled  to  half  pay,  and,  the 
matter  being  referred  to  a  committee 
under  rule  16,  he  was  expelled,  but 
without  being  heard  before  the  com- 
mittee. Upon  application  for  a  man- 
damus to  reinstate  him  as  a  member 
of  the  Society, 

1.  Held,  by  CromptoUj  Blackhurn 
and  Mellor  J  J.,  Coclu>wm  C.  J.  dubi- 
tante,  that  the  County  Court  had 
jurisdiction,  under  stat.  18  &  19  Vid. 
c.  63.  M.  41,  42,  to  order  him  to  be 
reinstated,  if  he  had  been  improperly 
expelled. 

2.  QiKFre,  whether  this  was  a  dis- 
pute within  rule  16 ;  but,  if  it  was, 
held  that  the  County  Court  might 
order  the  Society  to  hear  the  appli- 
cant.   Ex  parte  WoMridge^  844. 

GAME. 

I.  An  indictment,  under  stat.  9 
G,  4.  c.  69.,  alleged  that  the  defendant, 
on  &c.,  was  duly  conyicted  before 
&c.,  three  justices  of  the  peace,  for 
that  he,  in  the  night  of  18th  December 
1854,  by  night,  after  the  expiration 
of  the  first  hour  after  sunset,  and 
before  the  beginning  of  the  first  hour 
before  sunrise,  did  by  night  then  and 
there  unlawfully  enter  a  certain  close 
&c.  with  a  gun,  for  the  purpose  of 
then  and  there  taking  and  destroying 
game,  contrary  to  the  statute  &c., 
and  was  adjudged  for  the  said  offence, 
the  same  being  his  first  offence,  &c. 
That  the  defendant  afterwards,  to  wit ' 
&c.,  was  duly  conyicted  before  &c., 
two  justices  of  the  peace  &c.,  for  that 
he,  m  the  night  of  24th  November 
1858,  by  night,  unlawfully  did  enter 
and  be  m  and  upon  certam  enclosed 
land  &c.,  with  certain  instruments, 
for  the  purpose  of  killing,  taking  and 
destroymg  game  thereon,  this  being 
his  second  offence,  contrary  to  the 
form  &c.,  and  was  adjudged  for  his 
said  offence,  &c.  That  the  defendant, 
after  he  had  been  so  twice  convicted 
as  aforesaid,  to  wit  25th  November 
1860,  by  night,  did  unlawfully  enter 
and  be  in  and  upon  certain  enclosed 
land  for  the  purpose,  by  night,  as 
aforesaid,,  of  therem  taking  and  des- 
troying game,  and  was  then  and  there 


by  night  unlawfully  in  the  said  land, 
with  a  certain  gun  and  other  instru- 
ments, for  the  purpose,  by  night  as 
aforesaid,  of  therein  taking  and  des- 
troying game,  against  the  form  of  th« 
statute  &c. :  Held,  that  this  indict- 
ment was  good,  seeing  that  it  did  not 
profess  to  set  out  the  prior  convictions 
^  in  hsBC  verba.*'  Cureion  r, The  Queen 
(in  error\  208. 

n.  Queere,  whether  it  was  not  good 
at  all  events  ?    Jd. 

III.  A  conviction,  under  stat.  9  G.  4. 
c.  69.,  alleging  that  the  defendant,  by 
night,  after  the  expiration  of  the  first 
hour  after  sunset,  and  before  the  be- 
ginning of  the  first  hour  before  sun- 
rise. Old,  by  night,  then  and  there 
unlawfully  enter  a  certain  close  &c.t 
with  a  gun,  for  the  purpose  of  then 
and  there  taking  and  destroying  game, 
contrary  to  the  statute  &c.,  is  good. 
Id, 

IV.  QfMere,  per  Cockbum  C.  J.  and 
Hill  J.,  as  to  the  decision  in  Fletcher 
V.  Calihrop,  6  Q.  B.  880  ?    Id. 

GARNISHEE. 

H.  recovered  judgment  in  an  action 
against  5,  and  issued  a  writ  of  fi. 
fa.,  under  which  S*s  goods  were 
seized.  On  an  interpleader  issue  be- 
tween H.  and  Af.,  who  claimed  the 
goods  of  S,  which  were  so  seized,  Af. 
had  a  verdict,  and  obtained  an  order 
for  his  costs,  which  were  taxed.  H. 
issued  a  writ  of  ca.  sa.  against  S.,  who 
was  arrested,  iif.  obtained  a  Judge's 
order,  under  sect.  61  of  The  Common 
Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125.,  to  attach  the  debt  due 
from  S.toH.'y  and  the  amount  was 
allowed  in  account  between  M,  and 
H.  S,  haying  obtained  an  order  to 
be  discharged  out  of  custody  in  the 
action  of  H.  v.  jS^.  :  Held,  that  ilf.  was 
a  judgment  creditor  of  H.  within  the 
meaning  of  sect.  61  :  and  that  the 
arrest  of  S.,  the  garnishee,  did  not 
extinguish  his  debt  to  H,,  or  bar  ilf.'s 
right  to  attach  it  under  that  section. 
Hartley  v.  Shemwell,  Marplee  v.  Hart- 
ley,!. 
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INCLOSURE  ACT. 


INJURY  TO  PERSON,  &c. 


W,  8.  c.  2.  «.  3.,  which  enacts  that  no 
pardon  under  the  Great  Seal  shall  be 
pleadable  in  bar  to  an  impeachment 
by  the  Commons  in  Parliament,  ren- 
ders a  pardon  under  the  Great  Seal 
wholly  inoperative  to  prevent  im- 
peachment Dy  the  House  of  Commons, 
and  so  get  rid  of  the  judgment  of 
the  House  of  Lords ;  for  that  purpose 
a  subsequent  pardon  must  be  granted 
by  the  Crown:  per  Cockbum  C.  J., 
Crompton  and  Hill  J  J. ;  dubitante 
Blackburn  J.  TTie  Queen  v.  Boyes^ 
311. 

n.  On  the  trial  of  an  information 
for  bribery,  filed  by  The  Attorney 
General  by  the  direction  of  the  House 
of  Commons,  one  of  the  persons 
charged  in  the  information  to  have 
been  bribed  by  the  defendant  was 
called  as  a  witness ;  and,  on  his  de- 
clining to  answer  any  questions  with 
respect  to  the  alleged  bribery,  the 
counsel  for  the  Crown  handed  him  a 
pardon  under  the  Great  Seal ;  which 
the  witness  accepted,  but  still  declined 
to  answer :  held,  that  the  possible  risk 
of  impeachment  by  the  House  of  Com- 
mons, notwithstanding  the  pardon 
under  the  Great  Seal,  according  to 
the  Act  of  Settlement,  12  &  13  IT.  3. 
e.  2.  »,  3.,  was  not  a  sufiicient  ground 
to  entitle  him  to  the  privilege  of  not 
answering.    Id. 

mCLOSURE  ACT. 
See  Mine. 

mCORPORATED   JOINT  STOCK 
COMPANY  (LIMITED.) 

See  Company,  Incorporated  Joint  Stock 
(limited). 

INFANCY. 

Declaration  for  goods  bargained 
and  sold,  and  goods  bargained,  sold 
and  delivered.  Plea,  infancy.  Repli- 
cation on  equitable  grounds,  that  the 
defendant,  at  the  time  of  the  accruing 
of  the  causes  of  action,  with  know- 
ledge of  his  true  age,  falsely  and  frau- 
dulently represented  to  tne  plaintifi* 


that  he,  the  defendant,  was  of  full  age, 
whereby  the  plaintiff  was  induced  to 
enter  into  the  contract  and  supply 
the  goods.  On  demurrer,  held  that 
the  replication  was  no  answer  to  the 
plea  either  at  law,  or  as  an  equitable 
replication  under  sect.  85  of  The  Com- 
mon Law  Procedure  Act,  1854,  17  & 
18  Vict.  c.  125.  BarOett  ▼.  WelU,  836. 


INJURY   TO    PERSON    VOLUN- 
TEERING  ASSISTANCE. 

While  the  defendant's  porters 
were  lowering  bales  of  cotton  from 
the  defendant's  warehouse,  and  his 
carter  was  receiving  them  into  his 
lorry,  the  plaintiff,  who  was  waiting 
with  a  lorry  to  receive  a  load  of  cotton 
for  his  master,  at  the  request  of  the 
defendant's  carter  assisted  him,  and, 
in  consequence  of  the  negligence  of 
the  defendant's  porters,  a  bale  of  cot- 
ton fell  upon  and  injured  him.  There 
was  no  negligence  or  want  of  reason- 
able care  on  the  part  of  the  plaintiff 
or  of  the  defendant's  carter.  Held, 
that  the  defendant  was  not  liable  to 
an  action.     Potter  y.  Faulkner,  800. 


INSOLVENT, 

I.  If  a  bill  of  exchange  be  sub- 
stantially described  in  the  schedule  of 
a  party  who  has  taken  the  benefit  of 
the  Insolvent  Debtors'  Act,  1  &  2  Ftct 
c.  110.,  an  unintentional  mistake  in 
the  description,  either  of  the  bill  or 
of  the  parties  to  it.,  will  not  prejudice 
the  insolvent.  RomeUio  r.  Halagkan, 
279. 

II.  A  bill  of  eschange  for  45/.,  dated 
30th  October  1858,  had  been  drawn 
by  an  insolvent  upon,  and  accepted 
by,  A.,  but  in  his  schedule  the  insol- 
vent described  the  bill  as  drawn  by  A. 
and  accepted  by  himself,  and  dated 
about  November  1858.  TTie  insolvent 
being  afterwards  sued  on  this  bill, 
pleaded  his  discharge  under  the  Act, 
when  the  jury  having  found  upon  the 
evidence  that  the  misdescription  was 
by  mistake  :  held,  that  the  defendant 
was  entitled  to  the  verdict.    Id. 


INSURANCE. 
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III.  Sejnhle,  per  Crampton  J.  If  an 
insolvent  knows  that  a  bill  of  exchange 
on  which  he  is  liable  has  been  indorsed 
oyer  to  some  person  unknown,  it  is 
better  for  him  to  say  so  in  his  schedule. 
Id. 

TV.  In  an  action  on  a  bill  of  ex- 
change drawn  and  accepted  in  Etig' 
land,  and  also  for  money  lent,  interest, 
and  on  accounts  stated  in  England, 
the  defendant  pleaded  a  discharge 
under  the  insolvent  law  of  the  colon/ 
of  Victoria^  not  alleging  that  either 
the  plaintiff  or  the  defendant  was 
domiciled  in  that  colony :  held,  no 
answer  to  the  action.  Bartley  v. 
Hodges,  375. 

V.  Under  the  Insolvent  Debtors* 
Act,  1  &  2  Vict.  c.  110.,  it  is  not  a 
condition  on  the  non-vesting  in  the 
assignees  of  privileged  articles  of  the 
insolvent  not  exceeding  the  value  of 
20/.,  that  tho9e  articles  be  specified  by 
him  in  his  schedule.  WilUmer  y. 
JacUin,  641. 

YI.  Qu4Bre,  when  the  value  of  such 
articles  exceeds  20/.  ?   Id. 

INSURANCE. 

I.  A  policy  of  life  insurance  maj 
be  the  subject  of  a  donatio  mortis 
causft.  Wittj  adminiMtrator,  y.  Amis, 
109. 

II.  il.,  as  agent  for  a  foreign  owner, 
entered  into  a  policy  of  insurance  on 
a  ship  in  the  usual  form.  At  the  time 
of  effecting  the  insurance,  A.  was  in 
possession  of  a  letter  from  the  captain, 
mforming  him  that  the  ship  had  re- 
ceived injury,  which  fact  he,  without 
fraudulent  intention  to  deceive,  omit- 
ted  to  disclose  to  the  underwriters. 
The  ship  was  lost,  and  B,,  one  of  the 
underwriters,  paid  to  A.  his  amount 
of  the  insurance ;  but,  having  subse- 
quently become  acquainted  with  the 
above  circumstance,  brou^^ht  an  action 
for  money  had  and  received  against 
him  to  recover  it  back.  A.,  before  he 
was  aware  of  B.'b  intention  to  dispute 
the  policy,  and  acting  bon&  fide 
throughout,  transmitted  to  his  princi- 
pal the  money  he  had  receivea  from 


the  various  underwriters;  with  the 
exception  of  a  certain  amount  for 
which  he  had  allowed  the  principal 
credit  in  a  settled  account,  and  of 
another  which,  with  the  authority  of 
the  principal,  he  had  expended  m  a 
suit  Drought  by  him  on  behalf  of  the 
principal  against  C,  another  under- 
writer on  the  policy  :  held, 

1.  That,  in  consequence  of  the 
concealment  from  the  underwriters 
of  the  fact  stated  in  the  captain's  let- 
ter, the  policy  was  voidable  at  the 
election  of  the  underwriters. 

2.  That  A.,  being  only  an  agent,  of 
which  B.  was  aware,  and  having, 
without  notice  of  B.^s  intention  to 
repudiate  the  contract,  paid  over  to 
his  principal  the  amount  received  from 
the  underwriters,  B.  was  not  entitled 
to  recover  back  from  A.  his  amount 
of  the  insurance. 

3.  That  there  was  no  difference  in 
this  respect  between  the  money  ac- 
tually paid  over  by  A.  to  his  principal, 
and  the  moneys  which  had  either  been 
allowed  in  account  between  them  or 
expended  in  the  suit  against  C. 

4.  Quare,  whether  iB.  would  have 
been  entitled  to  recover,  if  he  had 
not  known  that  A.  was  acting  merely 
as  a^ent  P    Holland  v.  Russell,  424. 

III.  1.  A  policy  of  insurance  was 
entered  into  with  a  Company  against 
bodily  injury  from  any  railway  acci- 
dent directly  affecting  the  assured 
while  travellmg  on  any  line  of  railway 
in  Oreat  Britain  or  Ireland  By  a  pas- 
sengers  train  propelled  by  steam 
power.  One  of  the  conditions  in  the 
deed  of  settlement  of  the  Company, 
which  by  the  terms  of  the  policy  was 
incorporated  with  it,  provided  that, 
before  payment  of  the  sum  insured 
by  any  policy,  proof  satisfactory  to 
the  directors  of  the  Company  should 
be  furnished  by  the  claimant  of  the 
death  or  accident^  together  with  such 
further  evidence  or  information,  if 
any,  as  the  directors  should  think 
necessary  to  establish  the  claim :  held, 
that  this  must  be  understood  to  mean 
such  evidence  or  information  as  the 
directors  might  reasonably,  and  not 
such  as  they  might  unreasonably  and 
capriciously  require.     Braunstein  v. 
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ISSUE  OF  BODY. 


JURY,  &c. 


The  AcciderUal  Death  Insurance  Com- 
pany, 782. 

rV.  On  a  policy  of  insurance,  en- 
tered into  with  a  Ck>mpany,  ag^ainst 
bodilj  injury  from  any  railway  acci- 
dent directly  affecting  the  assured 
while  travelling  on  any  line  of  railway 
in  Oreat  Britain  or  Ireland  by  a 
passengers  train,  propelled  by  steam 
power,  there  was  indorsed  a  con- 
dition, that,  in  case  of  diflTerencc  of 
opinion  as  to  the  amount  of  com- 
pensation payable  in  any  case,  the 
question  should  be  referred  to  the 
arbitration  of  a  person  to  be  named 
by  the  secretary  for  the  time  bein? 
of  the  Master  of  the  Rolls,  and  all 
expences  and  costs  should  be  subject 
to  the  decision  of  such  arbitrator,  and 
the  award  made  on  such  arbitration 
was  to  be  taken  as  a  final  settlement 
of  the  question,  and  mit^ht  made  a 
rule  of  Court :  held,  that  a  reference 
to  arbitration  in  the  manner  prescribed 
was  rendered  a  condition  precedent  to 
bringing  an  action  for  an  injury  within 
the  policy.    Id. 

ISSUE  OF  BODY. 
See  Devise, 

JUDGMENT. 
See  Action  on. 

JURISDICTION. 

I.  The  mother  of  a  bastard  child 
applied  to  a  justice,  within  twelve 
months  after  the  child*s  birth,  for  a 
summons  against  P.,  the  alleged  father. 
The  summons  was  issued  by  the  jus- 
tice, but  could  not  be  served,  P.  having 
absented  himself.  On  P.*s  return, 
which  was  more  than  twelve  months 
after  the  child's  birth,  and  before 
which  time  the  justice  who  had  issued 
the  first  summons  had  died,  the  mother 
obtained  from  another  justice  a  second 
summons  against  P.;  and,  upon  its 
coming  on  for  hearing,  the  justices  in 
petty  session  made  an  order  adjudging 
iP.  to  be  the  putative  father,  and  or- 
dering him  to  pay  a  certain  sura 
by  way  of  maintenance.    Held,  that 


the  order  was  bad,  inasmuch  as, 
by  Stat.  7  &  8  Viet.  c.  101.  *.  2.,  the 
jurisdiction  to  make  the  order  is 
limited  to  the  justice  before  whom 
the  first  application  is  made ;  and  that 
the  second  summons,  not  being  issued 
b^  the  same  justice,  could  not  be  con- 
sidered as  part  of  the  original  process 
upon  the  first  application.  7^  Queen 
y.  Piek/ord,  77. 

II.  The  Court  of  Queen's  Bench 
has  no  jurisdiction  over  tribunals  out 
of  the  realm  of  England^  although 
in  countries  subject  to  the  British 
Crown.    In  re  Mansergh^  400. 

III.  Where  the  «inZ  ti^_„  , 

son  in  military  service  are  aft ^ 

the  judgment  of  a  military  tribunal,  in 
which^at  tribunal  has  acted  without 
jurisdiction,  or  has  exceeded  its  juris- 
diction, this  Court  will  interfere; 
aliter  where  nothing  but  the  mUUanf 
status  of  the  party  is  affected  by  the 
judgment     Id. 

TV,  A  Captain  in  the  Queen's  ser- 
vice, when  stationed  with  his  resiment 
in  India,  was  gazetted  to  a  majority ; 
and  the  appointment  was  notified  in 
the  general  orders  of  the  Commander- 
in-chief  in  India  at  head  quarters,  and 
in  the  regimental  orders.  Subse- 
quently, the  Captain  having  written 
to  the  Colonel  of  that  regiment  an 
insubordinate  letter,  was  tried  by 
court  martial  in  India^  was  disoaissed 
the  service,  and  the  proceedings  of 
the  court  martial  transmitted  to  the 
Judge  Advocate  General  in  London : 
three  years  afterwards,  application 
being  made  to  this  Court  for  a  certio- 
rari to  bring  up  the  judgment  of  the 
court  martial,  m  order  that  it  might 
be  quashed,  the  Court  refused  to 
interfere.    Id, 


JURY,  DISCHARGE  OF.  WITH- 
OUT  GIVING  VERDICT. 

Where,  in  a  case  of  misdemeanor, 
the  jury  are  improperly,  and  against 
the  will  of  the  defendant,  discharged 
by  the  Judge  from  giving  a  verdict 
after  the  trial  has  begun,  this  is  not 
equivalent  to  an  acquittal,  nor  does 


JUSTICE  OF  THE  PEACE. 


LEASE. 
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it  entitle  the  defendant  to  jiid<»nient 
qnod  eat  sine  die.  TAe  Queen  v. 
Charlesworth^  460. 

JUSTICE  OF  THE  PEACE. 

Certificate  by. 

Where,  under  9  0. 4.  c.  31.  «.  27— 
29^  a  complaint  of  assault  or  battery 
has  been  made  to  two  justices  of  .the 
peace,  who  dismiss  the  complaint  and< 
give  the  party  a  certificate  accord- 
ingly, the  certificate  may  be  pleaded 
in  bar  to  an  indictment,  founded  on 
the  same  facts,  charging  assault  and 
battery,  accompanied  by  malicious 
cutting  and  wounding  so  as  to  cause 
grievous  or  actual  bodily  harm.  TTie 
QueeTt,  on  the  prosecution  of  J3,  H. 
Finnty,  v.  Elringion  and  another^  688. 

Conviction  by.     See  Naval  Stores, 
Action  against.    See  Church  Bate, 

LANDS  CLAUSES  CONSOLIDA- 
TION ACT. 

By  The  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  18.  s.  124., 
if,  after  the  promoters  of  the  under- 
taking have  entered  upon  lands  which 
the^  are  authorized  to  purchase,  and 
which  are  permanently  required,  any 
party  shall  appear  to  be  entitled  to 
any  interest  m  or  charge  thereon 
which  through  mistake  was  not  pur- 
chased, then  the  promoters  shall  re- 
main in  undisturbed  possession ;  pro- 
vided,within  six  months  after  notice 
of  the  interest  or  charge,  in  case  the 
same  is  not  disputed,  or,  in  case  the 
same  shall  be  disputed,  then,  within 
six  months  afler  the  right  thereto 
shall  have  been  established  by  law, 
they  pay  the  compensation  therein 
mentioned.  The  defendants,  a  railway 
Company,  under  their  Act,  which  in- 
corporated  The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict,  c,  18., 
in  Jidt/,  1858,  entered  upon  lands  of 
which  the  mortgagor  had  been  in  pos- 
session; and  although  the  purchase 
money  was  not  paid  to  him,  the  parties 
were  treating  for  arrangement,  and 
the  entry  was  with  the  knowledge  and 
consent  of  the  mortgagor.  The  plain- 
vox..  I.  3  u 


tiff  wos  mortgagee  in  fee  of  these 
land's  but  the  mortgage  was  not 
known  by  the  defendants  to  exist 
until  the  plaintifTs  attorney,  having 
discovered  the  entry  by  the  defend- 
ants, sent  a  letter  in  Avgust,  1859,  to 
the  defendants*  attorney,  asserting  the 
plaintiflTs  ria;hts.  A  correspondence 
ensued,  in  which  the  plaintiff  gave  no 
information  of  his  title  and  the  de- 
fendants did  not  dispute  his  title,  but 
asked  for  a«hort  delay  while  their  legal 
advisers  were  absent  from  Lonwm. 
In  the  following  October  the  plaintiff 
brought  ejectment.  Held,  oy  the 
Court  of  Queen^s  Bench,  on  the  au- 
thority of  ne  Marquis  of  SaHshury 
V.  TTie  Great  Northern  Railway  Com' 
pony,  5  C.  B.  N,S.  174,  that  the 
plaintiff  might  bring  ejectment  to 
establish  his  title,  thoush  execution 
upon  ?ue  judgment  would  be  stayed 
for  six  months.  Held,  by  the  Exche- 
quer Chamber  (reversing  the  judg- 
ment of  the  Queen*s  Bench),  that 
ejectment  could  not  be  maintained, 
inasmuch  as,  the  title  not  being  in 
dispute,  the  above  enactment  gave 
the  defendants  a  right  of  possession 
for  six  months  after  notice  of  the 
plaintiff's  claim.  Jolly  v.  The  Wini' 
oledon  and  Dorking  Railway  Company ^ 
807. 

LEASE. 

By  agreement,  not  under  seal,  plain- 
tiff agreed  to  let,  and  defendant  to 
hire,  certain  premises  for  seven  years ; 
and  it  was  further  agreed  that  a  good 
and  sufficient  lease,  embodying  the 
terms  of  the  agreement,  should  be 
prepared,  at  the  joint  expence  of  the 
parties.  In  an  action  for  not  accept- 
ing a  lease:  held  that,  though  the 
instrument  was  void  as  a  lease  by  stat. 
8  &  9  VicL  c,  106.  8, 3.,  it  was  good  as 
an  agreement.    Bottd  v.  Rosling,  371. 


LETTER  OF  ALLOTMENT. 
See  Company, 

LICENCE. 
See  Alehouse  Licence, 

B.  &S. 
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LOCAL  GOVERNMENT  ACT. 


LIMITATIONS,  STATUTE  OF. 

On  the  daj  of  the  expiration  of  a 
writ  of  summons  issued  under  The 
Common  Law  Procedure  Act^  1852 
(]5  &  16  Vict  e,  76.),  the  plaintiffs* 
attorney  attended  at  the  office  for  the 
purpose  of  having  it  renewed,  and 
paid  the  fee ;  but  being  suddenly 
called  awaj  omitted  to  get  the  seal 
impressed  in  pursuance  of  sect.  II, 
and  did  not  discover  the  mistake  until 
it  was  too  late  to  keep  the  writ  alive 
hy  rcsealinp,  so  as  to  save  the  Statute 
of  Limitations :  held,  that  the  Court 
had  no  power  to  direct  the  officer  to  im- 
press the  seal  on  the  writ  as  of  the  da^ 
when  the  attorney  applied  to  have  it 
renewed  ;  but  that  it  would  have  been 
otherwise  if  the  omission  to  reseal  the 
writ  had  been  occasioned  by  a  fault 
of  the  officer  of  the  Court.  Nazer 
and  others  v.  Wade  and  another,  728. 

LOCAL  AND  PERSONAL  ACT. 

The  defendant  was  agent  for  B., 
the  non-resident  owner  of  houses  in 
a  district  subject  to  a  local  Act. 
Works  had  been  done  by  the  Com- 
missioners for  executing  the  Act,  the 
expences  of  which,  under  the  provi- 
sions of  the  Act,  the^  charged  on  the 
owners  of  the  adjoining  houses.  No- 
tice had  been  given  to  the  defendant 
as  if  he  had  been  owner  of  these 
houses,  calling  on  him  to  pay  the  pro- 
portion chargeable  in  respect  of  them, 
lie  attended  at  a  meeting  of  the  Com- 
missioners, and  objected  both  to  the 
amount  and  nature  of  the  charge,  and 
also  stated  that  he  was  not  the  owner 
of  the  houses,  and  that  S.  was.  He 
was  told  that,  if  he  did  not  pay,  legal 
proceedings  would  be  taken  against 
nim.  In  the  result,  the  amount 
charged  upon  the  defendant  was  re- 
duced, and  time  was  given  to  him  to 
Eay  it  in  three  instalments,  for  which 
e  gave  three  promissory  notes.  In 
an  action  upon  the  notes  by  the  Com- 
missioners, neld  that  there  was  a  suf- 
ficient consideration  for  the  notes  in 
the  compromise.  Cook  and  others  y. 
Wright,  659. 

See  also  General  Issue, 


LOCAL  GOVERNMENT  ACT, 
1858. 

I.  Sect.  55  of  the  Local  Govern- 
ment Act,  1858  (21  &  22  Vict,  e,  98.) 
which  provides  that  the  general  dis- 
trict rates  under  the  Act  shall  be 
levied  ^  upon  the  occupier  of  all  such 
kinds  of  property  as  by  the  laws  in 
force  for  the  time  being  are  or  may  be 
assessable  to  any  rate  for  the  relief  of 
the  poor,'*  has  reference  to  the  de- 
scription of  the  property,  not  to  the 
character  of  its  occupation  in  the  par- 
ticular instance ;  and  makes  assessable 
to  the  district  rates  all  property  which, 
from  its  nature,  is  prim&  facie  assess- 
able to  poor  rate.  Ouardians  of 
Toxteth  Park,  appeUants,  v.  The  Local 
Board  of  Heatih  of  Toxteth  Park, 
respondents,  167. 

II.  T.y  an  extra  parochial  place 
maintaining  its  own  poor,  consisted  of 
two  districts :  one  within  the  borough 
of  Z.,  the  other  *'  the  rural**  district, 
not  within  Z.  The  guardians  of  7*. 
built  a  workhouse  and  workhouse 
hospital  within  the  rural  district, 
which  were  used  for  the  whole,  and 
only  for  the  whole  of  7.  The  Local 
Board  of  Health  for  the  rural  district 
having  made  a  general  district  rate  for 
that  district ;  Held,  that  the  guardians 
of  T.  were  liable  to  assessment,  as  oc- 
cupiers of  property  assessable  for  the 
relief  of  the  poor,  within  the  meaning 
of  sect.  55  of  Stat.  21  &  22  Viet.  e.  98. 
Id. 

III.  The  ratepayers  of  a  place  not 
having  a  known  or  defined  boundary 
petitioned  the  Secretary  of  State  for 
the  Home  department,  under  sect. 
16  of  The  Local  Government  Act, 
1858,  21  &  22  Vict.  c.  98.,  to  settle  its 
boundary,  for  the  purposes  of  the  Act : 
the  petition  stating  the  proposed 
boundaries.  The  Secretiu-y  of  State 
appointed  an  inspector  to  inquire,  and 
the  inspector  reported  in  favour  of  the 
proposed  boundaries,  subject  to  certain 
alterations  by  which  certain  properties 
beyond  the  proposed  boundaries  were 
included  in  the  district.    On  the  15th 


LUNATIC. 


MAINS. 
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of  Jamuny^  1861,  the  Secretary  of 
State  made  an  order  adopting  the  pro- 
posed boundaries  with  the  aherationa, 
and  directed  that  from  and  after  that 
date  the  boundaries  therein  set  forth 
should  form  the  boundaries  of  the 
district  In  pursuance  of  the  order,  a 
meeting  of  the  ratepayers,  to  decide 
as  to  the  adoption  of  the  Act  within 
the  district,  was  held  on  the  16th  Fe^ 
nfory,  at  which  a  resolution  for  its  a- 
doption  was  carried.  On  the  7th  March^ 
S.y  a  ratepayer  who  occupied  propertpr 
in  the  district,  appealed  against  this 
resolution  to  the  Secretary  of  State, 
upon  the  ground  that  his  property  was 
not  comprised  within  the  Donndary 
from  witnin  which  the  petition  pro- 
ceeded. The  Secretary  of  State  again 
directed  the  inspector  to  inquire,  and 
upon  his  report  thereon  made  an  order, 
dated  the  2l8t  of  April,  dismissing  the 
appeal,  and  directing  that,  after  one 
month  from  the  date  thereof.  The 
Local  Grovemmeni  Act,  1858,  should 
have  the  force  of  law  within  the  dis- 
trict. Upon  motion  for  a  certiorari  at 
the  instance  of  S,  to  remove  the  order 
of  the  15th  of  January t  on  the  ground 
that  it  was  ultra  vires  of  the  Secretary 
of  State  to  make  it : 

1.  Held;  by  Wightman  and  Biaek- 
hum  JJ.,  Coekhuniy  C.  J.  dubitante ; 
that  if  the  Secretary  of  State  had  ex- 
ceeded the  powers  conferred  upon  him 
by  the  Act,  still  the  application  for  a 
certiorari  was  too  late,  the  resolution 
for  the  adoption  of  the  Act  havinff,  by 
sect.  ^0,  acquired  the  force  or  law 
within  the  district.  - 

2.  QtuBre,  whether  the  Secretary  of 
State,  under  sect.  16,  has  power  to 
alter  the  boundaries  proposed  in  the 
petition  so  as  to  extend  or  diminish  the 
area  of  the  district  P  Ex  parte  Smiih^ 
412. 

LUNATIC. 

See  Paiq)er  Lunatic. 


LUNATIC  ASYLUMS  ACT. 

See  Quarter  Sessions^  Case  reserved  by. 
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MAINS. 
See  Toums  Improvement  Clauses  Act. 

MALICE. 
See  Church  Rate. 


MANDAMUS. 

I.  Quiere  whether,  under  any  cir- 
cumstances a  mandamus  lies  to  compel 
a  party  to  institute  l^^l  proceedxnffs 
against  another?  The  Q^een,  on  Me 
prosecutiom  of  The  Mayor^  Aldermen 
and  Burgesses  of  Southampton,  t.  Hie 
Commissioners  of  the  Port  of  South' 
ampton,  5. 

II.  A  duty  haying  been  imposed 
upon  a  party  by  statute  to  levy  certain 
moneys  from  other  parties,  and  pay 
over  to  another  a  portion  of  the  sums 
levied:  a  mandamus  was  is8ue<l  di- 
recting him  **  to  take  the  necessary 
and  legal  measures  and  proceedings, 
for  obtaining  and  recovering  payment:** 
Held,  per  Cronmton  and  BUtckbum  J  J. 
(^Cochoum  C.  J.  dissentiente),  that  the 
words  *'  legal  measures  **  did  not  ne- 
cessarily mean  the  instituting  legal 
proceedings.    Id. 

III.  Semble  that  a  mandamus  maybe 
issued  against  a  party  for  a  matter  in 
respect  of  which  he  is  liable  to  an  ac- 
tion or  to  a  suit  in  equity.  Id. 

IV.  The  mandatory  part  of  a  writ  of 
mandamus  may  be  very  general ;  but 
the  return  must  be  very  minute  in 
shewing  why  the  party  did  not  do 
what  he  was  commanded :  per  Cromp" 
to^  and  BlaMum  JJ. 

y.  The  Metropolitan  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120. «.  69., 
enacts  that  the  vestry  of  every  parish 
mentioned  in  Schedule  A.  shall  make 
such  sewers  as  may  be  necessary  for 
effectually  draining  their  parish  :  pro- 
vided that  no  new  sewer  shall  be  made 
without  the  previous  approval  of  the 
Metropolitan  Board  of  Works.  Man- 
damus to  tJie  vestry  of  one  of  these 
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parishes,  commanded  them  to  make 
Fuch  sewers  as  might  be  necessary  for 
draining  a  particular  part  of  the 
parish,  and  to  take  all  necessary  steps 
in  that  behalf :  held  defective :  first, 
because  it  did  not  shew  a  present  duty 
to  make  the  sewers :  secondly,  because 
it  ordered  the  defendants  to  make 
them  without  shewing  that  the  appro- 
val of  the  Metropohtan  Board  had 
been  obtained.  The  Queen  v.  The 
Vestry  of  St.  Luke's,  Chelsea,  903. 

VI.  When  a  special  case  is  stated 
for  the  opinion  of  the  Court,  and  the 
parties  agree  that,  in  the  event  of  the 
Court  giving  judgment  for  the  plain- 
tiflf,  a  mandamus  moMf  issue  against  the 
defendant:  Held,  by  the  Exchequer 
Chamber,  that  this  must  be  under- 
stood to  mean  if  the  Court  thinks  fit 
that  it  shall  do  so.  NichoU  and  others 
y.  AUen,  916. 

YII.  So  if  the  agreement  had  been 
that  a  mandamus  shall  issue :  dubi- 
tanteTTtZ/ejJ.    l(L 

MARINE  INSURANCE. 

1.  Where  goods  are  insured  by  a 
policy  of  marine  insurance  in  the 
ordinary  form,  the  expression  "  war- 
ranted free  from  particular  average  " 
is  not  confined  to  losses  arising  from 
injury  to,  or  deterioration  of  the  goods 
themselves ;  but  is  equivalent  to  a  sti- 
pulation against  total  loss  and  general 
average  only  ;  and,  consequently,  in- 
cludes expences  incurred  in  relation  to 
the  goods.  Great  Indian  Pentnsidar 
Railway  Company  v.  Saunders,  41. 

2.  A  quantity  of  iron  rails  was 
shipped  to  be  carried  to  a  certain 

1)1  ace,  for  a  sum  to  be  paid  here,  ship 
ost  or  not  lost.  The  snippers  insured 
them  by  a  policy  in  the  ordinary  form 
"  warranted  free  from  particular  ave- 
rage, unless  the  ship  be  stranded,  sunk 
or  burnt."  The  ship  was  neither 
sunk,  stranded,  nor  burnt,  but  there 
was  a  constructive  total  loss  of  her 
by  perils  of  the  sea.  The  rails  were 
saved,  and  sent  on  in  other  vessels  to 
their  destination,  for  which  the  insured- 
was  compelled  to  pay  freight  to  an 
amount  not  exceeding  the  value  of  the 


rails.    Held,  that  this  freight  was  not 
recoverable  under  the  policy.    Id. 

3.  Queere,  whether  an  underwriter 
on  a  policy  against  total  loss  only, 
with  the  usual  clause  authorising  the 
assured  to  sue  and  labour  for  the  pre- 
servation of  the  subject  matter  of  the 
insurance,  is  liable  for  expences  in- 
curred by  the  assured  for  tne  purpose 
of  securing  the  subject  matter  of  the 
insurance  from  a  state  of  peril,  which 
might  have  resulted  in  a  total  loss,  but 
did  not?   Id, 

II.  A  person  possessed  of  a  share 
in  The  Atlantic  Telegraph  Company, 
established  for  the  purpose  of  laying 
down  a  submarine  electric  cable  be- 
tween the  United  Kingdom  and  Ame^ 
rica,  insured  the  same  by  a  policy  in 
the  ordinary  form  of  a  policy  of  marine 
insurance.  The  insurance  was  ex- 
pressed to  be  "  at  and  from  the  United 
Kingdom,  say  from  London,said  where- 
soever the  risk  may  commence,  to  the 
Atlantic  Ocean,  and  at  and  thence, 
by  or  in  one  or  more  ship  or  ships,  or 
steamer  or  steamers,  to  the  place  or 
places  of  destination,  both  in  the  United 

Kingdom   ^  the  Continent,  island  or 

peninsular  of  America,  —  the  British 
or  other  possessions  of  America,  inclu- 
ding and  containing  all  and  every  ac- 
cident, danger  and  risk  that  may  be 
incurred  at  sea  or  on  land  in  all  or  any 
boats,  ships  and  craft  whatsoever  and 
wheresoever,  until  the  final,  complete 
and  successful  laying  down  of  the  At- 
lantic Telegraph  cable,  from  shore 
to  shore.*'  The  usual  blank  for 
the  name  of  the  ship  was  filled  up 
thus  :  any  ship  or  ships,  or  steamer  or 
steamers,  or  crafl  as  above  ;**  and  in 
the  valuation  clause  the  subject  of  in- 
surance was  to  be  taken  as  **  on  one 
10002.  share  in  The  Atlantic  Telegraph 
Company,  said  share  valued  at  1100/. 
In  case  of  loss  the  part  saved  to  be 
sold  or  appraised  for  the  benefit  of 
the  underwriters.  The  insurance  con- 
tained the  common  memorandum,  with 
the  addition  of  a  special  agreement  in 
a  memorandum  annexed  to  the  policy, 
that  the  insurance  should  "  cover  and 
include  the  successful  working  of  the 
cable  when  laid  down.**    An  electric 
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cable  extending  from  the  Irish  to  the 
North  American  coast  was  finally  laid 
down  after  a  preTious  abortire  attempt, 
during  which  a  portion  of  it  was  lost  oy 
perils  of  the  seas ;  and  on  the  second 
attempt,  during  which  more  cable  was 
lost,  a  quantity  of  superfluous  cable 
was  taken  out  to  meet  contingencies. 
It  was,  howerer,  found  impossible  to 
maintain  electrical  communication, 
sufficient  for  telegraphic  purposes, 
and  the  telegraph  was  abandoned.  The 
cause  of  the  failure  was  the  imperfect 
insulation  of  the  copper  wire  along 
which  the  electric  fluid  passed,  arising 
from  defect  in  the  outer  coTcring  by 
which  it  was  protected  from  external 
contact ;  which  defect  was  occasioned 
by  accident  prior  to  the  shipment  of 
the  cable  and  the  commencement  of 
the  risk,  aggravated  by  the  action  of 
the  sea,  and  arose  from  the  chemical 
action  of  the  sea  water  on  the  interior 
of  the  cable,  and  not  from  any  mis- 
chief done  by  the  mechamcal  action 
of  the  sea :  held, 

1 .  That  this  was  not  an  Injury  caused 
by  "  perils  of  the  seas." 

2.  In  an  action  on  the  policy  with 
respect  to  the  portion  of  the  cable  lost 
by  perils  of  the  seas :  held,  that  the 
plamtifi'  was  entitled  to  recover  as  for 
a  partial  loss. 

3.  In  the  same  case :  held  also  that 
the  warranty  against  partial  average 
was  applicable,  and  consequently  that 
the  plaintiff  could  not  recover  unless 
a  loss  of  3^.  per  cent,  had  been  sus- 
tained. 

4.  Held  also,  in  the  same  case,  that 
in  assessing  the  damages  the  value 
of  the  whole  cable  uiat  ever  was 
exposed  to  peril,  including  the  portion 
lost,  must  be  ascertained  according 
to  its  cost,  when  shipped  free  on 
board;  and  that  the  proportion  be- 
tween that  value  and  the  loss  actually 
incurred  by  the  perils  insured  against 
would  give  the  per  centage  payable 
hjf  each  underwriter  on  his  subscrip- 
tion. 

5.  Held  also  that,  in  applying  the 
above  principle,  that  portion  of  the 
cable  which  was  lost  in  the  first  at- 
tempt to  lay  down  the  cable,  and  which 
it  became  necessary  to  replace  by  new 
cable,  should  be  estimated  at  the  cost 


of  the  substituted  cable ;  but  that  as 
re^rded  that  portion  of  the  lost  cable 
which  was  taken  out  as  superfluous 
cable,  by  way  of  a  provision  against 
accident,  it  might  be  reasonaole  to 
consider  how  far  such  cable,  if  not 
lost,  would  have  been  depreciated  in 
marketable  value  by  having  been  coiled 
in  the  hold  of  a  vessel  or  by  other  cir- 
cumstances.   Paterson  v.  Harris^  936. 

MARRIAGE. 

I.  The  marriage  of  a  man  with  the 
daughter  of  the  half  sister  of  his  de- 
ceased wife  is  null  and  void  by  stat. 
5  &  6  W.A.c.  54.  7'he  Queen  v.  The 
Inhabitants  of  Brighton^  447. 

II.  A  marriage  within  the  prohibited 
dcCTces  of  consanguinity  or  aflinity  is 
null  and  void,  although  one  of  the 
parties  is  illegitimate.    /(/. 


MASTER  AND  SERVANT. 

I.  Declaration  stated  that  defend- 
ants were  owners  of  a  coal  mine,  and 
plaintifl*  was  employed  by  defendants 
as  a  collier  in  the  mine,  and  in  the 
course  of  his  employment  it  was  ne- 
cessary for  him  to  descend  and  ascend 
through  a  shaft  constructed  by  de- 
fendants ;  that  by  the  negligence  of 
defendants  the  shaft  was  constructed 
unsafely,  and  was,  by  reason  of  not 
being  sufficiently  lined  or  cased,  in  an 
unsafe  condition,  which  defendants 
well  knew  :  and  by  reason  of  the  pre- 
mises, and  also  by  reason,  as  defend- 
ants well  knew,  of  no  sufficient  or 
proper  apparatus  having  been  pro- 
vided by  defendants  to  protect  plain- 
tiff from  injuries  arising  from  the  un- 
safe state  of  the  shaft,  a  stone  fell 
from  the  side  of  the  shaft  on  the  bead 
of  the  plaintiff,  and  he  was  danger- 
ously wounded.  Plea,  not  guilty. 
At  the  trial  it  was  proved  that  S,<t 
one  of  the  two  defendants,  was  man- 
ager of  the  mine,  and  that  it  was 
worked  under  his  personal  superin- 
tendence ;  and  that  the  plaintiff  was 
not  aware  of  the  state  of  the  shaft. 
The  jury  found  that  the  defendants 
were  guilty  of  personal  negligence. 
Held, 
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L  On  motion  to  enter  a  nonsuit, 
tJiat  on  this  finding  of  the  jurj  S.  was 
liable,  and  therefore  the  otiber  defend, 
ant  was  liable  also. 

2.  On  motion  in  arrest  of  judgment 
that  the  declaration  must  be  taken 
to  allege  personal  knowledge  in  the 
defendants  of  the  state  of  the  shaft, 
and  therefore  the  action  was  main- 
tainable.   MelloTB  T.  iSAoto,  487. 

II.  While  the  defendant's  porters 
were  lowering  bales  of  cotton  from  the 
defendant's  warehouse,  and  his  carter 
was  receiving  them  into  his  lorry,  the 
plaintiff,  who  was  waiting  with  a  lorrj 
to  receive  a  load  of  cotton  for  his 
roaster,  at  the  request  of  the  defend- 
ant's carter  assisted  him,  and  in  con- 
sequence of  the  negligence  of  the  de- 
fendant's porters,  a  bale  of  cotton  fell 
upon  and  injured  him.  ^  There  was  no 
negligence  or  want  of  reasonable  care 
on  the  part  of  the  plaintiff  or  of  the 
defendant's  carter.  Held,  that  the  de- 
fendant was  not  liable  to  an  action. 
PoUer  V.  Faulkner,  800. 

III.  The  Factors*  Acts,  6  0. 4.  e.  94. 
and  5  &  6  Vict.  c.  39.,  do  not  apply 
to  the  case  of  master  and  servant. 
Lamb  T.  AtiefAorough,  831. 

MATERIAL  FACT. 
Concealment  of.    See  Insurance,  11. 

MEMORANDA. 
Trinity  Vacation  1861,  640. 
Michaehuu  Term  and  Vacation  1861, 824. 

MERCHANT'S  CLERK. 
See  Factor,  IL 


MERCHANT  SHIPPING  ACT, 
1854. 

The  Merchant  Shipping  Act,  1854, 
17  &  18  Victc.  104.,  enacts  that  <' the 
certificate  of  registry  shall  be  used 
only  for  the  lawful  navigation  of  the 
ship,  and  shall  not  be  subject  to  de- 


tention by  reason  of  any  title,  lien, 
charge,  or  interest  whatsoever  idiich 
any  owner,  mortg^ee,  or  other  person 
may  have  or  claim  to  have  on  or  in 
the  ship  described  in  such  certificate : 
and  if  any  person  whatever"  "refuses 
on  request  to  deliver  up  such  certifi- 
cate wnen  in  his  possession  or  under 
his  controul  to  the  person  for  the  time 
beine  entitled  to  the  custody  thereof 
for  Uie  purposes  of  such  lawful  navi- 
eation,"  proceedings  may  be  takoi 
before  a  justice;  *'and  unless  it  is 
proved"  ^*that  there  was  reasonabler 
cause  for  such  refusal,  the  offender 
shall  incur  a  penalty  not  exceeding 
100/."  ;  which,  or  any  part  of  which, 
by  sect.  524,  the  justice  may,  if  he 
thinks  fit,  direct  to  be  applied  in  com- 
pensating^  any  person  for  damage  sus- 
tained bv  him  in  consequence  of  the 
wrongful  act. 

Held,  by  the  Court  of  Queen's 
Bench,  and  affirmed  in  the  Exchequer 
Chamber,  but  with  hesitation, 

1.  That  the  effect  of  sect.  50  is  to 
make  any  pledge  of  the  certificate, 
for  any  purpose  whatever,  though 
for  a  good  consideration,  illesal  and 
void ;  and,  consequently,  any  deUuner 
of  a  certificate  so  pledged  illegal. 

2.  Tliat,  where  the  person  entitled 
to  the  custody  of  the  certificate  for 
the  purposes  of  navigation  is  also  the 
owner  of  the  ship,  he  has  a  right  of 
action  a^nst  the  party  so  detaining 
the  certificate,  in  addition  to  hb  re- 
medy, in  the  former  character,  by  a 
complaint  before  a  justice.  And  this, 
though  he  be  himself  the  pledger,  and 
for  a  ffood  consideration. 

3.  Quaere,  by  the  Court  of  Queen's 
Bench,  whether  an  action  at  law  would 
lie,  by  the  party  merely  entitled  to  the 
custody,  for  the  detainer  made  unlaw- 
ful by  the  penal  part  of  the  enactment, 
if  it  would,  temhie  that  the  declaration 
should,  in  that  case,  aver  alisence  of 
reasonable  cause.  WHey  v.  Crawford 
and  Fenwick,  253. 


METROPOLIS  LOCAL  MANAGE- 
MENT ACTS. 

I.  The  parish  of  St.  John's,  South' 
warh,  was,  before  and  at  the  time  of 
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the  passing  of  The  Metropolis  Local 
Management  Act,  1856,  18  &  19  Vict, 
c.  120.,  governed  bj  local  Acts,  26  0, 3. 
c.  cxIy.  and  5  0. 4.  c.  Ixxiy.  Under 
these  local  Acts  the  Testrj  of  the 
parish  was  to  appoint,  annaally,  a 
select  yestrj,  which  select  vestrj  was 
to  nominate,  annually,  **  Governors 
and  Directors  of  the  poor  of  the  said 
parish,**  who  were  to  make  rates  for 
the  relief  of  the  poor  of  the  said 
parish.  Held,  that  the  power  to  ap- 
point the  goTcrnors  and  directors  was, 
since  the  passing  of  stat.  18  &  19  VicL 
e.  120.,  transferred  to  the  new  vestrj 
directed  to  be  appointed  bj  that  Act, 
either  under  sects.  8,  90,  of  that  Act, 
or  under  sect.  3  of  the  amending  Act, 
19  &  20  Vict.  c.  112.  The  Queen,  on 
the  prosecution  of  the  Churehwatyiens 
fre.  of  St.  John  Southwarhj  resps.^  y. 
Renaley  appt.^  54. 

n.  The  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vu^.  e.  120.,  em- 
powers the  Ycstry  or  district  board  of 
the  parish  or  district,  if  necessary, 
to  convert  an  insufficient  privy  into 
a  watercloset.  The  Vestry  of  St. 
Luke\  Middlesex,  appellants,  y.  Lewis, 
respondent,  865. 

IIL  In  a  parish  included  in  Sche. 
dule  A.  to  The  Metropolis  Local 
Management  Act,  18  k  19  Vict, 
e.  120.,  the  Testry,  in  consec^uence 
of  complaints  of  the  condition  of 
two  privies  to  four  houses  in  a  court, 
served  upon  the  owner  a  notice  to  do 
certain  works,  which  he  complied  with 
so  far  as  to  fix  pans  to  the  closets,  but 
not  in  providiAg  water  supply.  The 
surveyor  to  the  vestry,  after  due 
notice  to  the  owner,  entered  upon  and 
inspected  the  premises,  and  opened 
the  drains  passing  under  the  footway 
pavement  and  connecting  the  privies 
with  the  sewer,  which  were  found  to 
be  choked  and  blocked  up.  These 
drains  he  cleansed  and  put  in  order  at 
the  expence  of  the  vestry,  which  then 
served  notice  on  the  owner  requiring 
him  to  find  water  supply  to  the  closets, 
to  which  no  attention  having  been 
paid,  the  vestry,  after  giving  notice  of 
their  intention  to  do  so,  entered  on 
the  premises  by  their  officers,  and 


fixed  a  cistern  upon  the  roof  of  the 
privies,  removing  the  roof  and  also 
three  courses  of  brick  work  on  the 
upper  side  or  pitch  thereof  for  the 
purpose  of  procuring  a  level  base  for 
the  cistern;  the  roof  was  not  replaced 
but  the  lower  part  of  the  cistern 
formed  a  new  roof.  They  also  fitted 
the  necessary  plumber*s  work  fur 
connecting  the  cistern  with  the  pipes 
of  the  water  company,  and  also  the 
pipes  connecting  the  cistern  with  the 
pans  of  the  closets,  and  they  also 
fixed  new  seats  in  the  privies.  When 
the  officers  entered  on  the  premises 
to  do  the  above  work,  the  pans  of  both 
the  privies  were  filled  and  choked  up 
with  filth,  and  the  seats  and  floor  were 
covered  with  filth  in  consequence  of 
the  want  of  water  supply.  Held  that, 
under  the  Act,  the  vestry  were  entitled 
to  do  what  they  had  done,  and  to 
recover  the  expenses  from  the  owner 
of  the  houses.    Id. 

IV.  The  Metropolitan  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120.  s.  69., 
enact^  that  the  vestrv'  of  every  parish 
mentioned  in  Schedule  A.  shall  make 
such  sewers  as  may  be  necessary  for 
effectually  draining  their  parish :  pro- 
vided that  no  new  sewer  snail  be  made 
without  the  previous  approval  of  the 
Metropolitan  Board  of  Works.  Man* 
damns  to  the  vestrv  of  one  of  these 
parishes,  commanded  them  to  make 
such  sewers  as  might  be  necessary  for 
draining  a  particumr  part  of  the  parish 
and  to  take  all  necessary  steps  in  that 
behalf:  held  defective :  first,  because 
it  did  not  shew  a  present  duty  to  make 
the  sewers;  secondly,  because  it 
ordered  the  defendants  to  make  them 
without  shewing  that  the  approval  of 
the  MetropoliUn  Board  had  been 
obtained.  The  Queen  v.  The  Vestry 
of  Saint  Luke's,  Chelsea,  903. 

MILITARY. 

Status. 

Where  the  civil  rights  of  a  person  in 
military  service  are  affected  by  the 
judgment  of  a  military  tribunal,  in 
which  that  tribunal  has  acted  without 
jurisdiction,  or  has  exceeded  its  juris- 
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diction,  this  Court  will  interfere ;  all- 
ter,  where  nothing  but  the  military 
status  of  the  party  is  affected  by  the 
judgment.    In  re  Mansergh,  400. 

Tribunal. 

I.  Where  the  civil  rights  of  a  person 
in  military  service  are  affected  by  the 
judgment  of  a  military  tribunal,  in 
which  that  tribunal  has  acted  without 
jurisdiction,  or  has  exceeded  its  juris- 
diction, this  Court  will  interfere :  aliter 
where  nothing  but  the  military  status 
of  the  party  is  affected  by  the  judg- 
ment.    In  re  Mansergh^  400. 

II.  A  Captain  in  the  Queen*s  service, 
when  stationed  with  his  regiment  in 
India^  was  gazetted  to  a  majority; 
and  the  appointment  was  notified  in 
the  general  orders  of  the  Commander- 
in-chief  in  India  at  ^ead  quarters,  and 
in  the  regimental  orders.  Subse- 
quently, the  Captain  having  written  to 
the  Colonel  of  that  regiment  an  insu- 
bordinate letter,  was  tried  by  court 
martial  in  India^  was  dismissed  the 
service,  and  the  proceeding  of  the 
court  martial  transmitted  to  the  Judge 
Advocate  General  in  London:  three 
years  afterwards,  application  being 
made  to  this  Court  for  a  certiorari  to 
bring  up  the  judgment  of  the  court 
martial,   in  order   that  it   might   be 

Quashed,  the  Court  refused  to  interfere. 
d. 

MINE. 

Declaration  alleged  that  the  plain- 
tiff was  lawfully  possessed  of  lands,  yet 
the  defendants  so  wrongfully,  care- 
lessly, negligently  and  improperly,  and 
without  leaving  any  proper  or  suffi- 
cient support,  worked  mines  under 
the  land,  that  great  parts  of  it  fell  in, 
whereby  the  plaintiiTs  interest  in  the 
land  was  deteriorated,  and  a  mare  of 
the  plaintiff  was  killed.  Third  plea, 
as  to  working  the  mines  witnout 
leaving  any  proper  or  sufficient  sup- 
port, that  in  tne  reign  of  George 
the  Second  an  inclosure  Act  was 
passed,  by  which,  affcer  recitin^r  that 
the  lord  of  the  manor  of  W.  was 
seised  of  the  soil  of  the  commons, 
parcel  of  the  manor,  and  of  coal  mines 


under  the  same,  and  certain  persons 
were  entitled  to  the  ri^ht  of  common 
in  the  commons,  and  being  willing  and 
desirous  to  improve  their  estates  and 
properties,  and  that  the  said  commons 
might  be  cultivated  and  improved, 
and  rendered  of  some  use  ana  value 
had  agreed,  with  the  consent  of  the 
lord,  that  the  same  should  be  enclosed, 
allotted  and  divided  amongst  them,  it 
was  enacted  that  the  commons  should 
be  set  out,  awarded  and  divided  accor- 
dingly ;  and  that  the  lord  should  hold 
and  enjoy  the  mines  under  the  com- 
mons so  to  be  allotted  and  divided, 
together  with  all  convenient  and 
necessary  ways,  and  liberty  of  laving 
ways  over  the  same,  and  of  searching 
for  and  working  the  mines,  as  full^  aa 
if  the  Act  had  not  been  passed,  with- 
out making  any  satisfaction  for  so 
doing;  and  after  reciting  that  damage 
might  be  done  to  persons  by  reason  of 
the  searching  and  workine  the  mines 
by  the  lord  under  their  aUotments,  it 
was  enacted,  that  when  any  person 
should  sustain  damage  in  his  allotment 
by  the  searching  for  and  working  of  the 
mines  therein,  or  the  laying  of  ways 
therein,  compensation  to  be  assessed 
by  one  or  more  justices  of  the  peace 
should  be  made  to  him,  and  borne  by 
the  occupiers  of  the  allotments  in  the 
same  township.  That  the  commons 
were  allotted  and  divided  under  the 
said  Act,  and  the  land  of  the  plaintiff 
was  parcel  of  the  said  commons. 
That  trom  time  immemorial  up  to  the 
passing  of 'the  Act,  the  lord  and  his 
assigns  had  been  used  and  accustomed 
as  of  right  to  search  for,  win  and  work 
the  mines  under  the*commons  without 
leaving  any  support  for  the  lands 
under  whicn  the  mines  were  situate 
and  without  making  any  satisfaction 
for  any  injury  caused  by  such  work- 
ing ;  and  that  from  the  time  of  passing 
the  Act  the  mines  had  been  so  worked, 
without  leaving  any  support;  and 
that  the  defendants  worked  the  mines 
under  a  lease  thereof  from  the  lord. 
On  demurrer,  held,  that  the  plea  was 
bad,  such  a  prescription  having  been 
held  void,  as  unreasonable,  in  HiUon 
T.  Earl  OranviOe,  5  Q.  B.  701. 

Fourth    plea,  as    to  working   the 
mines  without    leaving    proper  and. 
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sufficient  support,  that  the  lord  of  the 
manor  of  W.  was  seised  in  fee  of  the 
mines  within  the  manor,  and  that,  for 
forty  years  next  before  the  commence- 
ment of  action,  the  lord  and  his  tenants 
had  been  used  and  accustomed  of 
right  to  work  the  mines  without 
leaving  any  support  for  the  lands 
under  which  the  mines  were  situate, 
and  justifying  the  working  of  the 
mines  as  tenants  to  the  lord  in  the 
exercise  of  the  said  ri^ht  and  custom. 
The  fifth  plea  was  similar,  alleging  the 
custom  for  twenty  years.  On  de- 
murrer, held  that  these  pleas  were  bad 
as  they  did  not  shew  any  acts  done  on 
the  plaintiffs  land ;  and  acts  done  on 
the  land  of  another,  although  done 
as  of  right  for  twenty  or  forty  ^jears, 
could  not  affect  the  plaintifi'^s  rights. 
BlacheU  v.  Bradley  and  others^  940. 

MISDESCRIPTION  IN  SCIIE- 
DULE. 

I.  If  a  bill  of  exchange  be  substan- 
tially described  in  the  schedule  of  a 
party  who  has  taken  the  benefit  of  the 
Insolvent  Debtors'  Act,  1  &  2  Vict, 
c,  1 10.,  an  unintentional  mistake  in  the 
description,  either  of  the  bill  or  of  the 
parties  to  it,  will  not  prejudice  the  in- 
solvent.    Romellio  v.  Hallaghan,  27;). 

II.  A  bill  of  exchange  for  45/.,  dated 
30th  October  1858,  had  been  drawn  by 
an  insolvent  upon,  and  accepted  by, 
it.,  but  in  his  schedule  the  msolvent 
described  the  bill  as  drawn  by  A.  and 
accepted  by  himself,  and  dated  about 
November  1858.  The  insolvent  being 
afterwards  sued  on  this  bill,  pleaded 
his  discharge  under  the  Act,  when  the 
jury  bavins  found  upon  the  evidence 
that  the  misdirection  was  by  mistake : 
held,  that  the  defendant  was  entitled 
to  the  verdict.    Jd. 

III.  Semble,  per  Crompton  J.  If  an 
insolvent  knows  th|it  a  bill  of  ex- 
change on  which  he  is  liable  has  been 
indorsed  over  to  some*  person  un- 
known, it  is  better  for  him  to  say  so 
in  his  schedule.   Id, 

MISJOINDER. 
A  declaration  alleged  that  A.,  ad- 


ministrator of  B.  and  C,  sued  2>.  for 
money  payable  by  him  to  A.  as  admi- 
nistrator, and  C  ;  for  money  paid  by 
C,  and  B,  in  his  lifetime  &c. ;  and  for 
money  paid  by  A,,  administrator  &c., 
and  C. ;  and  for  money  lent  by  C,  and 
B.  in  his  lifetime ;  and  for  money  lent 
hjA.j  administrator  &c.,andC;  and  on 
accounts  stated  between  the  defendant 
and  A.y  administrator  &c.,  and  C  To 
this  declaration  the  defendant  de- 
murred.    Held, 

1 .  That  the  declaration  was  bad  for 
misjoinder. 

2.  That  the  defect  was  not  cured 
by  The  Common  Law  Procedure 
Act,  1860  (23  &  24  Vict,  c,  126.) 
sect.  19.  Bellingham  and  another,  v. 
Clark,  332. 

MONEY  HAD   AND  RECEIVED. 

See  Bristol  and  Exeter  Railway    Com" 
pany,  and  Insurance,  II. 


NAVAL  STORES. 

I.  On  a  summary  conviction,  un- 
der Stat.  39  &  40  G,  3.  c.  89.  s.  18., 
for  unlawful  possession  of  naval 
stores,  the  Commissioner  (or  Super- 
intendant,  since  stat.  2  &  3  TK.  4. 
c,  40.  ss,  10,  II.),  or  justice  of  the 
peace,  has  power,  in  the  alternative, 
either  to  inflict  a  fine  or  to  imprison 
with  hard  labour  without  imposing  a 
fine.     The  Queen  v.  WiUmott,  27. 

II.  Quaere  whether,  in  the  latter 
event,  an  appeal  to  the  Quarter  Ses- 
sions is  given  by  sect.  22  of  that  sta- 
tute ?    Id. 

III.  The  pendency  of  an  appeal 
under  that  section  has  not  the  effect 
of  suspending  the  operation  of  the 
sentence.    Id, 

TV.  Summary  convictions  under  that 
statute  are  not  affected  by  stat.  1 1  & 
12  Vict,  c.  43.    Id. 


NECESSITY,  WAY  OF. 
See  Way,  IIL-VII. 
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NEGLIGENCE. 


NOLLE  PROSEQUL 


NEGLIGENCE. 

I.  Declaration  stated  that  defend- 
ants were  owners  of  a  coal  mine,  and 
plaintiff  was  employed  by  the  defend- 
ants as  a  collier  in  the  mine,  and  in 
the  course  of  his  employment  it  was 
necessary  for  him  to  descend  and 
ascend  through  a  shaft  constructed 
by  defendants :  that  by  the  negligence 
of  defendants  the  shaft  was  con- 
structed unsafely,  and  was,  by  reason 
of  not  beinff  sufficiently  lined  or  cased, 
in  an  unsafe  condition,  which  defend- 
ants well  knew :  and  by  reason  of 
the  premises,  and  also  by  reason,  as 
defendants  well  knew,  of  no  sufficient 
or  proper  apparatus  having  been  pro- 
Tided  oy  defendants  to  protect  plain- 
tiff'from  injuries  arisinff  from  the  un- 
safe state  of  the  shaft,  a  stone  fell 
from  the  side  of  the  shaft  on  the  head 
of  the  plaintiff,  and  he  was  danger- 
ously wounded.  Plea,  not  guilty.  At 
the  trial  it  was  proved  that  5.,  one  of 
the  two  defendants,  was  manager  of 
the  mine,  and  that  it  was  work^  un. 
der  his  personal  superintendence ;  and 
that  the  plaintiff  was  not  aware  of  the 
state  of  the  shaft.  The  jury  found 
that  the  defendants  were  guilty  of 
personal  negligence.    Held, 

1.  On  motion  to  enter  a  nonsuit,  that 
on  this  finding  of  the  iury  S,  was  liable, 
and  therefore  the  otner  defendant  was 
liable  also. 

2.  On  motion  in  arrest  of  judg- 
ment, that  the  declaration  must  be 
taken  to  allege  personal  knowledge  in 
the  defendants,  of  the  state  of  the 
shaft,  and  therefore  the  action  was 
maintainable.  MeUort  v.  Shaw  and 
Unwin,  437. 

II.  While  the  defendant's  porters 
were  lowering  bales  of  cotton  from 
the  defendants  warehouse,  and  his 
carter  was  receiving  them  into  his 
lorry,  the  plaintiff,  who  was  waiting 
with  a  lorry  to  receive  a  load  of  cotton 
for  his  master,  at  the  request  of  the 
defendant's  carter  assistea  him,  and,  in 
consequence  of  the  negligence  of  the 
defendant's  porters,  a  bSe  of  cotton 
fell  upon  and  injured  him.  There  was 
no  negligence  or  want  of  reasonable 


care  on  the  part  of  the  plaintiff  or 
of  the  defendant's  carter.  Held,  that 
the  defendant  was  not  liable  to  an 
action.    Potter  v.  FoMlhter^  800. 


NOLLE  PROSEQUL 

I.  The  Attorney  General  has  power 
to  enter  a  nolle  proseijui  on  an  in- 
dictment without  calling  upon  the 
prosecutor  to  shew  cause  wny  that 
should  not  be  done ;  and  where  he  has 
done  so  this  Court  will  not  interfere. 

IL  Qit^^^^t  ^l^cther  the  nolle  prose- 
qui has  the  effect  of  putting  an  end 
to  the  prosecution  altogether.  The 
Queen  on  the  prosecution  of  Oregonf 
V.  AUen,  850. 


NON  INFREGIT  CONVENTI- 
ONEM. 

8ee  General  Iseue^  I. 


NOTICE  OF  CLAIM. 
See  Lande  Claueee  ConeoUdaiion  Act 

OCCUPATION. 
See  BeneficiaL  OccnpatunL 

OMISSION  TO  STAMP. 
See  Artidee  of  Clerhship, 

PARDON  UNDER  GREAT  SEAL. 

I.  A  pardon  under  the  Great  Seal 
takes  away  the  privilege  of  a  witness 
in  not  answering  so  far  as  regards  any 
risk  of  prosecution  at  the  suit  or  in  the 
name  of  the  Crown.  The  Queen  v. 
Boyee^  Sll. 

n.  The  Act  of  Settlement,  12  &  IS 
W.  3,  c.  2.  sr  3.,  which  enacts  that 
no  pardon  under  the  Great  Seal  shall 
be  pleadable  in  bar  to  an  impeach- 
ment by  the  Commons  in  Parliament, 
renders  a  pardon  under  the  Great 
Seal  wholly  inoperative  to  prevent 
impeachment  by  the  House  of  Com- 
mons, and  so  getting  rid  of  the  jtidg- 


PARDON  &c. 
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ment  of  the  Honse  of  Lords ;  for  that 
purpose  a  mdnequetit  pardon  most  be 
ffranted  hj  the  Crown  :  per  Cockbum 
C.  Jn  Cronmtou  and  HiU  JJ.;  dubi- 
Umte  BlaeAum  J.    Id. 

III.  On  the  trial  of  an  information  for 
bribery,  filed  by  The  Attomey  General 
by  the  direction  of  the  House  of  Com- 
mons, one  of  the  persons  chareed  in 
the  information  to  have  been  bribed 
bj^  the  defendant  was  called  as  a 
witness ;  and,  on  his  declining  to  an- 
swer any  (questions  with  respect  to  the 
alleged  bribery,  the  counsel  for  the 
Crown  handed  him  a  pardon  under 
the  Grreat  Seal,  which  the  witness  ac- 
cented, but  still  declined  to  answer : 
held,  that  the  possible  risk  of  im- 
peachment by  the  House  of  Commons 
notwithstanding  the  pardon  under 
the  Grreat  Seal,  aocordinff  to  the 
Act  of  Settlement,  12  &  13  W.  3.  c.  2. 
f .  3.,  was  not  a  sufficient  ground  to 
entitle  him  to  the  privilege  of  not  an- 
swering.   Id, 

TV,  On  the  trial  of  that  information 
a  witness  who  was  called  to  prove  the 
fact  of  his  having  received  a  bribe 
from  the  defendant,  objected  to  give 
evidence  on  the  ground  that  the  effect 
of  the  evidence  he  was  called  u^n 
to  give  would  be  to  criminate  hun- 
self  Thereupon  the  counsel  for  the 
Crown  handea  to  the  witness  a  pardon 
under  the  Great  Seal,  who  accepted^  it. 
The  witness,  however,  still  objecting 
to  give  evidence,  and  the  Judge  en- 
tertaining doubts  as  to  whether  the 
witness  could  be  properly  compelled 
to  answer,  notwithstanding  the  pardon, 
an  arrangement  was  come  to  between 
the  counsel  on  both  sides,  with  the 
sanction  of  the  Judge,  that  the  wit- 
ness should  be  direct'ed  to  answer,  but 
that  the  opinion  of  this  Court  should 
be  taken  as  to  whether  the  privilege 
of  the  witness  remained  notwithstand- 
ing the  pardon,  the  counsel  for  the 
Crown  undertaking,  in  the  event  of 
this  Court  holding  the  affirmative,  to 
enter  a  nolle  prosec[ui,  if  the  defend- 
ant should  be  convicted  The  defend- 
ant having  been  convicted,  this  Court 
granted  a  rule  to  shew  cause  why  a 
new  trial  should  not  be  had;  and, 


having  heard  it  argued,  discharged  it, 
protesting  against  the  course  pursued 
at  the  trial  being  drawn  into  a  prece- 
dent— as  the  Court  was  thereby  called 
on  to  pronounce  a  judgment  which 
it  was  without  authority  to  enforce. 
Id. 

PARTIAL  LOSS. 
See  Marine  Insurance, 

.      PARTICULAR  AVERAGE. 
Dee  JLvem^e* 

PARTNERS. 
See  Jfaeier  and  Servant,  I. 

PAUPER. 
Settlement  of. 

The  grounds  of  removal  of  a  female 
pauper  stated  a  derivative  settlement 
from  her  great-grandfather;  and  al- 
leged an  acknowTedf[ment  of  that  set- 
tlement by  relief  eiven  to  her  great- 
Sandmother,  and  oy  a  collateral  re- 
gion having  been  removed  to  the 
parish.  On  the  trial  of  an  appeal  at 
the  Quarter  Sessions  against  the  order 
of  removal,  the  respondents  ofiered 
evidence  to  shew  the  removal  to  the 
appellant  parish  of  another  collateral 
relation — the  wife  of  a  grandson  of 
the  common  anoestor^on  a  settlement 
also  derived  from  him.  This  evidence 
was  objected  to,  but  received,  and  the 
question  of  its  admissibility  was  re- 
served for  this  Court : 

Held,  that  the  Court  of  Quarter  Ses- 
sions were  prohibited  by  stat.  11  &  12 
Viet.  e.  31.  from  reserving  the  above 

guestion  for  the  consideration  of  this 
lourt. 

Per  HUl  and  Crompion  J  J.,  dubi- 
tante  Cockbum  C.  J.,  that  the  evi- 
dence was  receivable.  The  Queen  v. 
ne  Inhabitants  of  Ruyton,  534. 

See  also  Bate^  Poor, 

Lunatic. 

I.  The  expres.sion  "Union,"  in  the 
16  &  17  Vict,  c.  97.  s,  97.,  relative  to 
the  settlement  and  expences  incurred 
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POLICE. 


in  respect  of  pauper  lunaMos,  ajpplies 
to  a  union  formed  under  OUberfn  Act 
(22  G,  3.  e.  83.)  The  Q^eeM  t.  I^e 
InhabUanU  of  Brandey,  732. 

II.  A  pauper  lunatic  bad  resided 
for  more  than  five  years  in  the  respon- 
dent parish  with  her  father  and 
mother,  when  he  died,  and  she  con- 
tinued to  reside  with  her  mother  in 
that  parish  till  October  1858,  when  she 
was  senfto  the  workhouse,  where  she 
remained  dll  the  24th  January  1860. 
In  December^  1859,  her  mother  went 
to  reside  in  another  parish,  but  did 
not  acquire  anj  settlement  in  her  own 
right.  On  the  24th  January,  I860, 
the  pauper  lunatic  was  sent  from  the 
worahouse  to  the  county  lunatic  asy- 
lum and  was  confined  there  until  the 
25th  April  following,  when  she  was 
discharged  and  went  to  reside  with 
her  moUier.  Upon  an  appeal,  against 
an  order  of  adjudication  and  main- 
tenance, under  stat.  16  &  17  Vict, 
c.  97.,  upon  the  parish  in  which  her 
father  was  settled:  held  that,  the 
pauper  lunatic  being  unemancipated 
continued  part  of  her  mother*s  family 
and  therefore,  her  mother  having 
ceased  to  be  irremovable,  she  also 
ceased  to  be  irremovable,  and  the 
order  was  rightly  made.  The  Queen 
y.  The  Churchwardene  and  Ouereeere 
of  St.  Mary  Arches,  Exeter,  890. 

PERILS  OF  THE  SEA. 
See  Marine  Ineurance* 


PIPES,  RATING. 
See  Towns  Improvement  Clautee  Act. 

PLEADING. 

I.  The  mandatory  part  of  a  writ  of 
mandamus  may  be  very  general ;  but 
the  return  must  be  very  minute  in 
shewing  why  the  party  did  not  do 
what  he  was  commanded:  per  Cromp^ 
ton  and  Blachbum  JJ.  The  Queen,  on 
the  prosecution  of  the  Mayor  jrc.  of 
Southampton,  v.  The  Commissioners  of 
the  Port  of  Southampton,  5. 


n.  The  Metropolitan  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120.  s.es^ 
enacts,  that  the  yestry  of  every  parish 
mentioned  in  Schedule  A.  shall  make 
such  sewers  as  may  be  necessary  for 
effectually  draining  their  parish  :  pro- 
vided that  no  new  sewer  snail  be  noade 
without  the  previous  approval  of  the 
Metropolitan  Board  of  Works.  Man- 
damus to  the  vestry  of  one  of  these 
parishes,  commanded  them  to  make 
such  sewers  as  might  be  necessary  for 
draining  a  particular  part  of  the  pa- 
rish, and  to  take  all  necessary  steps  in 
that  behalf:  held  defective :  first,  be- 
cause it  did  not  shew  a  present  duty 
to  make  the  sewers ;  secondly,  because 
it  ordered  the  defendants  to  make 
them  without  shewing  that  the  ap- 
proval of  the  Metrapoutan  Board  had 
been  obtained.  T%e  Queen  v.  The 
Vestry  of  SL  Luke's,  Chelsea,  903. 

Equitable. 

Declaration  for  goods  bamined 
and  sold,  and  goods  bareained,  sold 
and  delivered.  Plea,  infancy.  Re- 
plication on  equitable  grounds,  that 
the  defendant,  at  the  time  of  the  ac- 
cruing of  the  causes  of  action,  with 
know&dge  of  his  true  age,  falsely  and 
fraudulently  represented  to  the  plain- 
tiff* that  he,  the  defendant,  was  of  full 
age,  whereby  the  plaintiff*  was  induced 
to  enter  into  the  contract  and  supply 
the  goods.  •  On  demurrer,  held,  that 
the  replication  was  no  answer  to  the 
plea  either  at  law,  or  as  an  equitable 
replication  under  sect.  85  of  The 
Common  Law  Procedure  Act,  1854, 
17  &  18  Vict:  c.  125.  BartleU  v. 
Wells,  836. 


Double. 


See  Double  Pleading. 


POLICE. 

Stat  15  &  16  Vict.  e.  81.  ss.  32.  34 

and  35,  which  provides  for  the  collec- 
tion of  the  county  rate  in  parbbes 
situate  parUy  witiiin  boroughs  and 
partly  without,  applies  only  to  bo- 
roughs ^  not  subject  to  contribute  to 
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the  county  rate;"  and  therefore,  where 
a  parish  is  situate  partly  within  a 
borough  which  contributes  to  the 
county  rate,  a  separate  rate  towards 
the  expence  of  the  county  police  can- 
not  be  made  upon  the  part  without 
the  borough,  though  the  part  within 
it  is  goTcrned  by  a  local  Act,  under 
which  police  constables  are  appointed 
and  paid.  The  Queen  v.  The  Over- 
seers  of  Buddersfield,  961. 

POLICY  OF  INSURANCE. 
See  Insurancef I. 

POOR. 
Sec  Bate^  Poor;  and  Pttuper, 

PRACTICE  AT  TRIAL. 

On  the  trial  of  an  information  for 
bribery  at  an  election  for  members  of 
Parliament  for  a  borough,  filed  by 
the  Attorney  General  by  the  direc- 
tion of  the  House  of  Commons,  a 
witness  who  was  called  to  prove  the 
fact  of  his  having  received  a  bribe 
from  the  defendant,  objected  to  give 
evidence  on  the  ground  that  the  effect 
of  the  evidence  he  was  called  upon  to 
give  would  be  to  criminate  himself. 
Thereupon  the  counsel  for  the  Crown 
handed  to  the  witness  a  pardon  under 
the  Great  Seal,  who  accepted  it.  The 
witness,  however,  still  objecting  to 
give  evidence,  and  the  Judge  enter- 
taining doubts  as  to  whether  the  wit- 
ness could  be  properly  compelled  to 
answer,  notwithstandmg  the  pardon, 
an  arrangement  was  come  to  between 
the  counsel  on  both  sides,  with  the 
sanction  of  the  Judge,  that  the  wit^* 
ness  should  be  directed  to  answer, 
but  that  the  opinion  of  this  Court 
should  be  taken  as  to  whether  the 
privilege  of  the  witness  remained,  not- 
withstanding the  pardon  ;  the  counsel 
for  the  Crown  undertaking,  in  the 
event  of  this  Court  holding  the  af- 
firmative, to  enter  a  nolle  prosetiui,  if 
the  defendant  should  be  convicted. 
The  defendant  having  been  convicted, 
this  Court  granted  a  rule  to  shew 
cause  why  a  new  trial  should  not  be 


had ;  and,  having  heard  it  argued, 
discharged  it,  protesting  against  the 
course  pursuea  at  the  trial  being 
drawn  into  a  precedent — as  the  Court 
was  thereby  called  on  to  pronounce  a 
judgment  which  it  was  without  au- 
thority to  enforce.  The  Queen  v. 
Boyes^  312. 

PRESCRIPTION. 
See  Mine, 


PRINCIPAL  AND  AGENT. 

I.  A.f  professing  to  have  authority 
from  the  owners  of  certain  premises, 
granted  a  parol  lease  of  them  for 
seven  years  to  J9.,  and  let  him  into 
possession.  The  owners,  disavowing 
the  authority  of  A,,  demanded  pos- 
session of  the  premises  from  B. ;  and, 
on  his  refusal,  brought  an  ejectment 
against  him.  B.,  raying  on  a  state- 
ment  of  A.  that  he  had  authority  to 
act  as  he  did,  and  that  the  ejectment 
would  not  be  persevered  in,  and  also 
on  the  advice  of  his  own  attorney, 
defended  the  ejectment,  but  unsuc- 
cessfully, and  was  turned  out  of  pos- 
session. jB.  having  brought  an  action 
against  ^.for  this  false  assumption  of 
authority,  the  jury  found  that  A,  had 
acted  bonft  fide  and  without  fraud, 
and  through  a  misapprehension  that 
he  had  authority.  Held  that  B.  was 
not  entitled  to  recover  as  damages 
against  A,  the  costs  incurred  in  de- 
fending the  ejectment.  Pow  v.  Davis^ 
220. 

II.  A,^  as  agent  for  a  foreign  owner, 
entered  into  a  policy  of  insurance  on 
a  ship  in  the  usual  form.  At  the  time 
of  enecting  the  insurance,  A  was  in 
possession  of  a  letter  from  the  captain, 
informing  him  that  the  ship  had  re- 
ceived injury,  which  fact  he,  without 
fraudulent  intention  to  deceive, 
omitted  to  disclose  to  the  under- 
writers. The  ship  was  lost,  and  jB., 
one  of  the  underwriters,  paid  to  A, 
his  amount  of  the  insurance;  but, 
having  subsequently  become  ac- 
quainted with  the  above  circum- 
stance, brought  an  action  for  money 
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had  and  received  against  him  to  re-  I 
cover  it  back.  A^  before  he  .  was 
aware  of  ^.*s  intention  to  dispute  the 
policy,  and  acting  bonA  fide  tnrough- 
out,  transmitted  to  his  principal  the 
money  he  had  received  from  the 
various  underwriters;  with  the  ex- 
ception of  a  certain  amount  for  which 
he  had  allowed  the  principal  credit  in 
a  settled  account,  and  of  another 
which,  with  the  authority  of  the  prin- 
cipal, he  had  expended  in  a  suit 
brought  by  him  on  behalf  of  the 
principal  against  C,  another  under- 
writer on  the  policy :  held, 

1.  That,  in  consequence  of  the 
concealment  from  the  underwriters 
of  the  fact  stated  in  the  captain's  let- 
ter, the  policy  was  voidable  at  the 
election  of  the  underwriters. 

2.  That  A,  being  only  an  aeent,  of 
which  B,  was  aware,  and  naving, 
without  notice  of  B.^s  intention  to 
repudiate  the  contract,  paid  over  to 
his  principal  the  amount  received 
from  the  underwriters,  B.  was  not 
entitled  to  recover  back  from  A.  his 
amount  of  the  insurance. 

3.  That  there  was  no  difference 
in  this  respect  between  the  money 
actually  paid  over  by  A.  to  his  prin- 
cipal,  ana  the  moneys  which  had  either 
been  allowed  in  account  between  them 
or  expended  in  the  suit  against  C. 

4.  Quare,  whether  B,  would  have 
been  entitled  to  recover,  if  he  had 
not  known  that  A.  was  acting  merely 
as  agent.    Holland  v.  RuMel^  424. 

PRIVILEGE  OF  WITNESS  IN 
NOT  ANSWERING. 

See  WUnesSt  Privilege  of  in  not  answer- 
ing. 

PRIVILEGED  ARTICLES. 

I.  Under  the  Insolvent  Debtors 
Act,  1  &  2  Vict,  c.  110.,  it  is  not  a 
condition  on  the  non-vesting  'm  the 
assignees  of  privileged  articles  of  the 
insolvent  not  exceeding  the  value  of 
20/.,  that  those  articles  be  specified 
by  him  in  his  schedule. 

II.  Quare^  when  the  value  of  such 
articles  exceeds  20/.  P  WiiUmer  v. 
JaekUn,  641. 


PROHIBITED  DEGREES. 
See  Marriage^ 

PROPERTY  LAITOLOCKED. 
See  Way,  m.— VII. 

PROPERTY  TAX. 
See   Tithe  Commutation  Rent  Charge, 

in. 

PUBLIC  BRIDGE. 
See  Bridge, 

QUAKER. 
See  Church  Rate,  JL 

QUARTER  SESSIONS. 

Appeal  to. 

Quaere,  whether  on  a  summary 
conviction  under  39  &  40  O'.  3.  c.  89. 
s.  18.,  for  unlawful  possession  of  naval 
stores,  where  the  party  is  sentenced 
to  imprisonment  with  hard  labour, 
without  a  fine  being  imposed,  an  ap- 
peal to  the  Quarter  Seasions  is  given 
by  sect.  21  P  7^  Queen  v.  Wi&nott, 
27. 

Adjournment  of. . 

I.  The  general  power  of  a  Court  of 
Quarter  Sessions  to  adjourn  to  the 
next  Sessions  the  hearing  of  an  i^peal, 
where  the  particular  Act  giving  the 
appeal  does  not  limit  the  hearing  and 
determination  of  it  to  one  Sessions 
only,  extends  to  cases  where  the  hear- 
ing of  the  appeal  has  commenced  and 
the  evidence  is  partly  before  the 
Court.  The  Sessions  hiave  power,  in 
such  a  case,  to  adjourn  the  further 
hearing  to  the  next  Sessions,  for  the 
purpose  of  additional  evidence  being 
procured :  or  for  any  cause  which,  in 
their  discretion,  may  render  the  ad- 
journment expedient.  The  Queen  v. 
The  Ouardiansofthe  CambridgeVnion, 
6L 
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n.  Sessions  may  exercise  this  power 
of  adjournment  in  appeals  tinder  The 
Lunatic  Asylums  Act,  16  &  17  Vict 
e.  97. ;  the  Act  not  limiting  the  hear- 
ing and  determination  to  the  Sessions 
for  which  the  appeal  is  entered,  or  at 
which  it  is  first  gone  into.    Id, 

Case  reserred  by. 

The  grounds  of  remoTal  of  a  female 
pauper  stated  a  deriyative  settlement 
from  her  great-grandfather  ;  and 
allesed  an  acknowledgment  of  that 
settlement  by  relief  giyen  to  her 
great-grandmother,  and  by  a  collateral 
relation  hayinff  been  remoyed  to  the 
parish.  On  the  trial  of  an  appeal  at 
the  Quarter  Sessions  against  the  order 
of  remoyal,  the  respondents  offered 
eyidence  to  shew  the  removal  to  the 
appellant  parish  of  another  collateral 
relation — the  wife  of  a  grandson  of 
the  common  ancestor— on  a  settle- 
ment also  deriyed  from  him.  This 
evidence  was  objected  to,  but  received, 
and  the  question  of  its  admissibility 
was  reserved  for  this  Court : 

1.  Held,  that  the  Court  of  Quarter 
Sessions  were  prohibited  hj  stat. 
1 1  &  12  Vict,  c.  31.  from  reserving  the 
above  Question  for  the  consideration 
of  this  Court. 

2.  Per  Hill  and  Crampton  J  J.,  du- 
bitante  Cockbum  C.  J.,  that  the  evi- 
dence was  receivable.  The  Queen  v. 
The  InhabiUmts  ofRvyUm^  534. 


QUESTIONS  TENDING  TO 
CRIMINATE. 

See  Witness^  Privilege  of  in  not  anewetm 
ing. 

RAILWAY  COMPANY. 

I.  A  ndlway  Company,  carrying  on 
business  as  common  carriers  for  hire, 
refused  to  receive  certain  goods  ten- 
dered to  them  for  carriage  as  such, 
unless  the  sender  of  the  goods  would 
sign  a  condition  by  which  the  Com- 
pany were  not  to  be  answerable  **  for 
the  loss,  detention  or  damage  of  any 
package  insufficiently  or  improperly 
packed,    marked,    directed   or   de- 


scribed** :  Held  an  unjust  and  unrea- 
sonable condition,  both  at  common 
law  and  under  the  Railway  and  Canal 
Traffic  Act,  17  &  18  Vict,  c.  31.  Oar^ 
ton  and  another  v.  The  Bristol  and 
Exeter  BaUway  Company^  112. 

n.  Semtle,i^T  Cockbum  C.  J.,  that 
a  condition  imposed  bjjr  a  railway 
Company  carrvins  on  business  as  com- 
mon carriers  for  hire,  that  '*  no  claim 
for  damage  will  be  allowed  unless 
made  within  three  days  after  the  de- 
livery of  the  ^oods,  nor  for  loss  un- 
less made  withm  three  days  of  the  time 
that  they  should  be  delivered,**  is  un- 
just and  unreasonable. 

in.  A  railway  Companjr,  carrying  on 
business  as  common  carriers  for  hire, 
refused  to  receive  the  eoods  of  A,  B. 
on  the  j?round  that  they  were  ten- 
dered after  a  quarter  past  five  in  the 
evening,  although  they  did  receive  the 
goods  of  C  D.  at  a  later  hour :  Held, 
that,  in  the  absence  of  explanation, 
this  was  unlawful  conduct  in  the  Com- 
pany, and  A,  B,  having  sustained 
damage  in  consequence  of  it,  was  en- 
titled to  recover  against  them. 

lY.  A  declaration  alleged  that  a 
railway  Company,  carrying  on  business 
as  common  carriers  for  hire,  refused 
to  carry  certain  goods  unless  the  sen- 
der of  the  goods  would  sign  ^^  certain 
unjust  and  unreasonable  conditions** : 
Held,  that  this  allegation  was  satisfied 
by  proof  that  one  of  the  conditions 
thus  required  to  be  signed  was  unjust 
and  unreasonable.    IdU 

See  also  Company ^  Bristol  and  Exeter 
Railway  Company^  and  Lands  Clauses 
ConsoUdaUon  Act. 
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Church.    See  Church  Bate. 

Poor. 

L  The  Society  of  Licensed  Victual" 
lerSf  founded  for  the  purpose  of  re. 
lieving  distressed  members  from  its 
funds,  was  incorporated  by  Royal 
charter.     The  Society  maintained  a 
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school  for  the  education,  free  of 
charge,  of  the  children  of  decayed  or 
deceased  licensed  victuallers ;  and 
possessed  a  school  house  and  other 
premises  used  for  that  purpose.  The 
charter  provided  that  the  management 
of  the]Jbociety  should  be  entrusted  to 
a  Governor  and  Committee :  and  that 
.the  members  of  the  Society  should 
meet  quarterly,  and  should  have 
power,  at  such  meetings,  to  make  by- 
laws. One  of  these  by-laws,  so  made, 
provided  that  these  quarterly  meet- 
ings should  be  held  m  the  premises 
of  the  Society*s  school,  or  at  such 
other  place  as  the  Governor  and  Com- 
mittee might  appoint.  These  meet- 
ings were  accordingly  held  on  the 
premises.  On  appeal  by  the  Society 
against  a  poor  rate,  a  general  rate  for 
defraying  the  expenses  of  the  Metro- 
polis Local  Management  Act,  and  a 
sewers  rate  for  defraying  the  expences 
of  the  main  drainage,  assessed  upon 
them  in  respect  of  the  premises  in 
question  :  Held,  that  the  Society  had 
a  beneficial  occupation  of  the  pre- 
mises, and  were  rateable  in  respect 
of  them.  The  Qiuen  v.  The  Governor 
and  Committee  of  The  Licensed  Vic- 
tuallere'  Society y  71. 

II.  Where  a  beneficed  clergyman 
is  compellable  by  his  Bishop  to  ap- 
point a  curate,  or  under  a  sense  of 
religious,  independent  of  legal  obliga- 
tion, appoints  one,  in  either  case  he  is 
entitled,  in  assessing  his  tithe  commu- 
tation rent  charge  to  the  poor  rate 
under  6  8i  7  W.  4.  c,  96.,  to  deduct 
the  salary  of  the  curate  from  the 
amount  of  the  rent  charire.  WillianUy 
appt.y  v.  The  Overseers  of  Llangeinwen^ 
resps,,  699. 

III.  Two  districts  adjoined  each  other, 
and  from  time  immemorial  a  single 
rector  had  been  presented,  admitted 
and  instituted  to  them  jointly ;  and  it 
had  been  the  uniform  custom  to  have 
a  single  performance  of  divine  service 
in  each  every  Sunday,  The  incumbent 
of  the  parish  voluntarily,  but  in  con- 
sequence of  a  wish  expressed  by  the 
Bishop  to  the  clergy  generally  that 
there  should  be  two  performances  of 
Divine  aervice  in  the  churches  of  the 


diocese,  introduced  the  practice  of 
having  a  morning  and  evening  per- 
formance of  Divine  service  at  eacn  of 
the  churches,  and  employed  a  curate 
to  assist  him  in  the  performance  of 
them  :  held,  that  the  incumbent  was 
entitled  to  a  deduction  of  the  curate's 
salary  from  the  amount  for  which  he 
was  liable  to  be  rated  to  the  poor  rate 
under  6  &  7  FT.  4.  c.  96.    Id. 

TV.  Concessum,  *that  in  that  case 
the  incumbent  was  entitled  to  a  de- 
duction from  it  for  the  amount  of 
tenant's  property  tax,  under  16  &  17 
Vict,c.S4.    Id. 

V.  The  parish  of  IT.,  before  the 
appropriation  of  the  rectory  and  the 
endowment  of  the  vicarage,  comprised 
the  hamlets  of  Great  W.,  Little  TT., 
B.  and  D.  In  Cheat  W.  was  the 
mother  church.  In  the  hamlet  of  B. 
a  chapel  was  built,  and  it  is  mentioned 
as  a  chapelrj  to  W.  in  the  Ecclesias- 
tical Taxation  of  Pope  Nicholas  the 
Fourth,  A.D.  1291 ;  twenty  years  later 
Merton  College^  Oxford^  obtained  a 
licence  from  King  Edward  II.  to  ap- 
propriate the  rectory  of  TF.,  together 
witn  the  chapel  of  B.  Two  years 
later  the  vicarage  of  W.  was  endowed, 
and  the  vicar  was,  by  the  endowment 
deed,  required  to  cause  the  chapel  of 
B.  to  be  served  with  a  suitable  priest. 
In  1616  J9.  had  a  parsona^  house  and 
glebe  lands.  The  chapel  of  B.  was 
served  either  by  a  Fellow  of  Merton, 
College^  or  by  curates  appointed  by 
that  College,  or  by  the  vicar  of  W.  or 
his  curate.  The  chapel  having  fallen 
into  ruins,  it  was  rebuilt  in  1693,  and 
the  cure  thereof  restored  to  the  church 
of  fF.,  and  an  annual  stipend  granted 
to  the  curate  out  of  the  appropriate 
rectory :  this  ceased  probably  when 
an  arrangement  was  made  by  Merton 
College  that  they  would  give  a  bene- 
ficial lease  of  the  rectorial  tithes  of 
the  glebe  of  B.  to  their  senior  resident 
Fellow  on  condition  of  his  providing 
for  the  cure  of  B.  In  1834,  Merton 
College  resolved  that  the  lease  of  the 
great  tithes  of  B.  should  be  granted 
to  the  vicar  of  W,  in  augmentation  of 
his  benefice.  In  the  records  of  the 
diocese,  ad.  1692,  B.  is  termed  *' the 
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parochial  chapelry  of  JB.,"  but  in  all 
other  entries  in  the  registry  it  is  styled 
a  chapel  to  W,;  except  that  in  the 
ri^stry  of  the  Consistory  Court  of 
TVoreester  of  1714  there  is  a  terrier 
of  the  tithes  and  glebes  belonging  to 
the  parish  of  H.;  and  in  the  Bis£>p*8 
register  there  is  a  register  of  baptisms, 
marrii^s  and  funerals  in  the  parish 
ofB.  from  1711  to  J728.  For  about 
a  century  previous  to  1847,  the  cure 
of  -B.  was  provided  for  by  the  con- 
secutive lessees  of  the  appropriate 
rectory,  and  not  by  the  vicar  of  W. 
The  appellant  was  instituted  to  the 
vicarage  of  W.  in  1843,  and  in  1847 
received  a  lease  of  the  glebe  of  B. 
and  rent  charge  in  lieu  of  rectorial 
tithes,  for  twenty-one  years,  if  he 
should  so  long  continue  the  resident 
vicar  of  TT.,  he  covenanting  to  serve 
the  cure  of  jB.  either  by  himself  or  by 
a  curate,  and  to  discharge  the  College 
of  the  cure,  and  to  pay  all  rates 
and  assessments  payable  out  of  the 
rectorjr.  A  curate,  whose  stipend 
was  paid  by  the  appellant,  performed 
the  parochial  duties  and  services 
at  B. :  it  was  impossible  for  one  per- 
son devoting  his  whole  time  and 
attention  to  perform  the  services 
required  at  TV.  and  B,  :  held. 
That  in  assessing  the  appellant 
as  owner  of  the  tithe  commutation 
rent  charge  of  B,  to  the  poor  rate, 
he  was  not  entitled  to  any  deduc- 
tion in  respect  of  the  stipend  of  the 
curate  of  jB.,  inasmuch  as,  first,  upon 
the  facts  stated,  there  was  no  such 
connection  between  W.  and  B,  as  that 
they  could  be  considered  one  benefice, 
and  therefore  the  appellant  was  in  the 
position  of  an  incumbent  holding  two 
oenefices,  and  thereby  bringing  upon 
himself  the  necessity  of  employing  a 
curate:  and,  secondly,  the  appellant 
received  the  tithe  rent  charge  of  B, 
as  lessee  of  Merion  College^  with  an 
undertaking  to  discharge  the  services 
at  B.  and  not  as  vicar  of  W.  Wheeler^ 
appty  V.  The  Overseers  ofBurmingUnij 
reeps.f  709. 

VI.  Semble,  per  Cockbum  C.  J.  If 
in  that  case  Merton  College  received 
the  tithe  rent  charge  of  ^.,  they  would 
not  be  entitled  to  any  deduction  in 
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respect  of  the  stipend  of  a  curate  piud 
by  them.    IcL 

VII.  Sect.  55  of  the  Local  Govern- 
ment Act,  1858  (21  &  22  Vict  c  98.% 
which  provides  that  the  general  dis- 
trict rates  under  the  Act  shall  be 
levied  "  upon  the  occupier  of  all  such 
kinds  of  property  as  by  the  laws  in 
force  for  the  time  beinz  are  or  may  be 
assessable  to  any  rate  for  the  relief  of 
the  poor,"  has  reference  to  the  de- 
scription of  the  property,  not  to  the 
character  of  its  occupation  in  the  par- 
ticular instance;  and  makes  assess- 
able to  the  district  rates  all  property 
which,  from  its  nature,  is  prim&  facie 
assessable  to  poor  rate.  Ouardiaru 
of  Toxteth  Parky  appts,y  v.  The  Local 
Board  of  HeaUh  of  Toxteth  Parky 
resps.y  167. 

VIII.  T,y  an  extra  parochial  place 
maintaining  its  own  poor,  consisted  of 
two  districts ;  one  within  the  borough 
of  Z.,  the  other,  **  the  rural**  district, 
not  within  X.  The  guardians  of  T. 
built  a  workhouse  and  workhouse  hos- 
pital within  the  rural  district,  which 
were  used  for  the  whole,  and  only  fbr 
the  whole,  of  T.  The  Local  Board  of 
Health  for  the  rural  district  having 
made  a  general  district  rate  for  that 
district :  Held,  that  the  guardians  of 
T,  were  liable  to  assessment,  as  occu- 
piers of  property  assessable  for  the 
relief  of  tne  poor,  within  the  meaning 
of  sect.  55  of  Stat.  21  &  22  Vict.  c.  98. 
Id. 

Towns  Improvement.     See  Toums  Im* 
provement  Clauses  Act. 

REAL  ESTATE,  ABORTIVE 
SALE  OF. 

See  Abortive  Sale  of  Real  Estate. 


REASONABLE. 

Condition. 

I.  A  policy  of  insurance  was  en- 
tered into  with  a^  Company  against 
bodily  injury  from  any  railway  acci« 
dent  directly  affectins  the  assured 
while  travelling  on  any  line  of  railway 

B.&8. 


1010 


REASONABLE. 


RELATIONSHIP. 


in  Cheat  Britain  or  Ireland  hj  a  pas- 
sengers train  propelled  by  steam 
power.  One  of  the  conditions  in  the 
deed  of  settlement  of  the  Company, 
which  by  the  terms  of  the  policy  was 
incorporated  with  it»  provided  that, 
before  payment  of  the  sum  insured  by 
any  policy,  proof  satisfactory  to  the 
directors  of  the  Company  should  be 
furnished  by  the  claimant  of  the  death 
or  accident,  together  with  such  fur- 
ther evidence  or  information,  if  any, 
as  the  directors  should  think  necessary 
to  establish  the  claim  :  held,  that  this 
must  be  undei'stood  to  mean  such 
evidence  or  information  as  the  direc- 
tors might  reasonably,  and  not  such 
as  they  might  unreasonably  and  capri- 
ciously require.  Braunstein  ▼.  The 
AccidirUal  Death  Insurance  Company y 
782. 

n.  There  was  a  condition  indorsed 
on  the  same  policy,  that  in  case  of 
diiference  of  opinion  as  to  the  amount 
of  compensation  payable  in  any  case, 
the  question  should  oe  referred  to  the 
arbitration  of  a  person  to  be  named 
by  the  secretary  for  the  time  being  of 
the  Master  of  the  Rolls,  and  all  ex- 
pences  and  costs  should  be  subject  to 
the  decision  of  such  arbitrator,  and 
tbe  award  n^ade  on  such  arbitration 
was  to  be  taken  as  a  final  settlement 
of  the  question,  and  might  be  made  a 
rule  of  Court :  held,  that  a  reference 
to  arbitration  in  the  mannerprescribed 
was  rendered  a  condition  precedent  to 
bringing  an  action  for  an  injury  within 
the  policy.    Id. 

III.  A  railway  Company,  carrying 
on  business  as  common  carriers  for 
hire,  refused  to  receive  certain  goods 
tendered  to  them  for  carriage  as  such, 
unless  the  sender  of  the  ffoods  would 
sign  a  condition  by  which  the  Com- 
pany were  not  to  be  answerable  *^  for 
the  loss,  detention  or  damage  of  any 
package  insufficiently  or  improperly 
packed,  marked,  directed  or  described  : 
Held  an  unjust  and  unreasonable  con- 
dition,  both  at  common  law  and  under 
The  Railway  and  Canal  Traffic  Act, 
17  &  18  Vict,  c.  31 .  Garton  and  another 
v.  The  Bristol  and  Exeter  Railway 
Company^  112. 


IV.  SenihU,  per  Cockbum  C.  J.,  that 
a  condition  imposed  by  a  railway 
Company  carrying  on  business  as 
common  carriers  for  hire,  that  ^'no 
claim  for  damage  will  be  allowed  un- 
less made  within  three  days  after  the 
delivery  of  the  ^[oods,  nor  for  loss  un- 
less made  withm  three  days  of  the 
time  that  they  should  be  delivered^** 
is  unjust  and  unreasonable.    Id, 

Time.    See  Bankruptcy. 

And    probable    cause,  want   of.     See 
Church  Bate. 


RELATIONSHIP. 
See  Agreementi  11.,  and  Marriage. 

REMOVABILITY. 

I.  A  pauper  lunatic  had  resided  for 
more  than  nve  years  in  the  respondent 
parish  with  her  father  and  mother, 
when  he  died,  and  she  continued  to 
reside  with  her  mother  in  that  parish 
till  October^  1858,  when  she  was  sent 
to  the  workhouse,  where  she  remained 
till  the  24th  Janmry,  1860.  In  De^ 
cember^  1859,  her  mother  went  to  re- 
side in  another  parish,  but  did  not 
acquire  any  settlement  in  her  own 
right.  On  the  24th  January^  1860, 
the  pauper  lunatic  was  sent  from 
the  workhouse  to  the  county  lunatic 
asylum  and  was  confined  there  until 
the  25  th  AprU  following,  when  she 
was  discharged  and  went  to  reside 
with  her  mother.  Upon  an  appeal 
against  an  order  of  adjudication  and 
maintenance,  under  stat.  16  &  17  VicL 
c.  97.,  upon  the  parbh  in  which  her 
father  was  settled  :  held  that,  the 
paui>er  lunatic  being  unemancipated, 
continued  part  of  her  mother*s  family, 
and  therefore,  her  mother  having 
ceased  to  be  irremovable,  she  also 
ceased  to  be  irremovable,  and  the 
order  was  rightly  made.  The  Queen 
Y.  The  Overseers  qf  St.  Mary  Arches^ 
Exeter,  890. 

n.  QtMere,  whether  an  unemanci- 
pated child  can  acquire  a  status  of 
irremovability  in  its  own  right?    Id, 


REPAIR. 


SALE  OF  REAL  ESTATE,  loil 


REPAIR. 
Of  burial  ground.    See  Burial  Oraund, 
Of  public  bridge.    See  Bridge. 

REPLICATION   ON  EQUITABLE 
GROUNDS. 

See  JSquiiahle  Onnmdt^  Replication  an, 

RESERVOIRS,  RATING. 
See  Towns  Improvement  Clausea  Ad, 


ROYAL  EXCHANGE  ASSURANCE 
COMPANY. 

I.  Stat.  5  &  6  Vid.  c.  97.  s.  S., 
which  repeals  ao  much  of  any  clause 
in  any  Act  commonly  called  public 
local  and  personal,  or  local  ana  per- 
sonal, or  in  any  Act  of  a  local  and 
personal  nature,  whereby  parties  are 
entitled  to  plead  the  general  issue 
only  and  to  ^iye  any  special  matter 
in  evidence,  is  by  its  preamble  con- 
fined to  actions  '*  for  any  matter  done 
in  pursuance  of  or  under  the  autho- 
rity of  the  said  Acts  ;*  and  therefore 
does  not  re^al  stot.  11  O.l.c.  30. 
s.  43.,  by  which  The  Royal  Exchange 
Assurance^  and  The  London  Aenarance 
CorporaHom  are  enabled,  in  all  ac- 
tions of  covenant  against  them  upon 
any  policy,  to  plead  generally  tnat 
they  have  not  broken  the  covenants 
in  such  policy  &c.  Carr  and  another 
v.  The  Corporation  of  The  Royal  Ex' 
change  Aseurance  Company^  956. 

II.  QiHsrv,  whether  stat.  11  G.  1. 
c.  30.  $.  43.  is  an  Act  of  a  local  and 
personal  nature,  within  stat.  5  &  6 
Vtcr.c.97.P    Id. 


SAFE  PORT,  MEANING  OF  IN 
CHAJRTER  PARTY. 

The  defendants  chartered  a  ship  to 
proceed  from  England  to  a  safe  port 
m  ChUi,  with  leave  to  call  at  Valpa- 
raieo.    On  her  arrival  at  Valparaiso, 
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the  charterers*  agent  named  the  port 
of  Carrisal  Be^  as  the  port  of  dis- 
charge, and  du-ected  the  master  to 
proceed  thither.  At  the  time  Carrisal 
Biigo  was  named  as  the  port  of  dis- 
charge, that  port  was  closed  by  order 
of  the  Chilian  government,  and  the 
ship  oould  not  proceed  thither  without 
confiscation.  The  ship  was  conse- 
quently detained  for  some  time  at 
Valparaisoy  and,  on  the  port  beinff 
opened,  sailed  for  Carrisal  Biyo  and 
tnere  discharged  her  cargo.  Held, 
that  the  charterers  were  liable  in 
damages  to  the  shipowner  for  the  de- 
tention of  the  ship  at  Valparaiso,  as 
thev  had  not  named  a  *^safe  port** 
within  the  meaning  of  the  charter- 
party.  Ogden  V.  Graham  and  another, 
773. 


SALE  OF  REAL  ESTATE. 
See  AborHve  Sale  of  Real  Estate. 

SCHOOLHOUSE. 
See  Rate,  Poor,  L 

SCINTILLA  OF  EVIDENCE. 

Per  Crompton  J.  The  doctrine  that 
if  there  is  only  a  scintilla  of  evidence 
for  the  iury  the  verdict  of  the  junr  is 
not  to  be  disturbed  is  now  exploded. 
Mellors  v.  Shaw  and  Unwin,  437. 

SECURITY  FOR  BRINGING 
ACTION  IN  SUPERIOR  COURT. 

See  County  Court,  IL 

SETTLEMENT. 
See  Pauper. 

SEWERS. 

The  Metropolitan  Local  Manage- 
ment  Act,  18  &  19  Vict,  c  1550.  s.  69., 
enacts,  that  the  vestry  of  every  parish 
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SHAREHOLDER. 


STATUTE  OF  FRAUDS. 


mentioned  in  Schedule  A.  shall  make 
such  sewers  as  maj  be  necessary  for 
efiectually  draining  their  parish  :  pro- 
vided that  no  new  sewer  shall  be 
made  without  the  previous  approval 
of  the  Metropolitan  Board  of  Works. 
Mandamus  to  the  vestry  of  one  of 
these  parishes,  commanded  them  to 
make  such  sewers  as  might  be  neces- 
sary for  draining  a  particular  part  of 
the  parish,  and  to  take  all  necessary 
steps  in  that  behalf:  held  defective: 
first,  because  it  did  not  shew  a  present 
duty  to  make  the  sewers ;  secondly, 
because  it  ordered  the  defendants  to 
make  them  without  shewing  that  the 
approval  of  the  Metropolitan  Board 
had  been  obtained.  The  Queen  v.  Tlie 
Vestry  of  St  Luke's,  Chelsea,  903. 

SHAREHOLDER. 
See  Company. 

SHIPPING. 
Agent.    See  Broker. 

Documents. 

Defendants  had  become  responsible, 
as  del  credere  agents,  for  the  purchase 
of  a  cargo  of  wheat  of  from  1800  to 
2000  quarters,  to  be  shipped  at  the 
price  of  60s.  per  quarter  free  on  board 
at  Taganrogt  **and  including  freight 
and  insurance  to  any  safe  port  in  the 
United  Kingdom.*'  **Pavment  cash 
in  London  m  exchange  for  shipping 
documents.**  Plainti£  tendered  the 
following  shipping  documents  of  a 
cargo  answering  the  description  in  the 
contract :  a  charterparty ;  a  bill  of 
lading  and  provisional  invoice,  in  both 
of  which  the  cargo  was  stated  to  be 
1850  quarters,  at  50s.  per  quarter, 
4626/.,  less  freight,  at  lOs.  9d.  per 
quarter,  1001/.  lOs. ;  and  a  policy  of 
insurance  effected  on  the  cargo  valued 
at  3600/.  On  behalf  of  the  plaintifi's 
evidence  was  given,  which  was  not 
contradicted,  that  the  policy  tendered 
was  sufficient  to  protect  the  interest 
of  the  shipper  of  the  cargo  at  the 
time  of  shipment.  In  an  action 
against  the  defendants  for  not  pay- 


ing or  procurinff  from  their  prin- 
cipal payment  of  the  price  of^  the 
ciu^o,  they  pleaded  that  plaintifis 
were  not  ready  and  willing  to  tender, 
nor  did  they  tender,  **  the  usual  ship- 
ping documents**  according  to  the 
contract.  Held,  that  the  plaintifis 
had  so  tendered :  and  they  were  not 
bound  to  tender,  as  a  **  shipping  docu- 
ment,** within  the  meaning  of  me  con- 
tract, a  policy  covering  the  fuU  amount 
of  the  buyers*  risk  as  it  appeared  by 
the  provisional  invoice  and  -bill  of 
lading.  Tamvaco  and  others  v.  Luoom 
and  others,  185. 


STATUTE  OF  FRAUDS. 

I.  A  contract  to  make  a  set  of 
artificial  teeth  is  a  contract  for  the 
sale  of  ^oods,  wares  or  merchandizes, 
within  the  17th  section  of  the  Statute 
of  Frauds,  29  Car,  2.  c.  3.  Zee  ▼. 
Oriffin,  272. 

II.  il.  ordered  of  P.  a  set  of  artificial 
teeth,  which  were  by  the  terms  of  the 
contract  to  be  fitted  to  her  mouth ; 
before  they  were  so  fitted  A.  died. 
Held,  that  B.  could  not  sue  A.^a  exe- 
cutor in  an  action  for  work  and  labour 
done,  and  materials  provided  for  his 
testatrix.    Id. 

III.  In  the  preceding  case,  as  soon  as 
the  teeth  were  ready,  B.  wrote  to  A., 
requesting  her  to  appoint  a  day  when 
he  could  see  her  for  the  purposeof  fitting 
them,  to  which  she  replied  as  follows  :^ 
**  Mv  dear  Sir.  I  regret,  after  your 
kind  efibrt  to  obliee  me,  my  health 
will  prevent  ;ny  taking  advantage  of 
the  early  day.  I  fear  I  may  not  be 
able  for  some  days.  Yours  &c.** 
Held,  that  there  was  no  sufficient  me- 
morandum of  a  contract  within  the 
meaning  of  that  section.   Jd, 

IV.  PerCrofi^tofiandjB/ad(&ttniJJ. 
In  order  to  decide  whether  a  contract 
be  for  work  and  labour,  or  fur  the 
sale  of  a  chattel,  the  value  of  the  skill 
and  labour,  as  compared  with  that  of 
the  material  supplied,  is  not  a  crite- 
rion.   Id, 

v.  In  order  to  satisfy  the  Statute 


STATUTE  OF  FRAUDS. 


SUMMONS. 
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of  Fraads,  29  Car.  3.  c,  S. «.  17.,  there 
must  be  both  an  acceptance  of  the 
goods,  or  part  of  them,  and  an  actual 
receipt  of  them.  Cu»iuk  and  others  t. 
RobinMony  299. 

yi.  In  order  to  satisfy  the  same 
enactment  it  b  not  necessary  that  the 
acceptance  of  the  goods  should  follow 
or  oe  contemporaneous  with  the  re- 
ceipt of  them ;  an  acceptance  prior  to 
the  receipt  will  suffice.    Id, 

YIL  In  an  action  for  goods  sold  and 
delivered,  it  appeared  that  the  defend- 
ant went  to  the  plaintiffs  at  Liverpool^ 
and  said  he  wanted  to  buy  from  150 
to  200  firkins  of  butter.  He  then 
went  with  one  of  them  to  their  cellar, 
where  he  was  shewn  a  lot  of  156  fir- 
kins, six  of  which  he  opened  and  in- 
spected. Afterwards,  on  the  same 
daj,  the  plaintiffs  and  defendant  made 
a  verbal  agreement,  bj  which  the  de- 
fendant agreed  to  buy  that  specific 
lot  at  77«.  per  cwt.  When  the  price 
had  been  agreed  on,  the  defendant 
took  a  card  on  which  his  name  and 
address  in  London  were  written  ^  Ed- 
mund Robinson^  1,  Wellington  Street^ 
London  Bridge,  London^  and  wrote 
on  it  ^  156  firkins  butter  to  be  deli- 
vered at  Femang's  Wharfs  Tooiey 
Street^  He  gave  this  to  the  plaintiffs, 
and  at  the  same  time  said  that  his 
affents,  Messrs.  C,  at  Liverpool^  would 
give  directions,  how  the  ^;oods  were  to 
be  forwarded  to  Fenmng's  Wharf. 
The  plaintiffs,  by  C*s  directions,  de- 
livered the  butter  to  P.*s  carts  to  be 
forwarded  to  the  defendant  at  Fen^ 
ning's  Wharf.  The  plaintiff  sent  an 
invoice,  dated  the  25th  October  1860, 
to  the  address  on  the  defendant's  card. 
He  received  in  answer  a  letter  pur- 
porting to  come  from  a  clerk  in  the 
defendant's  office,  acknowledging  the 
receipt  of  the  invoice,  and  statmg  that, 
on  the  defendant's  return,  he  would 
no  doubt  attend  to  it.  A  clerk  at 
Fenning's  TKAarf  proved  that  Messrs. 
Fennings  stored  goods  for  their  cus- 
tomers, and  had  a  butter  warehouse ; 
that  the  defendant  had  used  the  ware- 
house for  fifteen  years,  and  was  in  the 
habit  of  keeping  his  butters  there  till 
he  sold  them.    On  the  26th  October 


P.'^  Co.  had  delivered  a  part  of  the 
156  firkins  in  question  at  the  ware- 
house, and  delivered  the  residue  after- 
wards. The  witness  could  not  say 
whether  any  one  came  to  inspect  them 
or  not,  but  he  proved  that  they  were 
delivered  up  by  Fenmng  to  P.  4'  Co, 
under  a  ddivery  order  from  the  de- 
fendant, dated  27th  October.  Held 
that  there  was  evidence  of  an  accept- 
ance and  actual  receipt  sufficient  to 
satisfy  the  statute.    Id. 


SUMMONS. 

See  BosHoftfy. 

Writ  of,  omission  to  reseal. 

On  the  day  of  the  expiration  of  s 
writ  of  summons  issued  under  The 
Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  e.  76.),  the  plaintiffs' 
attorney  attended  at  the  office  for  the 
purpose  of  having  it  renewed,  and 
paid  the  fee ;  but  beine  suddenly  called 
away  omitted  to  get  the  seal  impressed 
in  pursuance  of  sect.  11,  and  did  not 
discover  the  mistake  until  it  was  too 
late  to  keep  the  writ  alive  by  resealing, 
so  as  to  save  the  Statute  of  Limita- 
tions :  held,  that  the  Court  had  no 
power  to  direct  the  officer  to  impress 
the  seal  on  the  writ  as  of  the  day  when 
the  attorney  applied  to  have  it  re- 
newed ;  but  that  it  would  have  been 
otherwise  if  the  omission  to  reseal  the 
writ  had  been  occasioned  by  a  fault 
of  the  officer  of  the  Court  Nazer 
and  others  v.  Wade  and  another^  728. 


SUMMARY  CONVICTION. 

See  Naval  Stores. 

SUPPORT  OF,  RIGHT  TO. 
See  Mine. 

TENANTS  PROPERTY  TAX. 
See  Tithe  Commtitation  RefU  Charge^  IIL 
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TITHE  COMMUTATION  RENT  CHARGE. 


TITHE  COMMUTATION  RENT 
CHARGE. 

I.  Where  a  beneficed  clergymaii  is 
compellable  by  his  Bishop  to  ap^int 
a  curate,  or  under  a  sense  of  religious, 
independent  of  legal  obligation,  ap> 
points  one,  in  either  case  he  is  entitled, 
in  assessing  his  tithe  commutation 
rent  charge  to  the  poor  rate  under 
6  &  7  TF.  4.  c.  96.,  to  aeduct  the  salary 
of  the  curate  from  the  amount  of  the 
rent  charge.  WmiamSf  appellant^  t. 
The  Churchwardens  and  Overseers  of 
the  parish  of  JUangeinwen,  respondents, 
699. 

IL  Two  dBstricts  joined  each  other, 
and  from  time  immemorial  a  single  rec- 
tor had  been  presented,  admitted  and 
instituted  to  uiem  jointlj ;  and  it  had 
b€»n  tlie  uniform  custom  to  have  a 
single  performance  of  DiTine  service 
in  each  every  Sunday.  The  incumbent 
of  the  parisn  Tolnntarily,  but  in  oon- 
scMQuence  of  a  wish  expressed  by  the 
Bishop  to  the  clergy  generally  that 
there  should  be  two  performances  of 
Divine  service  in  the  churches  of  the 
diocese,  introduced  the  practice  of 
having  a  morning  and  evening  per- 
formance of  Divine  service  at  eacn  of 
the  churches,  and  employed  a  curate 
to  assist  him  in  the  performance  of 
them :  held,  that  the  incumbent  was 
entitled  to  a  deduction  of  the  curate*8 
salary  from  the  amount  for  which  he 
was  liable  to  be  rated  to  the  poor  rate 
under  6  &  7  IF.  4.  c.  96.    Id. 

IIL  Concessum,  that  the  incumbent 
was  entitled  to  a  deduction  from  it  for 
the  amount  of  tenant's  property  tax, 
under  16  k  17  Viet  e.  34.    Id. 

lY .  The  parish  of  W^  before  the 
appropriation  of  the  rectory  and  the 
endowment  of  the  vicarage,  comprised 
the  hamlets  of  Great  W.,  LUOe  W., 
B.  and  D.  In  Great  W.  was  the 
mother  church.  In  the  hamlet  of  J?, 
a  chapel  was  built,  and  it  is  mentioned 
as  a  chapelry  to  W.  in  the  Ecclesias- 
tical Taxation  of  Pope  Nicholas  the 
Fourth,  ▲.!>.  1291 :  twenty  years  later 
MertoH  CoU^^  Oxford^  obtained  a 


licence  fit>m  King  Edward  IL  to  ap- 
propriate the  rectory  of  IFl,  together 
witn  the  chapel  of  B.     Two  years 
later  the  vicarage  of  W.  was  endowed, 
and  the  vicar  was,  by  the  endowment 
deed,  required  to  cause  the  chapel  of 
B.  to  be  served  with  a  suitable  priest. 
In  1616  B.  had  a  parsonaee  house  and 
glebe  lands.    The  dumd  of  ^.  was 
served  either  by  a  Fellow  of  Mertom 
CoUetre^  or  by  curates  appointed  by 
that  College,  or  by  the  vicar  of  W.  or 
his  curate.    The  chapel  having  fallen 
into  ruins,  it  was  rebuilt  in  1693,  and 
the  cure  thereof  restored  to  the  church 
of  IT.,  and  an  annual  stipend  granted 
to  the  curate  out  of  the  appropriate 
rectory:  this  ceased  probably  when 
an  arrangement  was  made  by  Mertan 
CoBege  Siat  they  would  ^ve  a  bene- 
ficial lease  of  the  reotonal  tithes  of 
the  glebe  of  B.  to  their  senior  resident 
Fellow  on  condition  of  his  providing 
for  the  cure  of  B.    In  1834,  Mertom 
CoUege  resolved  that  the  lease  of  the 
great  tithes  of  B.  should  be  granted 
to  the  vicar  of  W.  in  augmentation  of 
his  benefice.    In  the  records  <^  the 
diocese,  AJi.  1692,  B.  is  termed  ^'the 
parochial  chapelry  of  B.^  but  in  all 
other  entries  in  the  registry  it  is  styled 
a  chapel  to  IF.;  except  that  in  the 
r^istry  of  the  Consistory  Court  of 
Worcester  of  1714  there  is  a  terrier 
of  the  tithes  and  glebes  belomng  to 
the  parish  of  B. ;  and  in  the  Bishop's 
register  there  is  a  register  of  baptisms, 
marrisf  es  and  funerals  in  the  pari^ 
of  J9.  from  1711  to  1728.    For  about 
a  century  previous  to  1847,  the  cure 
of  B.  was  provided  for  by  the  con- 
secutive  lessees  of  the   appropriate 
rectory,  and  not  by  the  vicar  of  W. 
The  appellant  was  instituted  to  the 
vicarage  of  W,  in  184.3,  and  in  1847 
received  a  lease  of  the  glebe  of  J?,  and 
rent  chai^ge  in  lieu  of  rectorial  tithes, 
for  twenty-one  years,  if  he  should  so 
long  continue  the  resident  vicar  of  FT., 
he  covenanting  to  serve  the  cure  of  J9. 
either  by  himself  or  by  a  curate,  and 
to  discharge  the  Collie  of  the  cure, 
and  to  pay  all  rates  and  assessments 
payable  out  of  the  rectory.  A  curate, 
whose  stipend  was  pud  by  the  appel- 
lant, performed  the  parochial  duties 
and  services  at  B. :  it  was  impossible 
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for  one  person  deToting  his  whole 
time  and  attention  to  perforin  the  ser- 
vices required  at  W.  and  B. :  held. 
That  in  assessing  the  appellant  as 
owner  of  the  tithe  commutation  rent 
charge  of  ^.  to  the  poor  rate,  he  was 
not  entitled  to  any  deduction  in  re- 
spect of  the  stipend  of  the  curate  of 
B.f  inasmuch  as,  first,  unon  the  facts 
stated,  there  was  no  sucn  connection 
between  W.  and  B,  as  that  they  could 
be  considered  one  benefice,  and  there- 
fore the  appellant  was  in  the  position 
of  an  incumbent  holding  two  benefices, 
and  thereby  bringing  upon  himself 
the  necessity  of  employing  a  curate : 
and,  secondly,  the  appellant  receiyed 
the  tithe  rent  charge  of  B.  as  lessee 
of  Merion  CoUege^  with  an  under- 
taking to  discharge  the  senrices  at  B. 
and  not  as  vicar  of  W.  Wheeler^ 
appellant^  v.  The  Churchwardens  and 
Overeeere  of  Burmingtony  respondents j 
709. 

y.  Semble,  per  Cochbum  G.  J.  If 
in  that  case  merion  CoUege  received 
the  tithe  rent  charge  of  J9.,  they  would 
not  be  entitled  to  any  deduction  in 
respect  of  the  stipend  of  a  curate  paid 
by  them.    Id, 

TITLE. 
See  Abortive  Sale  of  Real  Estate. 


TOLL. 
See  Turnpike  Road.,  11.  and  III. 

Exemption  from. 

L  Any  carriaffe  bonft  fide  employed 
in  conveying  volunteer  infantry  to,  or 
bringing  them  back  from,  a  place  of 
military  exercise,  inspection  or  re- 
view, or  on  other  public  duty,  is 
exempt  from  toll  by  virtue  of  The 
General  Turnpike  Act,  8  O,  4.c.  126. 
s.  32.  TvnstalL,  appt.,  v.  Jane  Uovdj 
respt.  Stephenson  appt.y  v.  Taylor^ 
respLy  95. 

II.  In  order  to  enioy  that  immunity 
the  carriage  must  be  employed,  not 


perhaps  exdusivefy^  but  at  all  events 
substantiality  for  the  conveyance  of 
volunteers :  per  CoMum  C.  J.   Id, 

m.  A  volunteer  corps  were  assem- 
bled at  K.  by  rejcimental  order  for 
**ttiarohingont  drill,**  and  did  march 
out,  and  were  afterwards  dismissed  at 
the  head  ouarters  of  the  regiment. 
Three  members  of  the  corps  then  hired 
a  hackney  carriage,  and  proceeded  to- 
wards home,  in  doing  which  it  was 
necessary  to  pass  Uirough  a  turnpike. 
No  one  else  was  in  the  carriaj^e,  and 
the  volunteers  were  dressed  m  their 
uniform,  and  had  their  arms  and 
accoutrements  according  to  the  regu- 
lations of  the  corps :  held,  that  the 
carris^e  was  exempt  from  toll  under 
The  General  Turnpike  Act,  3  O.  4. 
e.  126.  s.  32.    Id. 


TOWN  CORPORATE. 

Where  a  borough  named  in  Sche- 
dule A.  to  Stat.  5  £  6  TT.  4.  e.  76.  has 
a  separate  commission  of  the  peace, 
but  no  separate  Court  of  Quarter 
Sessions,  the  county  justices  have  ex- 
clusive jurisdiction  to  grant  alehouse 
licenses  within  the  borough  under 
Stat.  9  O.  4.  e.  61.  Candlish  and 
another  v.  Simpson  and  another,  857. 


TOWNS  IMPROVEMENT 
CLAUSES  ACT. 

The  Birmingham  Waterworks  Com' 
/Mi^,  incorporated  by  stat  7  O.  4. 
c.  cix.,  were  empowered  by  that  sta- 
tute to  construct  waterworks,  and 
to  supply,  by  means  of  aqueducts, 

Sipes,  mains  and  reservoirs,  the 
orough  of  Birmingham  &c.  with 
water.  The  Company  executed  the 
necessary  works,  and  made  a  large 
reservoir  without,  and  a  small  reser- 
voir within,  the  borough;  the  latter 
of  which  was  supplied  with  water 
forced  from  the  former  through  mains 
and  pipes  under  the  ground,  thereby 
supplying  a  small  portion  of  the 
boroujj^h  with  water.  By  18  Viet, 
c.  zxxiv.,  embodying  The  Waterworks 
Clauses  Act,  10  &  II  Vict.  c.  17.,  the 
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TRIBUNALS  ABROAD. 


former  Act  was  repealed,  and  the 
Ck>mpan7  empowerea  to  form  other 
reservoirs,  obtain  water  from  fresh 
sources,  and  erect  additional  works. 
The  Company  proceeded  to  execute 
new  works;  and  constructed  new 
reservoirs  outside  the  borough,  and 
laid  down  new  mains  and  pipes  for 
carrying  the  water  from  them  mto  the 
old  one  without  the  borough,  and 
thence  into  and  through  the, borough : 
the  streams  supplying  the  reservoirs 
being  open  streams  and  brook 
courses  running  over  the  surface  of 
the  ground;  the  reservoirs  both 
within  and  without  the  bosouffh  being 
whollv  uncovered.  By  The  Sinning^ 
ham  Improvement  Act,  14  &  15  Vict, 
c.  xciii.,  with  which  a  considerable 
part  of  The  Towns  Improvement 
Clauses  Act,  10  &  11  Vict  e.  34.,  is 
incorporated,  the  town  council  are  au- 
thorized to  make  and  levy  a  rate, 
called  ^The  Borough  Improvement 
Rate,**  upon  "  every  person  who  occu- 
pies any  house,  snop,  warehouse, 
counting  house,  coach  house,  stable, 
cellar,  vault,  building,  workshop,  ma- 
nufactory, garden,  Iwd  or  tenement 
whatsoever  except  as  hereinafter 
excepted,  within  the  limits  of  that 
Act,  according  to  the  full  net  an- 
nual value  thereof  respectively.** 
And  by  clause  129  it  is  provided 
that  ^  the  occupiers  of  any  land 
covered  with  water  or  used  only  as 
a  canal  or  towing  path  for  the  same, 
or  as  a  railway  constructed  under  the 
powers  of  any  Act  of  Parliament  for 
public  conveyance,  shall  be  rated  in 
respect  of  the  same  to  the  rates  autho- 
rized to  be  levied  by  this  Act  at  one 
fourth  part  only  of  the  net  annual 
▼alue.*'    Held, 

1.  That  the  reservoir  within  the 
borough  was  rateable  to  the  borough 
rate  at  only  one  fourth  part  of  its  net 
annual  value. 

2.  That  the  pipes  and  mains  of  the 
Company  withm  the  borough  were 
rateable  to  the  borough  rate  to  the  full 
extent,  and  not  merely  to  one  fourth 
part  of  their  net  annual  value  as  *Mand 
covered  with  water.**  The  Queen  v. 
ne  Birmingham  Waterwarhs  Cofn^ 
pany^  84. 


TRIBUNALS  ABROAD. 
See  Jurisdiction,  11.  IIL  IT. 

TURNPIKE  ROAD. 

I.  The  4  &  5  Vict.  c.  59.  applies'to 
turnpike  roads  not  in  existence  at  the 
time  when  it  was  passed.  7^  Tn»- 
tees  of  The  Sunk  Island  Tummke 
Road,  appts.y  v.  The  Surveyors  of  the 
Highways  qf  Patrington,  resps.,  747. 

II.  A  turnpike  trust  is  not  the  lesa 
a  turnpike  trust  within  that  Act  be- 
cause the  funds  of  it  are  derived  from 
other  sources  than  from  tolls  taken  on 
the  road.   Id. 

m.  A  turnpike  trust  may  be  within 
the  provisions  of  stat.  4  &  5  VicL  c.  59., 
although  the  road  was  made  and  the 
tolls  are  taken  under  a  public  general 
statute.    Id, 

UNION. 
See  Oilberfs  Act. 

VENDOR  AND  VENDEE. 

See  Broker  and  Construction  of  Con- 
tract. 

VESTRY. 

See  Metropolis  Local  Management  Acts. 

Voting  in. 

Where  a  person  is  assessed  to  the 
poor  rate  in  respect  of  his  own  pro- 
perty, and  is  also  executor  of  a  per- 
son whose  executors  are  assessed  in 
respect  of  property  of  the  deceased, 
he  IS  entitled  to  vote  at  a  vestry,  un- 
der 58  O.  3.  c.  69.,  if  the  two  assess- 
ments make  up  the  required  amount. 
The  Queen  v.  Kirby,  647. 

VOLUNTEERING  ASSISTANCE. 

See  Injury  to  Person  Volunteering  As^ 
sistance. 


VOLUNTEERS. 


WHITECHAPEL,  &c.    1017 


VOLUNTEERS. 
See  TaUy  Exemption  from. 

WANT  OP  REASONABLE  AND 
PROBABLE  CAUSE. 

See  Church  Rate. 

WARRANTY. 

By  memorandum  of  charter-partj 
dated  London^  it  was  agreed  between 
A,  B.^  therein  descril^  as  **  owner 
of  the  good  ship  or  vessel  called  the 
M,y  of  420  tons  or  thereabouts,  now 
in  theportofAnuterdanT  and,  C.  D., 
that  the  saia  ship,  beinff  tight,  staunch, 
strong,  and  every  way  ntted  and  readv 
for  toe  yoyage,  should  **with  all 
possible  despatch  proceed  direct  to 
iV.  &c.**  In  an  action  by  the  ship- 
owner acainst  the  charterer  for  not 
loading  the  agreed  cargo :  Held ;  per 
Cochfntm  C.  J.,  Crompton  and  Mellor 
JJ.,  dissentiente  Wightman  J.;  that 
the  words  ^  now  in  the  port  oiAmMter- 
dam^  did  not  amount  to  a  warranty, 
or  constitute  a  condition  precedent  to 
the  contract,  that  the  ship  was  there 
at  the  time  of  making  toe  charter- 
party.    Behn  v.  Btimessy  877. 

See  also  Marine  Insurance. 


WAY. 

L  On  a  severance  of  two  tenements, 
no  right  to  use  ways,  which  during 
the  unity  of  possession  have  been  used 
and  enjoyed  in  fact,  passes  to  the 
owner  of  the  dissevered  tenement, 
unless  there  be  something  in  the  con- 
veyance to  shew  an  intention  to  create 
the  right  to  use  these  ways  de  novo. 
Pearson  v.  Spencer^  571. 

n.  The  same  rule  in  this  respect 
applies  to  a  will  as  to  a  deed.    la. 

III.  Where  property  devised  or 
granted  is  landlocked,  and  there  is 
no  other  way  of  getting  at  it  without 
being  a  trespasser,  so  that  it  cannot 
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be  enjoyed  without  a  way  of  some  sort 
over  ike  land  of  the  testator  or  grant«ir, 
a  way  of  necessity  is  created  de  novo. 
Id. 

TV.  The  ^und  on  which  the  way 
of  necessity  is  created  is,  that  a  con- 
venient way  is  implied  by  grant  as  a 
necessary  incident.   Id. 

V.  The  way  of  necessity  once  ere* 
ated,  must  remain  the  same  way  as 
long  as  it  continues  at  alL   Id. 

^  VI.^  Where  a  portion  of  land  is  de- 
vised in  such  a  manner  as  to  be  land- 
locked, the  extraneous  facts  shewing 
that  by  that  devise  the  testator  in- 
tended to  create  a  convenient  way  of 
some  sort  over  adjoining  property  of 
his  own,  the  line  of  the  way  must  be 
discovered  from  the  language  of  the 
will,  understood  with  reference  to  the 
state  of  the  property.   Id. 

VIL  Quare^  in  what  manner  the  way 
is  to  be  set  out,  if  the  premises  before 
severance  were  so  occupied  as  to  afford 
no  indication  of  what  was  the  usual 
way  in  the  testator*s  time,  and  the 
devise  is  silent  on  the  subject  ?    1(L 


WHITECHAPEL  IMPROVEMENT 
ACT. 

See  Local  and  Personal  Act. 


WITNESS. 
Contradicting. 

I.  A  statement  to  contradict  the  evi- 
dence of  a  witness  under  The  Common 
Law  Procedure  Act,  1854  (17  &  JS 
Vict,  c,  125.},  sect.  22,  may  be  con- 
tained in  a  series  of  documents,  not 
one  of  which,  taken  by  itself,  would 
amount  to  a  contradiction  of  his  evi- 
disnce.  Jachson  and  Wife  and  osiers 
V.  Thomason,  745. 

II.  Qti«iv,perCocA&t(rNC.  J.,  whe- 
ther, independent  of  that  statute,  if  a 
party,  in  order  to  prove  a  will,  calls 
an  attesting  witness,  who  gives  evl. 
dence  invalidating  the  will,  it  is  not 

B.  &s. 
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WITNESS. 


competent  to  the  party  calling  him  to 
ffiye  evidence  to  aiacredit  bimi  as,  for 
instance,  br  shewin^^  that  he  has  been 
corrupted  by  the  heir  at  law  ?    Id, 

IViyilege  of,  in  not  answering. 

I.  A  merely  remote  and  naked  DOS- 
sibility  of  legal  peril  to  a  witness  from 
answering  a  question  is  not  sufficient 
to  entitle  him  to  the  privilege  of  not 
answering.  To  entitle  him  to  the 
priyilege  of  silence,  the  Court  must 
see,  from  the  circumstances  of  the 
case  and  the  nature  of  the  evidence 
which  he  is  called  to  give,  that  there 
is  reasonable  ground  to  apprehend 
danger  to  the  witness  from  his  being 
compelled  to  answer.  Moreover,  the 
danger  to  be  apprehended  must  be 
real  and  appreciable,  with  reference 
to  the  ordinary  operation  of  law  in 
the  ordinary  course  of  thinzs — not  a 
danger  of  an  imaginary  ana  unsub- 
stantial character,  having  reference 
to  some  extraordinary  and  barely 
possible  contingency,  so  improbable 
that  no  reasonable  man  would  suffer 
it  to  influence  his  conduct.  The  Queen 
Y.  Boyee^  311. 

n.  The  position,  that  the  witness  is 
sole  judge  as  to  whether  his  evidence 
would  brins  him  into  danger  of  the 
law,  and  that  the  statement  of  his 
belief  to  that  effect,  if  not  manifestly 
made  mal&  fide,  should  be  received  as 
conclusive,  denied  by  this  Court.   Id. 

III.  Still,  if  the  fact  of  the  witness 
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WORK  AND  LABOUR. 

being  in  danger  be  once  made  to  ap- 
pear, great  latitude  should  be  allowed 
to  him  in  judginj^  for  himself  of  the 
effect  of  any  |»rticular  question.    Id, 

rV.  On  the  trial  of  an  information  for 
bribery,  filed  by  The  Attorney  Oeneral 
by  the  direction  of  the  House  of  Com- 
mons, one  of  the  persons  charged  in 
the  information  to  have  been  bribed 
by  the  defendant  was  called  as  a  wit- 
ness ;  and,  on  his  declining  to  answer 
any  questions  with  respect  to  the  al- 
legea  bribery,  the  counsel  for  the 
Crown  handed  him  a  pardon  under 
the  Great  Seal;  which  the  witness 
accepted,  but  still  declined  to  answer  : 
held,  that  the  possible  risk  of  impeach  - 
ment  by  the  House  of  Commons,  not- 
withstanding the  pardon  under  the 
Great  Seal,  acoordmffto  the  Act  of 
Settlement,  12  &  13  IF.  3.  c.  2.  s.  3^ 
was  not  a  sufficient  ground  to  entitle 
him  to  the  privilege  of  not  answering. 
ld» 


WORK  AND  LABOUR. 
See  StatuU  o/Fraudiy  n.,  IV. 

WORKHOUSE. 
See  Rate,  Poor,  VII. 

WRIT  or  SUMMONS. 
Omission  to  reseaL    See  Summone, 
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